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April 22, 2008

The Honarable Martin I, O’ Malley
Governor of Maryland

State HMouse

Annapolis, Maryland 21401-109|

Rer  Sengte Bilf 214
Tear Governor O Malley:

We have reviewed and hereby approve the constitutionafity and lepal sufficiency of
Senate Bill 214, which provides authority for and direction to the Board of Trustees for the State
Retirement and Pension Svstem lo divest from Iran and Sudan. The divestment scheme of
Senate Bill 214 grauts the Trustecs authority to divest investiments in companies dning business
in Iran and Sudan because of their oppressive goveroments. Because the bill refates to foreign
conntrics, we have analyzed whether it is preempled under the Supremaey and Fereign
Commerce Clanses of the United States Comstitution. In owr view, Senale Bill 214 is
constitutional and not preempted by federal law.

Nothing in the Act conflicts with faderal law regarding Tran and Sudan, thus, it is not
preamipted.  Reecent foderal faw authorizes state and local governments lo divest asscts in
eomipanies fhal conduel tusiness operations in Sudan, Sudan Accountability and Divestment Act
of 20657, Pub. L. Na. [10-174, 121 Stat. 2316, [10th Cong., 15! Sesston (20007}, Senate Bill 214
replaces the State’s previous Sudan divestment law with provisions designed to comport with the
recenily cnacled [ederal sl Therefore, the portione of Senate Bill 214 addresging divestiment in
Sudan are clearly constitutional,

Although federal law 'is silenl regarding divestment in Tran, in our view Senate Bill 214
¢ocs not prescot an uncenstitutienal interference with the federal government’s power fo conduet
foreign affairs, The leading case on [he subject deall with divestitures from Sudan prior fo
cnactment of the receatly enacted federal act, Natioma! Foreign Trade Council v Glannoulias,
523 K. Supp. 2d 731, 742 D 1IN, 2007, To determine whether a state law 15 preempied by the
federal povernment’s federal affairs power, the court in Gignnonfiar noled that the appropriate
{esl is whether the stale law “stands as an ‘obstacle to fla aceompiighment and execution ol the
full purposes and objectives™ of the federal povernment with regard to forcign policy. . al 742
(muating Crashy v Nat 'l Foreign Trade Couneil, 330 1.8, 363, 372 (2000)), In Giannonlias, the
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court noted thal while federal law al the time “cxpressly restrict]ed] how companics can and
cannot do husiness in Sudan, il Twas] silent regarding divestment of holdings connected with
Sudan”” fd. The court wenl on to delermine that provisions of the Tllincis Sudan Act regarding
amendments 1o the Tinois Pension Code regarding divestment were not an unconstitutional
interference with the federal government’s power to conduct foreign affaira. fd. at 746,

Senale Bill 214 docs not stand as an obstacle to the faderal government”’s policy on Trat.
The Bill will have ne more than an insidental ot wdircet effaet on Tean, and thug i1 does not
interfere with the Forcign Affairs Pawer of the federal government. First, the bl is narrowly
drafied 1o apply only to companies that have made large investments thal directly or significanlly
contribute (o the development ol Tran's pelroleum or nalural gas resources, thus reducing the
potential impact of divestmeni pursnant 1o Senate Bill 214, Furthermore, the bill provides that,
in earrving oul divestment activities, the Trostees must abide by any future federal law or
regulation that may be cnacted addressing divestment in Tran. In addition, Senaie Bill 214
prohibits the Trustees from carrying out divestment in Tran if Congress o1 the President declare
that mandatory divestment interferes with ULS. foreign policy. Therefare, the provisions
addressing divestment in Tran, like the Sudan provisions, are constitutional.

Moreaver, we helieve Senate Bill 214 does not violate the Foreign Commerce Clause
because the State is acting as a markel participant rather than a regulatory authority with regard
ta the pension it funds and administers. Although this market participant exception is a standard
Feature of domestic Commerce Clause jurisprudence,’ it has uof yet been applied to the T'oreign
Commerce Clause, Nonetheless, we perceive no basis for distinetion. Thus, Senate Bill 214, hy
providing divection to the Trustees regarding the pension [unds it administers, is vequiring them
lo act as g marled participant nol as o regutator, which is not clearly unconstitutional.

In accordance with the foregoing, we hereby approve the constitutionality and Jegal

sufficiency of Senate Bill 214,
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P ouglas F. Gansley
Attorney Greneral
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ce: The Hanarable Thomas V. Mike Miller, Jr.
The Honerable Dennis C. Schneple
Toseph Bryee
WKarl Aro

' “8ince sinke proprictary activitics may be, and often arg, birdened wish the same resivictions impeasd on
privafe market participants, evenhandedness suggests that, when acting as propristors, States should t:m'ular]y share
cxisting frecdoms from foderal constraints, ineloding the inberenl imits of the Commeree Clauge,™ Corflege Saw,
Dank v, Fla. Crepofd Fosisesandary £d. Fxpense fd., 527 U8, 666, 683 (1999),





