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The Honaralile Martin I O Malley
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State Honge
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Ree  Senate Bill 711
Dear Governor O Malley:

We have reviewad and liereby approve {he comsiiutionality and legal sufficiency of
Senate Bill 711, which prohibits a person from advertisma or conducting “a live musical
performance o production in the State through the use of a falsg, deceptive, or mislcading
affilintion, connection, or association between a performing group and recording group.”

The First Amendment states ihat “Congress shall make no law . abridging the freedom
of speech.,™ 115, Consl, amend, 1. “The command o the st amendmient. . .8 direcied with
equal foree, by way of the fourtcenth amendment. o slaie and local governments”  Eanes v
Stare, 31K Md, 436, 445 (1990), The First Amendment, however, does not proteet (raud or
deceptive speach. Sae fliinois v. Telemavieting Assoc., Inc., 5338 U, 600, 611-612 (2003},

Muoreover. the specch that is being regulaled here is commercial.  The intent of the
legislation s 1o lessen the likelihood thal the public will be misled nto helieving that they are
secing onc singing gronp, when in facl they are seeing another group. The icgislation’s intent is
nol o prohibit the musical act from oceurring, rather, i is ¢lear that the legislation imposes
reasonahle conditions o lessen the likelibood that the public will be deceived and that »
performing or record group’s rights will he violaied, See Firginia Siate Board of Pharmacy v.
Virginia Citizens Conginer Cogned, 425 LS. 748 (1978Yammouncing that 1 may he
“approprale to require thal a commercial message appear in such a form, or include such
additionnl information, warnings. and disclaimers, as are nccessary 1o provent s heing
deceptive™), Thus, SB 711 does ool violate the First Amendment.

Federal and State faw already prohibit false stalements made in a  commercial
adverlisement thal have a lendeney to deceive the recipicnls of e message. See Mid South
Bldg, Supply of Mavyland v. Guardian Door and Window, 156 Md. App. 443 (2004 ¥ recognizing
that hoth the [ederal Lanham Act and Maryland’s irademark law are based on lhe same theory
and examine whether there is a likelihood ol confusion). SI 711 (urthers this gaal by providing
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that A person may nol use a falae, deceptive, or misleading representafion that a performing
arop 18 affiliated with a recording group.  Therefore. SB 711 furthers the Stale’s interest tn
reducing the likelihood that consumers will be mislead or confused aboul the group they arg
seCing.

worcover, 8B 711 explicitly exempis persang who have a legal entitfement to use the
cecording group’s name such as a valid trademarl, and the prohibitfon does not apply 1o a
performances idenlifiad as a tribne of salole 1o, or a parody or satire of the recording group,
mrovided the identifieatiom does nol comfuse the public. These exemplions narrow the bill and
substanually reduce the danger that a broad range of protecied conduet will he probibited. See
City Council of Los Angeles v, Taxpavers for Vincent, 466 1.5, 789, 796 (1984}, “There must be
a vealistie danger that the statule itself will significanily compromise recognized first amendment
profections., . Banes, 218 Md. at 465, Such a danger 18 nol present witl SR 711, thos the bill is
constitttional.

In accordance with the foregowng, wo hereby approve the constitutionality and legal
sufficiency of Senate Bill 71
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Bouglas B, Gansler
Aflorney General
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The Honorable Deanis C. Schneple
Joscph Bryce
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