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April 30, 2008

The Honorable Martin I, O’ Malley
Governor of Maryland

State House
Annapolis, Maryland 21401-15%1

Re:  Senarc Bill 755
Dear Governor O™ Malley:

We have reviewed and hereby approve the constitutionality and legal sufficiency of
Scnate Bill 755, which imposes campaign finance reporiing requiremenis relating specifically to
the ballot question concerning video lottery lerminals ("slol machines™ cnacted by 2007 Laws of
Maryland, ¢h. 5, Special Scssion, '

The First Amendment states that “Congress shall make no law .. abridging the frecdom
of speech.” .S, Const. amend, 1. “The eommand of the first amendment,..is dircoted with
equal force, by way of the fourtcenth amendment, to state and local governments.” Eanes w
State, 318 Md. 436, 445 {1990). While the Supreme Courl has held that the government can
regulaie campaign cxpenditures, Buckiey v, Faleo, 424 TS, | (1976), the Court has madc clear
that for a statute lo pass constitutional muster, il must not be vague or averbroad and it may
regulate only “cxpress advocacy™ or its “functional equivalent.” MeConpell v. FEC, 540 11,8,

93, 103 (2003). Tn addition, becavuse the statute at issue relates to core political speech, it must
satiafly strict scratiny. Buekley, 424 UK, at 39 {direcl cxpenditutes arc core political expression).

To pass the stricl scrutiny tesi, the State must show ihai (1) it has a compelling interest,
(2) the regulation is necessary to advance that interest, and (3} that the provision is narrowly
tadlored to do so, Awstin v, Michigan State Chamber of Commicree, 494 118, 652, 657 (1990),
The State has a compelling interest (o provide the electorate with information about the sources
of political contributions, MeConnelf, 540 TS, al 196. Moreover, requiring disclosure of mere
than $10,000 assists the puoblic and the media in determining who is spending thousands of
dollars to influence ihe oulcome of the ballol question whether io allow commercial glot machine
gambling in Maryland, Calffornia Pro-Life Council, Fne, v. Randolph, 50T F.3d 1172, 1180 (9th
Cir. 20073*With all the hyperbole in campaigning, the financial baclang of" each side gives
voters 2 vardstick to measure the truth of the assertions.™
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The propoted icgislation is alse narrowly tailored to mcet the State’s interest in that it
“targets and eliminates no more than the cxac! source of the *evil” it secks to remedy.” Frishy v,
Schulrz, 487 1.8, 474, 485 {1988). Senate Bifl 755 docs not prohibil campaign expendiiures, if
merely requires public disclosure when the amounl spent reaches a farge dollar amount. See
Citizens Againgt Rent Control/Coalition for Fair Housing v. Berklgy, 454 118, 190, 298 ()]
(198 1){striking down a confribution limit on ballot questions as unconstimtional bul noting (hat
the city could supporl ils inferest hy requiring disclosure and oulawing anonymous
coulrtbutions). Thercfore, we believe thal Scnate Bill 735 is narrowly taifored.

Finally, Senale BRIl 755 is ncither overbroad nor vague, A statute that “seeks to prohibit
such a broad range of protested conduct” is overbroad and thus, unconstitutional on its face, City
Council of Los Angeles v, Taxpayers for Fincent, 466 U8, 789, 796 (1984). But “[tThere nwust
e a realistic danger that the statute itsell will significantly compromise recognized first
amcndment protections...” Eawes, 31R Md. at 464 (quoting Broderick v. Oklahoma, 413 U S,
601 (1973)). Senate Bill 755 reaches only campaign expenditures that “promote or assist in the
promotion of the success or deleat of the conslititiona! amendment,” wiieh is the functional
cquivalent of express advocacy for or against the constitutional amendment. McConnedl, 540
U8 at 193, In addition, “parsons of common intelligence™ have fair nedice when they are
required to make diselosures under Senate Bill 735, thus the statnle is not vague, See Brown v
State, 171 Md. App. 489, 519 (2000)(queting Galloway v, Siate, 365 Md. 599, 615-616 (2001)).
Thus, Scuate Bill 755 is neither overbroad nor vague. Becavse it satisfies these ihree tests, we
heligve that the limitation on campaign expenditures is eonstitutional.

Wonciheless, the legislation raises an additional constifutional issue by requiring persons
who make more than $10,000 in expenditures and who disiribaite or publish campaign matarial to
comply with autherity line requircinents in Election Law Art. § 13-401. That provision requires
that “campaign maicrial published or distributed by any siher person™ io contain “the nane and
address of the person responsible for the campaign malerial.” BL § 13-401(a)(ii). The Maryland
Altomey General previously opmed that “individuals who independendy produce campaign
material”™ cannot e required to comply with the authority line requirements of EL § 13-401. R0
Op. Att’y Gen, 110 (1995)(relyving on Mclmyre v. Ohio Elections Commission, 514 1.5, 334
(1995), (determining thai an Ohio statute that prohibited anonymous campaign material was
yneonstitutional as applied to an individval distributing leaflets that expressed her opposition (o a
sales tax ballot question}). In our view, however, Seoate Bill 755 avoids this precise problem by
cxempting individual independent cxpenditurcs from the authority line requirements of FL
§13-401.  Additionally, this cxemplion removes any conflict betwesn the new reporting
raquirerents of Senate Bill 755 and the existing requirements in EL § 13-102.

Moreover, Senate Rill 755 does not vielaie the constitutional righis of those persons who
must comply with the authority line requirements. In Majors v. Abeff, 361 F.3d 349 (7th Cir.
2004}, the court upheld as constitational, an Indiana statule that required campaign material 1n
tdentify the person vesponsible for paying for it.  In ACLE v, Heller, the Ninth Cirenit
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determined that a Nevada statute requiring enlities (o reveal financial sponsors of campaign
material was unconstitutional beeause it was averbroad, 378 F.3d 979 (9th Cir. 2004). The courl
in Heller explained, “A properly lime-limited slatute might cure some of the gver-inclusiveness
of the Nevada Statute ag an aid to cnforcement of other campaign finance regufations, by
focusing on the campaign-related specch as 1o which the public’s intercat in obtaining complete
and timely disclosure is the greatest.” Jd. al L00H. The courl went on to opine, “An on-
publication identification requircment carofully tailored 1o further a stalc’s campaign (inance
laws, or to prevent the cernzplion, could well pass constitutional nmster,” Id, Based on this
statement, we believe that the muthority line tequirement porliens of Senate Bill 755 are
constitutional hecause they have a narrow scope relating to onhy one ballot question as well as an
exemption for individuals acting independently.

In accerdance with the foregoing, we hereby approve the constitutionality and legal
sufficiency of Senate Bill 755.

Very truly yours,

g \@7@ m@.
Douglas F. Gansler

Attorney General
DI/SB/kk

oo "The Henorable Roy Dyson
The Honorable Dennis C. Schmepfe
loseph Bryee
Karl Aro





