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April 15, 2008

The Honorable Martinl. O Malley
Govemer of Maryland

Stale Fousc

Annapolis, Maryland 214011591

Be:  House Bill 1427 and Scnate Bill 1014
Dear Govenor O Malley:

We have roviewed and hereby approve the constiiutionality and legal sufficiency
of House Bill 1627 and Scnate Bill 1014, both of which concem a speeial elsction in the
event of a vacancy in the office of Represeniative in Congress.  The bills were
necagioned by the resignation of the Honorahle Albert Wynn, member of congress from
the 4th congressional dislrict.  While the bills are subsiantially similar, they are not
dentical due to diffcrayt amendments adopted to cach bill. Houss BN 1627 and Senate
Bill 10114 cach werc passed by both lhe Flonse and the Senate. If you sign both bills, the
provisions of the last bill simued will govern to the exient thal aomy provision directly
cotiflicts with the satlizr signed bill.

The bills change Maryland law governing the speeia! election process for the
limited cirenmstanee of a vacancy in the Ofhee of Represenlative n Congress after the
date of the repular primary eleetion. Under cmrent primary schedules, such 2 vacancy
would occur in the sccond year of amember’s term, alier the major political parties have
selecled nomineges o run in the goneral election by primary elechion, Tnder the United
States Constilition, he vacancy sl be filled by an election rather than 2 gubematorial
appoiniment of some other mechanism, U.S. Const, Att. I, §2, ¢l4, 17a vacancy oceurs
before the primary date, the State could hold a special primary elzclion 10 coincide with
the regular primary election, EL § 8-710.

Tn the situnafion of a vacancy thal ocouts afler the primary, however, the current
law gives the Gavemor the option only of leaving 1he seal vacant for a4 wumiber of
months, or holding, two additional clections, before the regular general cleetion, al o
suhstantial eosl to State and local government. Teaving the seat vacanl for a number of
months could raise constitutional coneerns, See ACLU v, Taft, 385 F.3d 641 {6th Cir.
2004) (holding that it is unconstituiional for & Govemor to decline to bold a special
election 1o [ill a congreskional vacancy unless the period for which the seat would be

1 LECASLATIVE SRaseens BUTLDTHG « 90 STATE TIRS - ANRAPGLIS, B anvia Mo PP
- -- _— e T - - e S A T L - F - - - -



The Honmahle Martin I, O Malley
April 15, 2008
Fage 2

mfilled would be “de mingmis’™, House Bill 1627 and Scate Bill 1014 hoth give the
Govemner a third aption in this sttuation fo issue a proclamation daclaring Mhal one special
general election shall be held bul no special primary eleclior.  Both bifls previde for a
sunset aficr enactment. Monse Bill 1627 sunaetz on Decoinber 31, 2008; Senaic Bill 1014
sunsets one year from dale of enactment, Both bills are emergeney bills and will becomea
effective wpon your signature, T these rospects the hills are nearly identical.

Tach hill provides that the central eommnitlecs of political parlies shall malke
nominalions for candidates for the office i the gpecial peneral clestion.  Additionally,
cach bill provides that naminations of persons ned seeiing nomination through a political
party shall he made in accordance with Blection Law Anicle § 5-703 (i.e., by petition).
The bills differ, however, regarding which central eommittes shail make the nomination. .
The Scuate Wil provides thal the State central committee shall make the nomtnalion,
“after consideration of the recommendation of ihe local central eommittee of the political
parly in cach county that is included in the district of the office,” The Fousc version; on
the other hand, provides that the loca) central commitiees, if any, in cach of the counlics
ineluded in the congressional district shall vole to recommend a eandidate. Tf all Tocal
central eommitices agree an a candidate, the State central commitied must nominate that
person. W they do not, the Stale contral committes picks one of the candidates
reconmmended by fhe local central commuitiess, '

While we believe that etther method is eonstitutional, there is casc law to suggesi
that under the constitntional requirements relating to an cleetion of a Representative in
Congress, the method n 8B (014 may be susceptible 1o a constitutional challenge
because the State centrdl committee makes the nomination, See Montane v. Lefowils,
575 F.2d 378, 386 (2d Cir. 1978). In Momtema, the United States Coutt of Appeals for
the Sceond Cirenil analyzed a state statutory procedure for nominating eandidaics for
consiateney with the Equal Protecfion Clanse of the Fourteenih Amendment as well as
the federal comstitutlonal provisions relating to the clection of the House of
Representatives. The court explained,

1t ts simply inconsistent with the concept of election of Representatives by
districts that a candidals should be chosen in part by persons obtside the
district clecied to these poats ag such.., T may well be thal nomination for
such special eleckions could validly be placed in persons previously
chosen 1o constitute the party hicrarchy in a unil which inclndes bui s
larger than the patticular congressional district, or by some enmbination of
guch persons and delepates elecied by some distriet, or with such persons
having some kind of veto power over the capdidaic sclecied by the
delegates of the distried. .. We recognize thal (he parly itsell hag an interest
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in the choice of a candidale, and that arrangemeniz othey than designaiion
solely by persons elected by the disiict lo represent i on a county
sommitice gy be congtitutionally permissibic. indecd that there mey be a
variety of constifutional permissiblc methods.

Jd. al AR5-86 (citalions omilted).  Thus, we think HB 16278 wvesting of the
recommendation with focal commiitecs is preferable.

The special election provisions of bofh bills are triggered when “[an office of
Representative hecomes vacanl...” The Scnate Bill further provides an additional irigger
when “the Governor aceepls a waitten notice of the Representative announcing a Auure
date of rosignation.” (Bmphasis added.) The House bill uses the language when “the
Governo! secopts a written notice from the Representalive annowncing a future dale of
resipnation,” (Hmphasis added.) You may prefor the Senate’s formutation 1o address a
situation where the member of Congress did nol submil the resignation directly to yon,
Tinder the language of either bill, a resignation would be deemed hrevocable once
“nccepted” by the Covernor. See Hinds' Precedents at §1213; 62 Opinions of the
Mttornay General 823, 825 (Tan, 11, 1977) (“The dominant sule, nonetheless. appears 1o
be thal a prospectively opetative resignation may not he withdrawn once it has been
accepled by lhe appropriate aathority, even though withdrawal of the resignation is
altempted prior to its intended effective date”), See alep Letter o the Honorable Robeart
B. Staah from Roben A Zarnoch, Counsel to the Genaral Assembly (Dec. 10, 1987
{advising ihal a prospective resignation was irrevocable and thal the local central
conmittee may acl to fill the vacancy hefore the effecitve date).

Anather difference between the two bills is the fime limitation to hold the special
eioation. Both mandate ihat the clection shall be al least 36 days afier the dale of the
proclamation. TTounse Rill 1627 Turther adds that the speeial eleclion may nol be more
than &0 days afier hedale of the proclamation. (MB 1627, page &, Hnes 21 - 22.)

The two bills also have diffarent language regarding any confiict letween the hill
language and other provisions of elention law, Roth bills provide that “as Lo any condlici
between this Acl and any other provision of the Blection Law Articie, {be provisiens of
lhis Act shall prevait”™ Senate Bill 1014, however, adds “or of any regulation adopted in
accordance with e Election Law Article,” Even withoul ihe additional Senate language,
the provigioms of eiher HB 1627 or 8B 1014 should be read (o prevail over any
conflicting statniory or regulalory provigsion eslablished i o under die authority of
current Election Law,  See Dept. of Motor Velicles v. Greyhound Corp., 247 Md. £62,
666-67 (1907) (“While two or more statutes in pari materie are 1o he given full effect
whenever possible, where the provisions of such statutes are unreconcilable, the later
statute governs to theextenl of the econflicl.™) (citalions omitted).
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Both bills, for exampie, expressly grant o the Administrator of the State Board of
Elections the diserstion to “reduce the amount of time required ar allowed for auy
clection-relaied aclion relating to the special general claction.™ (HRB 1627, page 7, lincs
11 - 15, SB 1014, page 7, lines § — 12), Thus, under the explicil langnage of either fhe
House or Senate bill, the Administrator is empowered to shorten a Lime perind for an
eleclion-related acl, even if thore is & presxisting regulatory provision providing a longer
ttme period, Therelore, this difference between the two versions should not have legal
CONSEGLENCE.

Rased on [his review of the differences, you may choose Lo aigh either bill alone,
or make one affaefive over fhe ofhar Iy gigning if second, if you prefer to sign both, Of
course, it is worlh noting thal each version will sunsed within the year and have no cffect
on future elections afler that time, You may wish lo consider proposing a morc
permanent solution in next year’s legislative session.

Iu mccordence with the foregoiug, we hereby approve the constitntionalily and
legal sufficiency ol both Housc Bill 1627 and Senate Bill 1014,

Very tiuly vours,

Chotis Souor.

glas T, Ganslor
Yitorney General

DPREGSBmb

ce: ' The Monorable Thomas V, Wike Miller, Jr.
The Honorable Michac! E. Busch
The Honorable Dennis Schneple
Joscph Biyee
Karl Aro





