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FISCAL AND POLICY NOTE

House Bill 900 (Delegate Carst,al.)
Appropriations

Maryland Higher Education Commission - Review of Duplicative Academic
Programs

This bill requires the Maryland Higher Education Commission (MHEO review any
determinations it made regarding unreasonable or unnecessary duplofgbimgrams
approved or implemented between July 1, 2005 and December 1, 2005, if dioolgec
the determination was filed by a Historically Black Ington (HBI). Upon request from
an HBI, MHEC must also make a determination about unreasonable oressag/
duplication of programs approved or implemented after July 1, 2007. IEQIH
determines that there is unnecessary duplication, it must degetinat the duplication is
also unjustified if the program violates the State’s agreemehttia@ U.S. Department of
Education Office for Civil Rights or the State’s equal educatioopportunity
obligations. The bill also authorizes judicial review in theutrcourt of unnecessary
program duplication determinations made by MHEC.

The bill takes effect July 1, 2009.

Fiscal Summary

State Effect: General fund and higher education expenditures may increase depending
on the frequency of court challenges to MHEC decisions. Towson Wiwarition and

fee revenues potentially decrease if the bill results in tingreltion of its Masters of
Business Administration (MBA) program. The loss of tuition agel fevenues may be
offset by increases in tuition and fee revenues at other puidtdutions of higher
education that have MBA programs.

Local Effect: None.

Small Business Effect: Minimal.




Analysis

Bill Summary: An MHEC decision about program duplication is subject to judicial
review only if an HBI (Morgan State University, Coppin State Ursirg, Bowie State
University, or the University of Maryland Eastern Shore) males request for a
determination and the program was approved or implemented betweeh 2005 and
December 1, 2005, or after July 1, 2007.

The bill also requires Morgan State University (MSU) or theverrsity of Baltimore
(UB) to accept students in good standing who are enrolled in a progrdiowabn
University that is discontinued under an order of MHEC or a court.

Current Law: There are two processes for implementing new academic progtams
institutions of higher education, one for new programs that can benmapted with
existing resources and another for new programs that will regdolgional resources.
The processes are overseen by MHEC, and MHEC’s determinatlum# program
duplication are not subject to judicial review.

Institutions of higher education seeking to implement new programs withresmurces
must submit proposals for the new programs to MHEC, and MHEG apgove or
disapprove the programs or, in the case of nonpublic institutions, recumimat the

programs be implemented or not implemented. MHEC may review atingxprogram

at a public institution if it has reason to believe that the awmdegrogram is
unreasonably duplicative or inconsistent with the institution’s adoptssiaon. MHEC

may make a determination that unreasonable duplication exists owiit initiative or

after receiving a request from a public institution affectedhleyprogram duplication. If
MHEC determines that there is unreasonable duplication, it ngpyreethe institutions
with duplicative programs to submit a plan to resolve the duplicatibthe plan does
not adequately address the duplication, MHEC may revoke an instituaothority to

offer a duplicative program. MHEC must offer the institution an dppdy to present
an objection to its decision, but MHEC's decision is final.

When an institution of higher education determines that it can ingslea new program
with existing resources, the president of the institution must submiproposal to the
institution’s governing board and to MHEC, and MHEC must distributgtbposal to

other institutions. MHEC or another institution may file an objectmithe proposal
based on (1) inconsistency with the mission of the institution progdbkie program;
(2) a lack of need for the program; (3) unreasonable program duplidagibcould cause
harm to another institution; or (4) violation of the State’s eqdatational opportunity
obligations. If MHEC determines that an objection is justifiedjust negotiate with the
institution’s governing board and president to modify the proposalthelfobjection

cannot be resolved, MHEC must make a final determination aboupgreval of the

proposed program.
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Background:  Federal law defines “unnecessary” program duplication between
historically black and traditionally white institutions in statiest had a prior segregated
system of higher education as “those instances where two or nsbitetions offer the
same nonessential or noncore program. Under this definition, all digalicat the
bachelor’s level of nonbasic liberal arts and sciences courde amar all duplication at
the master’'s level and above are considered to be unneceskhniyéd(Sates v.
Fordice). Duplicative programs may be allowed if there is sound educhtiona
justification.

A 2005 decision by the Secretary of Higher Education authorized ToarsdhriUB to
offer a joint MBA program. The decision resulted in an appeal frddJMwhich has
had an MBA program for more than 30 years and, like Towson and UBaigdbin the
Baltimore area. MSU claimed that the new MBA program waldgdlicate the MSU
program and would lead to further segregation in Baltimore-area rsities. In
November 2005, MHEC board members voted to uphold the Secretary’sodemnsi
allow Towson and UB to implement the new joint program.

In response to the MHEC decision, Senate Bill 998 of 2006 would haldednan
institution directly affected by an unreasonably duplicativedlacac program to appeal
an MHEC determination to the circuit court. The bill passed3feeral Assembly but
was vetoed by the Governor. Similar legislation was introducedotlosving year as
Senate Bill 29/House Bill 81 of 2007. Different versions of Sendte28iwere passed
by the two chambers, but the differences were not resolved énftinfinal passage. In
2008, legislation similar to the Senate version of SB 29 was introduced.

In October 2006, the Coalition for Equity and Excellence in May/ldigher Education
filed a lawsuit in the Circuit Court for Baltimore City arggithat the State has failed to
desegregate its higher education system and requesting the gtimioaseveral new
academic programs at traditionally white institutions, including joint Towson-UB
MBA program. The case has been moved to federal court, and in anbexc2007
filing, the University of Maryland Eastern Shore joined MStJaaplaintiff in the case.
The case is currently in the discovery phase and could go to trial as eaily2869.

From 1998 to 2007, MSU graduated 231 MBA students, an average of 23.1 graduates pe
year. However, this number declined to 16 graduates in 2006 and 22 graduzi6s i

from a high of 39 graduates in 2000. The MBA program at UB, which wabklisted

well before the joint MBA program with Towson was proposed, gradda#l¥ students

over the same 10-year period, an average of 173.7 students per yeaith ke MSU
program, the number of UB MBA graduates has declined in recerd frean a high of

222 in 2001 to 151 in 2006 and 138 in 2007.
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The joint Towson-UB program began operating in fall 2006. Since the 2007-Q080& s
year, students in the joint Towson-UB program have not been rddairdentify a home
institution. The University System of Maryland (USM) advidest tstudent enrollment
in the joint MBA program as of fall 2008 is 633, an enrollment iaseeof 199 students
since fall 2006.

MHEC advises that it receives approximately 450 to 500 requasfgdgram changes
each year. Approximately one-half of these requests arertmeta academic programs,
and virtually all the new program requests are approved. Institutdses objections to
approximately 10 to 15 new program requests per year, and aboub loftahese
objections ultimately result in an MHEC determination that a jarogis unreasonably
duplicative.

State Revenues: If the bill leads to the elimination of the Towson MBA prograntjdai

and fee revenues at Towson may decrease in future fiscal yEhesdecrease depends

on when the program stops accepting new students and the number of students who enroll
in the program if it is not eliminated. Any revenue loss cannotlebly estimated but

does not comprise a significant proportion of the total tuition andefemnues generated

by Towson. The Governor’s proposed fiscal 2010 budget estimates $146dh rimlli

tuition and fee revenues for the university.

If the Towson MBA program is terminated and students who would otreesattend the
Towson program choose to instead enroll at MSU or UB or any othtr fastitution,
increases in tuition and fee revenues at other institutionsoffest the loss of revenues
at Towson.

To the extent that the bill results in a more stringent program appesxaw process,
enrollments for certain programs may be concentrated in felweolksc In the long term,
this may have implications for the market shares (and tuitionnue&® retained by
different universities but will probably not significantly impactal enrollment or total
revenues for Maryland’s public institutions.

State Expenditures. Legal fees for MHEC, USM, MSU, and St. Mary’s College of
Maryland may increase depending on the frequency of circuit coutécpes to MHEC
decisions. The increase cannot be reliably estimated but maigiécant for some
institutions. It is expected that the Judiciary can handle asgla=d increase resulting
from the bill with existing resources.

The bill may also result in a more rigorous program approval repteeess, which, over
time, may lead to a more efficient higher education system Mtite or no program

duplication among neighboring institutions. Any long-term savings thatbmalerived

from a more efficient statewide system cannot be reliably estimate
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Additional Information

Prior Introductions. SB 49 of 2008 received a favorable report from the Senate
Education, Health, and Environmental Affairs Committee. No furlcdon was taken.
Similar legislation passed the Senate in 2007 as SB 29. Thes khassed a different
version of SB 29 in 2007, but the differences were not resolved in dinfmél passage.

A substantially similar bill, SB 998 of 2006, was passed by theefaé Assembly but
vetoed by the Governor.

Cross File. SB 402 (Senator Conwasgt al.) - Education, Health, and Environmental
Affairs.

Information Source(s): Maryland Higher Education Commission, Independent College
and University Association, Judiciary (Administrative Office tbe Courts), Morgan
State University, University System of Maryland, Department of Legisl&ervices

Fiscal Note History:  First Reader - February 24, 2009
ncs/rhh

Analysis by: Caroline L. Boice Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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