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FISCAL AND POLICY NOTE

House Bill 186 (Delegate Shewedt, al)
Environmental Matters

Real Property - Condemnation Proceedings - Valuation of Property

This bill requires damages for the loss of goodwill to be includedrmagies awarded for
a condemnation where the land, or any part of it, is used for adsssi The bill also
includes specified items in the measure of the diminution in value thabenacluded in
the computation of the property’s fair market value.

Fiscal Summary

State Effect: State expenditures may increase significantly in condenmatitions
involving the relocation of businesses, due to additional compensation of propesrys
and potentially protracted negotiations and litigation. Revenues are not affected.

Local Effect: To the extent local governments engage in condemnation actions that
displace businesses, expenditures may increase due to additional ctiopens
property owners and potentially protracted negotiations and litigaiR@venues are not
affected. This bill imposes a mandate on local gover nment.

Small Business Effect: Potential meaningful.

Analysis

Bill Summary: To be awarded damages for the loss of goodwill, the owner of the
business must prove the loss: (1) is caused by the condemnatiojurgrto the
remainder; and (2) may not reasonably be prevented by relo¢h&nigusiness or by
taking steps and adopting procedures that a reasonably prudent personakeuwad
adopt in preserving good will. Compensation for the loss of goodwilt mot be
duplicated in any other compensation awarded to the owner.



Under the bill, goodwill means benefits that accrue to a busiress r@sult of its
location, reputation for dependability, skill, or quality, and any ottiEmumstances
resulting in probable retention of old or acquisition of new patronage.

Diminution in value includes loss of rental income, and the ongoing obligktiotne
payment of property taxes, mortgage interest, insurance, and otterassstiated with
maintaining the property. The diminished value is measuredtfierearlier of: (1) the
date of the first official governmental announcement of the prajedR) the date of the
administrative determination to acquire the property. The déméd value is measured
through the date of the actual taking.

Current Law: The power to take, or condemn, private property for public use is one of
the inherent powers of state government and, through the State, titsapsiibdivisions.
Courts have long held that this power, known as “eminent domain,” is ddriva the
sovereignty of the state. Both the federal and State constitutitirthe condemnation
authority and establish two requirements for taking property throughpdiaeer of
eminent domain. First, the property taken must be for a “publi¢ econd, the party
whose property is taken must receive “just compensation.” ithereevent, the party
whose property is being taken is generally entitled to a judic@ieeding prior to the
taking of the property. However, the Maryland Constitution does amhtmuick-take”
condemnations in limited circumstances prior to a court proceeding.

Public Use

There is no clear rule to determine whether a particular ugeopkrty taken through
eminent domain is a “public use,” and Maryland courts have broadigpneted the term.
The Court of Appeals has recognized takings that encompass a “pebkfit” or a
“public purpose.” Maryland’s courts have given great deference togialatve
determination as to whether property should be taken for a particular publiceaurpos

The courts have stated that government may not simply transferrtgrdpmm one
private party to another. IWan Witsen v. Gutman, 79 Md. 405 (18%he Court of
Appeals invalidated a condemnation by Baltimore City in which thetdound the
transfer would have benefited one private citizen at the cost h&frsot However,
transferring property from one private party to another is not nadgstrbidden. In
Prince George’s County v. Collington, 275 Md. 171 (1948 Court of Appeals
authorized the county to use its eminent domain authority to takatemroperty to be
used for economic development purposes, even though the property walegimeid.

The Collington court enunciated the following rule: “projects reasonably designed to
benefit the general public, by significantly enhancing the econgroisth of the State or
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its subdivisions, are public uses, at least where the exerdise pbwer of condemnation
provides an impetus which private enterprise cannot provide at 191.

Just Compensation

The damages to be awarded for the taking of land are determined anthe “fair
market value.” By statute, fair market value of the condemnedegxofproperty taken
through eminent domain) is the price as of the valuation date ftighest and best use
of the property that a willing seller would accept from a willmgyer, excluding any
change in value proximately caused by the public project for wiiehptoperty is
needed.

Diminution in Value after Administrative Decision to Condemn

The fair market value of the property includes the amount of anydiion in value that
occurs between the date of the specific administrative detatiom to acquire the
property and the date the actual taking occurs if the diminished value was:

° proximately caused by the public project for which the properiggbtaken is
needed or by announcements or acts of the plaintiff or its offica@hcerning the
public project; and

° beyond the reasonable control of the property owner.
Diminution in value is not specifically defined.

In Reichs Ford Road Joint Venture v. State Highway Administration, 388 Md. 500
(2005) the Court of Appeals stated that lost rental value and otfeted damages are
recoverable in an “inverse condemnation” action. Inverse condemnatiorvasval
“temporary taking” or “regulatory taking” of property, or the diminidhealue of
property, by an entity with eminent domain authority.

Date of Actual Taking

Property is deemed to be taken:

° in the case of a “quick-take” action — where certain governmemiies are
authorized to take property immediately upon payment of fair valuéhdo
property owner or to a court — if the plaintiff is lawfully autlzed to take the
property, has made payment, and has taken possession of the propadiuathy
and lawfully appropriated the property to the public purposes of the defendant; and

° in every other case, if the plaintiff pays the judgment and costs to the court.
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Background: Chapter 446 of 2004 established a Task Force on Business Owner
Compensation in Condemnation Proceedings. The task force made several
recommendations regarding business owner compensation; however, it didielopde
comprehensive legislation containing those recommendations. Soméhosé
recommendations are reflected in this bill. The task force didlenelop any estimates

as to the cost of its recommendations or current payments to $siswaers displaced

by condemnation actions.

State Fiscal Effect: State expenditures will generally increase to the extent
condemnation actions necessitate relocation of businesses. Thermfrcondemnation
cases in each fiscal year, as well as the amounts atbibuta each case to loss of
goodwill, diminution in value (affected by the length of each conddomaction), loss

of intangible personal property, and business reestablishment expeasest be
predicted. Expenditures related to these additional measures pewsaton can be
significant, even with a relatively small number of affected pitogee The additional
factors involved in determining compensation could also lengthen negotiatid
litigation in these cases, potentially increasing expenditures.

Local Fiscal Effect: To the extent local governments need to acquire private property on
which businesses are located, costs of condemning the property maasec
Expenditures related to these additional costs can be significemi,vath a relatively
small number of affected properties. In addition, the time and leairhpof negotiating

and litigating the acquisition of these properties can increaseodhe additional factors
involved in determining compensation, potentially increasing expenditures.

Small Business Effect: Small businesses subject to condemnation actions will
potentially receive additional compensation for loss of goodwill,atm@unt of which
would be unique to each business. Small businesses will also frvraftompensation
for loss of rental income, payment of property taxes, mortgage shtémsurance, and
other costs associated with maintaining the property between mhe of the
administrative decision or announcement to acquire the property aadttla taking, as
well as potential increases in compensation for loss of pergoopérty and business
reestablishment expenses.

Additional I nformation

Prior Introductions: Similar bills were introduced during the 2006 and 2007 sessions.
HB 87 of 2007 received a hearing in the House Environmental Mattersn@ee, but
no further action was taken on the bill. HB 187 of 2006 received an uafdgaeport
from the House Environmental Matters Committee. Over 4G lmtimbined were
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introduced in the 2006 session that would have restricted or othefteisexlahe use of
eminent domain; all the bills failed.

CrossFile: None.

Information Source(s): Property Tax Assessment Appeals Board, Maryland Municipal
League, Department of Legislative Services

Fiscal Note History:  First Reader - February 3, 2009
ncs/hlb

Analysis by: Jason F. Weintraub Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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