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FISCAL AND POLICY NOTE
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Judiciary

Police and Court Records - Nonviolent Crimes - Expungement

This bill authorizes a person convicted of only one nonviolent crimey titha certain
specified offenses, to petition for expungement of a police record, remantd, or other
record maintained by the State or a political subdivision of tageS The bill imposes
procedural requirements that must be satisfied for a person tmitdeeto petition for

expungement.

Fiscal Summary

State Effect: Potential significant increase in general fund expenditures fauitheiary
and the Department of Public Safety and Correctional Servicenftoce the bill's
provisions. Potential significant increase in general fund revenass Mistrict Court
filing fees for expungements.

Local Effect: Potential minimal increase in local expenditures for circoiirts and
local law enforcement agencies to process additional expungements, depandiney
increase in expungement orders in each jurisdiction. Potentiahalimcrease in local
revenues from circuit court filing fees for expungements.

Small Business Effect: None.

Analysis

Bill Summary: The bill prohibits a person convicted of the following crimes from
petitioning for expungement: any crime of violence, as defined in their@l Law
Article, creating or distributing child pornography, human traffickingaominor, or
specified sexual offenses involving a victim who is a minor age 1% yweaolder. The



specified sexual offenses are: (1) third or fourth degree sexeakest; (2) unnatural or
perverted sexual practice; (3) sexual conduct between a aoonactofficer or
Department of Juvenile Services employee and an inmate or cordimij and
(4) sexual solicitation of a minor.

If a person commits an offense that qualifies for expungement timeléill, he/she may
not petition for expungement until four years after the convictiothersatisfactory
completion of the sentence (including probation) that was imposethdoconviction,
whichever is later. In addition, a person petitioning for expungement uneldsilt's
provisions must include documentation of at least 18 months of convaeauatik history
since the conviction or satisfactory completion of the sentencleiding probation, that
was imposed for the conviction.

Current Law:

Expungement: A person who has been charged with the commission of a criméilmay
a petition listing relevant facts for expungement of a policercecourt record, or other
record maintained by the State or a political subdivision of tla¢e Stinder various

circumstances listed in the statute. These grounds include atgligtissal of charges,
entry of probation before judgment, entry pblle prosequi, stet of charge, and

gubernatorial pardon.

If two or more charges, other than one for a minor traffic violatwise from the same
incident, transaction, or set of facts, they are considered toubé.alf a person is not
entitled to expungement of one charge in a unit, the person is notcetdidgpungement
of any other charge in the unit.

Expungement of a court record means removal from public inspection:

° by obliteration;

° by removal to a separate secure area to which persons who doavita
legitimate reason for access are denied access; and

° if access to a court record or police record can be obtained onbfdrgnce to

another such record, by the expungement of that record, or the parthat it
provides access.

Third Degree Sexual Offenses. In general, the following are considered sexual offenses
in the third degree:

o engaging in nonconsensual sexual contact with an individual while:
(1) employing or displaying a dangerous weapon; (2) inflicting seriousiqaly
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injury on the victim or another while committing the crime; {Bjeatening or
placing the victim in fear that someone known to the victim fdlimminently
subject to death, strangulation, kidnapping, or serious physical inju(%) being
aided and abetted by another while committing the aforementioned acts;

° engaging in sexual contact with an individual who is mentally defectieatally
incapacitated, or physically helpless and the person performingcthen@w or
reasonably should have known of the individual’s status;

o engaging in sexual contact with another if the victim is younger d@ganl4 and
the person performing the sexual contact is at least four yédes than the
victim; and

° engaging in a sexual act or vaginal intercourse with another if thenvgcage 14

or 15 and the person performing the sexual act is at least age 21.
Violators are guilty of a felony, subject to a maximum penalty of 10 ysgmssonment.

Fourth Degree Sexual Offenses. In general, the following are considered sexual offenses
in the fourth degree:

o engaging in nonconsensual sexual contact with another;

o engaging in a sexual act with another if the victim is 14 or 15 ya@drand the
person performing the sexual act is at least four years oldethbarictim, but
younger than 21 years of age;

o engaging in vaginal intercourse with another if the victim is 14 or 1&y#d and
the person performing the sexual act is at least four yearstbatethe victim, but
younger than 21 years of age;

° engaging in a sexual act or sexual contact with a minor if the ppestarming
the act or contact is a person of authority (a full-time schogl@me who is at
least 21 years old and exercises supervision over a minor whosattesathool by
nature of his/her position or occupation) and the victim is a studenteshadlthe
school where the person of authority is employed.

Violators are guilty of a misdemeanor, subject to maximum pesatif one year
imprisonment and/or a $1,000 fine.

Sexual Conduct between a Correctional or Department of Juvenile Services Employee

and an Inmate or Confined Child: A correctional employee may not engage in sexual
contact, vaginal intercourse, or a sexual act with an inmate. Aplogee of the
Department of Juvenile Services may not engage in sexual contgicialvatercourse,

or a sexual act with an individual confined in a child care instituticensed by the
department, a detention center for juveniles, or specified facilities famijese
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Violators are guilty of a misdemeanor, subject to maximum pesabf three years
imprisonment and/or a $3,000 fine.

Human Trafficking of a Minor: In general, the knowing commission of the following
acts constitutes human trafficking:

o taking or causing another person to be taken to any place for prostitution;

o placing, causing to be placed, or harboring another person in any place f
prostitution;

o persuading or encouraging by threat or promise another person to bddake
placed in any place for prostitution;

o unlawfully taking or detaining another person with the intent to use fdhreat,

or persuasion to compel the other to marry the person or a thgonper perform
a sexual act, sexual contact, or vaginal intercourse; or

° receiving consideration to procure for or place in a house of promtituir
elsewhere another person with the intent of causing the other gersaogage in
prostitution or assignation.

While human trafficking of an adult is a misdemeanor, humandkaffy of a minor is a
felony. Violators are subject to maximum penalties of 25sy@aprisonment and/or a
$15,000 fine.

Sexual Solicitation of a Minor: A person may not, with the intent to commit a violation
of specified sexual offenses or prostitution-related offenses,ikgbmsolicit a minor, or

a law enforcement officer posing as a minor, to engage in agsiviiat would be
unlawful for the person to engage in under provisions regarding those offenses.

Violators are guilty of a felony and subject to maximum pesmltof 10 years
imprisonment and/or a $25,000 fine.

Child Pornography: A person may not (1) cause, induce, solicit, or knowingly allow a
minor to engage as a subject in the production of obscene matter cua vi
representation or performance that depicts a minor engaged asbjactsin
sadomasochistic abuse or sexual conduct; (2) photograph or film aengaging in an
obscene act, sadomasochistic abuse, or sexual conduct; (3) usewecdmplepict or
describe a minor engaging in an obscene act, sadomasochistic alsesajabrconduct;
(4) knowingly promote, distribute, or possess with intent to distributkepiction of a
minor engaged in sadomasochistic abuse or sexual conduct; or (5) asgpater to
knowingly compile, enter, transmit, make, print, publish, reproduce, cai®s, buy,
sell, receive, exchange, or disseminate any notice, statementtisedaent, or minor’s
name, telephone number, place of residence, physical charazgenstother descriptive
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or identifying information for the purpose of engaging in, facilitating, eragng,
offering, or soliciting unlawful sadomasochistic abuse or sexual corafuot with a
minor.

Violators are guilty of a felony and subject to maximum pé&wlof a fine of $25,000
and/or imprisonment for 10 years for a first violation. Secondsabdequent violations
subject the person, for each violation, to maximum penalties of @fi$i60,000 and/or
imprisonment for 20 years.

The terms “sexual act” and “sexual contact” have specific diefsi which are in State
law. (See Criminal Law Article 88 3-301 and 3-307.)

Background: The number of expungements processed by the Maryland CriminakJustic
Information System (CJIS) has steadily increased over rgeams. CJIS advises that
this increase is due to recent legislation expanding eligibility dmpungements
(including expungements for individuals arrested and released wibleing charged)
and an increase in the number of occupations and employers requickgrdamd
checks.

Year CJIS Expungements
2004 15,769
2005 16,760
2006 20,612
2007 25,206
2008 33,944

State Fiscal Effect: General fund revenues and expenditures for the District Court and
general fund expenditures for the Department of Public Safety amdcBonal Services
may increase significantly under the provisions of this bill.

Given the requirements a person needs to fulfill to qualify forxparegement under the
bill, including evidence of 18 months of consecutive work history, the nuafl@zople
who may pursue expungement because of the bill cannot be reliablsnidettrat this
time. However, this number is expected to be significant. Aaqwgrth CJIS, which
conducted a random sampling of criminal history records, an estirb& of the records
currently in the system may be eligible for expungement asudt ref the bill. This
equates to 169,250 additional expungements. The fiscal impact of lthegehds on:
(1) the number of newly eligible individuals who petition for and granted
expungement orders; and (2) the number of years over which thesmanedemand for
expungements is distributed, neither of which can be reliably predicted.
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Legislative Services advises that the estimate of signifitscdl impact assumes that:
(1) 20% of the newly eligible expungements are pursued and granted exgmbhgem
orders; and (2) the increased demand is evenly distributed overydams. These
assumptions equate to an additional 8,463 expungements per year.

District Court: The District Court of Maryland generally requires individualstipeting
for expungement to pay a $30 filing feleor illustrative purposes only, if 8,463 petitions
for expungement are filed in the District Court, general fund reseemagy increase by
$253,890 annually.

Since the District Court generally handles misdemeanors lenditcuit courts handle

felonies, it is likely that the majority of offenses newligadle for expungement will be

District Court cases. The District Court advises that it prode28g 79 expungements in
fiscal 2008. The District Court may incur significant incresaseexpenditures to process
an additional 8,463 expungements per year. These expenses include adstatinal
training, computer reprogramming costs, updating expungement brochuresranrsg f
postage costs to mail petitions to State’s Attorneys, costgjteese older records from

the State Archives, and costs to store additional expungement records.

Department of Public Safety and Correctional ServicesMaryland Criminal Justice
Information System (CJIS): If the bill results in an additional 8,463 expungements per
year, as noted above, CJIS will need additional staff. CJIS adths¢ the average
workload for an expungement clerk is 2,000 expungements per Yearillustrative
purposes only, general fund expenditures increase by at least $140,000 per y€&at $or

to hire four additional expungement clerks.

Additional I nformation
Prior Introductions: None.
CrossFile: Although designated as a cross file, SB 904 is not identical.

Information Source(s): Judiciary (Administrative Office of the Courts), Departmeit
State Police, Department of Public Safety and Correctionalicésy Department of
Legislative Services

Fiscal Note History:  First Reader - March 1, 2009
ncs/kdm

Analysis by: Amy A. Devadas Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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