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Baltimore City L ead Poisoning Recovery Act of 2009

This bill changes the standard of liability in negligence and prodalatity actions by

specifying that proof that an individual manufacturer’'s lead pigmetdad-based paint
caused the damage is not necessary and establishes the manpporobranent of

damages among multiple manufacturers found liable. The bill ampjies to actions
involving lead-based paint in a residential building in Baltimoiy,@vhether or not the
building is owned by Baltimore City. Baltimore City may bpaaty in any legal action
described in the bill.

The bill creates the Maryland Lead Restitution Fund consistingrafsf received by the
State for its claims against a manufacturer of lead pigmewthers in the lead paint
industry for violations of State law. An attorney who recovers flad&ad poisoning
of a minor is required to reimburse the State for its l@nnfioney paid by the State on
behalf of the minor. The Governor is required to expend money fronutitetifirough
annual budget appropriations to specified lead abatement and preverdgranms
subject to restrictions enumerated in the bill. The bill maly be applied prospectively
and may not be interpreted to have any effect on any casdéfece the effective date
of October 1, 2009.

Fiscal Summary

State Effect: Special fund revenues and resulting expenditures increase to thietlkeate
the State recovers lead-based paint damages from manufactumerg tvould not
otherwise be able to recover. Potentially significant incréasexpenditures by the
Judiciary to account for the additional cases brought, and trialsshgaianufacturers of
lead pigment that would not have otherwise been brought or tried.



Local Effect: Potentially significant increase in local revenues to tkieng that
Baltimore City is able to recover damages from manufactwktsad pigment that it
would not otherwise be able to recover.

Small Business Effect: Potential meaningful. Small businesses, particularly reateest
leasing entities, might be able to recover damages from mamgescof lead pigment
that they would not otherwise be able to recover.

Analysis

Bill Summary: The bill makes manufacturers of lead pigment liable undeldegally
recognized theory of liability for damages caused by the presdriead-based paint in
residential buildings in Baltimore City. A manufacturer ofdlgagment is an entity, or

its predecessor, thatoduced lead pigment for sale or use as a component in paint. This
does not include the entities thsdld lead pigment or lead-based paint at retail or
wholesale, or entities thapplied the lead-based paint in a residential building.

The damages that the manufacturers are liable for include: r€bnae injury damages;
(2) damages incurred by the owner of a building required to comghylead abatement
activities; (3) damages incurred by the owner voluntarily comglwith lead abatement
activities; (4) reasonable future costs of lead abatementtediat the time an action is
filed; and (5) lost rent. The bill allows the owner of a buildingjleoa third-party action
against the manufacturer. In an action against a manufactueadopigment, the failure
to join a manufacturer does not constitute failure to join a required party.

A plaintiff in a negligence action against a manufacturer af fggment is not required
to prove that an individual manufacturer caused the damage to eskhabiigly, but the
plaintiff must prove by a preponderance of the evidence that (1plgatent used as a
component in lead-based paint was a substantial contributing factoausing the
damage alleged; (2) the defendant manufacturer had at lease attiee market for lead
pigment; and (3) the manufacturer breached a legally recogrdméyd by either
manufacturing, producing, or marketing lead pigment intended for use drassa
component of lead-based paint.

In a strict products liability action, a party has the burdendwoegby a preponderance of
the evidence that: (1) the lead pigment was defective; (2) fleetdeas unreasonably
dangerous to the consumer or property; (3) the defect was a proxdmae of the
injuries; (4) the seller of the lead pigment engaged in the busofeswnufacturing,
producing, marketing, or selling lead pigment; (5) and the defective proshaited the
consumer without a substantial change in condition. In either a negligensteict
liability action, or in any other action brought by the State resjaa manufacturer,

HB 1156 / Page 2



causation and damages may be proved or disproved through use of dtatisligsis as
evidence.

If a party satisfies the burden of proof in a negligence or diaiotlity action, then a
trier of fact is required to find the manufacturer jointly andesally liable and to
apportion the damages among all liable manufacturers based oncdhgilbutions.

However, a manufacturer is not liable if it establishes thalidtnot manufacture or
market lead pigment at any time the affected building existatiaorts lead pigment did
not enter the retail market in which the building is located. tdfado consider in
apportioning damages may include a manufacturer's (1) share oledde pigment
market, role in marketing lead pigment; (2) knowledge of the dangdeadfpigment,
role in producing or marketing lead pigment after knowledge of a daegerpigment
toxicity; and (3) affirmative steps to reduce the danger of legohgmt to the public.
Nothing in the bill may be construed as prohibiting the ability of a naawifer to bring

a claim for contribution or indemnification.

Any attorney representing a minor affected by lead poisoning is requiredngrstiit, to
notify the Medical Assistance Compliance Division (MACD) of tBepartment of
Health and Mental Hygiene. MACD then is required to notify thec®0f the Attorney
General so that it may intervene as an additional plaintiffsgistin the recovery of
money already paid by the State on behalf of the injured minor.billletarifies that an
action brought under this bill is not exclusive and is independent ohadtlition to any
right, remedy, or cause of action available to the State or any individual.

On notification of an action, MACD is required to provide the notifyatigrney with a
lien notice, to ensure that the State is reimbursed through any feceised through
settlement or judgment. Any such funding received by the S$idte bbe credited to a
Lead Paint Restitution Fund established by the bill. This new fund is torbarpyiused

to fund the Maryland Department of the Environment's Lead PoisoniegeRtion
Program and other lead abatement and prevention programs designatedbiil. the
Disbursements from the fund to these programs are to supplement, aughplant, any
funds otherwise available. Any money expended from the fund mustdeethraugh an
appropriation in the annual State budget.

The Governor is required to include in the annual budget bill appropriations the
fund equivalent to the lesser of $100 million or 90% of the money estintat be
available in the fund for the applicable fiscal year. For eadalfiyear, at least 75% of
the total appropriations from the fund must be made for the leaddhalpaination and
the reduction, elimination, abatement, and removal of lead paint dpegires in
Baltimore City. Properties occupied by young children and/or preégmnamen must
receive priority in funding. Additionally, at least 15% of appropriationgach fiscal
year must be made for the Maryland Medical Assistance Rmogiehe Governor must
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develop key goals, objectives, and performance indicators forpgagham, project, or
activity that is to receive appropriated funds, and must report Byntea the

General Assembly on the total amounts expended from the fund anceshiing

outcomes from those expenditures.

Current Law: The General Assembly established the Lead Poisoning Prevention
Program in 1994. The program provides limited liability relief éovners of rental
property built before 1950 and others in exchange for the reduction of leadifhaz

these older rental properties. The program also provides foedinsibmpensation to
children who are poisoned by lead. The proposed fiscal 2010 budget includes
$4.1 million for this program.

Unless a person is accredited by the Maryland Departmehé &rivironment (MDE), a
person may not: (1) act as a contractor or supervisor for the pwpepseviding lead
paint abatement services; (2) provide training to others who praadeplaint abatement
services; or (3) engage in the inspection of lead-based paint haZerdadividual who
acts only as a worker or project designer need not be accrediteduBtitbe trained.
Refresher courses are required every two years.

The Lead Accreditation Fund within MDE is a special fund that stssif fees assessed
for the accreditation of persons who provide lead paint abatemernteseand specified
fines and penalties. MDE is required to set reasonable feesenifto cover its direct
and indirect costs of administering Subtitle 10 — Accreditation afilleaint Abatement
Services of Title 6 of the Environment Article. MDE is diegttto use the fund for
activities that are related to processing, monitoring, and reguldten@ccreditation of
lead paint abatement services and for program development of those activities

Background:
Blood Lead Levelsin Children

In 1978, lead-based paint was banned nationwide for consumer use by tre fede
government. According to guidelines set by the Centers for Diséas&ol and
Prevention (CDC), the maximum recommended blood lead level fahild is
10 micrograms per deciliter of blood. Lead poisoning impacts the oggyaitid physical
development of young children. Children are exposed to lead through bgethd
paint dust, eating lead paint chips, or absorbing lead while in-utdast exposure can
be eliminated by removing lead paint from the homes of children aghg@nt women.
A study released in March 2009 by the CDC of nearly 5,000 childres lagigrough 5
found that 1.4% of young children had elevated blood lead levels in 2004 é&siedata
available), representing an 84% drop since 1988, when 9% of testederchiidd
elevated blood levels.

HB 1156 / Page 4



Although the number of children with elevated blood lead levels imylsiad has
decreased significantly over the past 12 years (from nearly 1%00995 to 892 in
2007) and the number of children tested continues to grow, lead phinéregins a
significant health issue in Maryland, particularly in Baltim@igy. Exhibit 1 contains a
comparison of the number of children ages 0-72 months tested for bémbteiels and
the number of children tested with elevated blood lead levels tm®ae City and the
counties in 2007.

Exhibit 1
Comparison of Lead Testsand Elevated Blood Levelsin Children Ages0-72 Months
in Baltimore City and Counties

Baltimore City  Counties

Population of Children Ages 0-72 Months 55,142 413,248
Number of Children Tested 17,670 87,760
Percentage of Population Tested 32.0% 21.2%
Number of Children Tested with Elevated Blood Levels 624 267
Percentage of Children Tested with Elevated Blood Lead Levels 3.5% 0.3%

Source: Childhood Blood Lead Surveillance in Maryland - 2007 Annual Report (MDE)

The Baltimore City Health Code requires every pediatric andgoy care provider to
order a blood lead test for minor patients at ages 12 and 24 monthspandthe test
results to the Baltimore City Health Department. Failwreotder the required tests
results in a civil fine of $100. Parents of minors in the specdge groups must arrange
for the testing of their children; failure to do so is subject to a $100 civil fine.

Products Liability Cases

Several courts in the United States have awarded damages basedlterretive, or
collective, liability theory. Collective liability theories habeen devised to remedy the
problem of product identification in tort cases. For example, théoGah Supreme
Court inSndell v. Abbott Laboratories, 26 Cal. 3d 588 (1980) stated that defendants who
were negligent in the production and marketing of a dangerous chemicah ka®w
DES should bear the cost of the injury, rather than imposingcdlsé on innocent
plaintiffs, notwithstanding that the plaintiffs could not definitedgmtify which specific
manufacturers actually produced the products that caused their injuries.

In 2005, the Wisconsin Supreme Court applied a similar “risk-contributioetrine to
hold lead paint manufacturers liable for the lead poisoning of a mi@dmg its state
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constitution as well as a previous holding in a DES chemical ¢tlas Supreme Court in
Sephen Thomas v. Clinton L. Mallett, et al., 701 N.wW.2d 523 (Wis. 2005) held that
although the plaintiff could not prove which lead paint manufacturer prodheeplaint
that caused the injuries, the suit could proceed on both negligence anhdiadiifity
theories against all manufacturers of lead paint.

Maryland courts have generally rejected the “market shavdityd basis that allows a
plaintiff to recover based on a defendant’s market share within antipdusere that
particular defendant's involvement in the plaintiff's injury is una.
See, e.g., Owens-llinais, Inc. v. Zenobia, 325 Md. 665 (1992).

Local Fiscal Effect: The bill applies to actions involving lead-based paint in a
residential building in Baltimore City, regardless of whether orthetcity owns the
building. According to MDE, Baltimore City has 18,000 rental dwellingtsumith
lead-based paint under its authority.

Additional Information

Prior Introductions. HB 1241 of 2008, a similar bill, received an unfavorable report
from the House Judiciary Committee.

CrossFile: None.

Information Source(s): Baltimore City, Department of Budget and Management,
Maryland Department of the Environment, Department of Health Mental Hygiene,
Maryland Insurance Administration, Judiciary (Administrat@éfice of the Courts),
Coalition to End Childhood Lead Poisoning, Department of Legislative Services

Fiscal Note History:  First Reader - March 17, 2009
ncs/kdm

Analysis by: Amy A. Devadas Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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