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Natural Resources- No Net L oss of Forest Palicy - Forest Conservation Act

This bill requires the Department of Natural Resources (DNR)doperate with
forestry-related stakeholder groups to (1) determine the meanmg ét loss of forest
for the purposes of any State policy; and (2) develop proposals for the creationioya pol
of no net loss of forest in the State. By December 1, 2011, DNRsuloisvit a report, to
specified committees of the General Assembly, on proposalshéodevelopment of
statutory, budgetary, and regulatory policies to achieve no net loss of fotesitate.

The bill amends several provisions of the Forest Conservatignn®tiding increasing
the fee-in-lieu contribution rate to State and local Forest Consenaiiods.

Fiscal Summary

State Effect: Any reporting, staffing, and project review costs for DNR a&saumed to
be minimal and absorbable within existing budgeted resources.  Stakest
Conservation Fund special fund revenues increase in FY 2010 and subsequent years.

Local Effect: Local jurisdictions’ expenditures may increase to compéelditional

project reviews. Local jurisdictions’ Forest Conservation Fund meés® increase in
FY 2010 and subsequent years due to changing the fee-in-lieu rate adénbrga
eligibility.

Small Business Effect: Potential meaningful.




Analysis

Bill Summary: The bill modifies several provisions of the Forest Conservatidn Ac
These changes:

° limit the exemptions for forest clearing associated withingls lot, a linear
project, and a dwelling house to a maximum disturbance of 20,000a(nste
40,000) square feet of forest;

o limit the exemption for construction of dwelling houses to owners and the
children, eliminating authority for an owner’s grandchildren;

o eliminate an exemption for areas that were previously developedoaeded by
paved surface;

o authorize the use of an off-site protective agreement that appliesests that are

temporarily protected as a mitigation practice for meetinfpredtation or
reforestation requirements;

° broaden the acceptable uses of State and local Forest Consefaiids to
include maintenance of existing forests and achieving urban amempyg goals;
and

o require that priority be given to specified trees, shrubs, plants, @a$ #or

retention and protection, unless a variance is granted.

The bill alters the fee-in-lieu contribution rate to State and lawadervation funds that is
required under specified circumstances from 10 cents per squar&o f86t cents per
square foot of the area of required planting until September 30, 201dr Sdptember
30, 2014, the rate must be adjusted for inflation as determined annyallNRB via
regulation.

Current Law: Enacted in 1991, the Forest Conservation Act provides a set ahummi
standards that developers must follow when designing a new projeciffibets forest
land. Local governments are responsible for making sure these remr@a met, but
they may choose to implement even more stringent criteria.ri taeno local agency in
place to review development plans, DNR does so. The intent of this &cminimize
the loss of forest due to development and to ensure that priczdyg &or forest retention
and forestation are identified and protected before development.ityPagas include
nontidal floodplains, streams and accompanying buffers, steep slopes,ritical c
habitats.

The Act applies, subject to enumerated exceptions, to any pulgitvate development
requiring a subdivision plan, grading permit, or sediment control pehnatitis to apply
on 40,000 square feet (approximately 0.9 acres) or greater of land.exThptions
include highway construction, cutting or clearing in the Chesapeak@tantic Coastal
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Bays Critical Area, commercial timber harvesting, agrigalt activity that does not
result in a change in land use, clearing or routine maintenarecpudilic utility’s land or
right-of-way mining activity, clearing related to navigable airgpaw land in a county
that maintains at least 200,000 acres of forest cover (AllegadyGarrett counties).
Clearing in the critical area is governed by regulations adoptatidohesapeake and
Atlantic Coastal Bays Critical Area Commission. The PuBlevice Commission is
required to consider minimizing forest loss and any appropriafereafation
(the establishment of forest cover in an area where forests|tiageor always been
absent) or reforestation (the restoration of forest cover in em\@here existing forest
cover has been recently altered) when reviewing Certificafubfic Convenience and
Necessity applications.

An applicant for a subdivision, grading, or sediment control permitish&ibject to the
Act must first submit to the approval authority a forest stadished®ion. Forest stand
delineations identify and map existing vegetation and priority aceas proposed
development site and are used to determine the best areas for forestatimmser

DNR administers the State Forest Conservation Fund to feeilitee afforestation or
reforestation requirements when an applicant cannot reasonablyn@sto these

requirements on- or off-site. In addition, a local approval authardy establish and
administer a local forest conservation fund to apply in that local jurisdictgbead of the
State fund. A State or local forest conservation fund consistsyaigrdas made by an
applicant in lieu of performance of afforestation or reforestatiequirements and
penalties collected for noncompliance with a forest conservatiogrgm, a forest
conservation plan, or an associated two-year management agreelihant.applicant

demonstrates to the satisfaction of the appropriate State orajpgpedval authority that
the requirements for planting on- or off-site cannot be reasonabbmatished, the
applicant must pay to the appropriate fund 10 cents per square footaoé#hef required
planting. Violators at the State and local level are assespedalty of 30 cents per
square foot of the area found to be in noncompliance and are lialdeciat penalty of

up to $1,000 per day the violation continues.

Current law gives local jurisdictions the flexibility to sefeg-in-lieu contribution rate
that is as stringent as, or more stringent than, the Stade.example, the fee-in-lieu
contribution rate is 90 cents per square foot in Montgomery Countty38 cents per
square foot in Charles and Prince George’s counties. To encouraggifisdactions to
adopt local forest conservation funds, the State gave concessiongetal £ounties in
the 1990s. One of these concessions involved authorizing Somerset oestablish a
fee-in-lieu contribution rate of only 6 cents per square foot.

Background: The Forest Conservation Act does not currently function as a msoha
for implementing a no net loss of forest policy. The intent of tbeig\to minimize the
loss of forest and to target forest retention and planting to priarggs. In fact, a
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10-year review of the Act (1992 through 2002) completed by DNR in 26)(#tfthe Act
had resulted in the retention of 79,174 forest acres, planting of 13,611 dores, and
clearing of 42,906 forest acres. Thus, the Act had resulted inforest acreage cleared
than planted.

In its January 2007 report, the Maryland Transition Work Group on Environameht
Natural Resources recommended that the State adopt a no rdt fleest goal through
legislative and executive actions. Maryland loses 8,600 acrewastfland each year.
The work group noted that the maintenance of forest is as impaotaestoring the
Chesapeake Bay as any investments in sewage treatmentquakliy controls. The
work group concluded that avoidance and minimization of forest loss shoalgriity
over reforestation.

In December 2007, the Chesapeake Executive Council signed a directimetitiog the
bay states to permanently protect an additional 695,000 acres sff ffam® conversion
by 2020; accelerate reforestation and conservation in urban/subudasnaad riparian
forest buffers by 2020; work with local governments, legislal®egations, land trusts,
or other stakeholders to create or augment dedicated sources|dutaiag by 2010;
and by 2009, establish and implement a mechanism to track and fassststand cover
change. Under the directive, Maryland committed to protect diti@ual 250,000 acres
by 2020. Approximately 724,000 acres of forest land in the State are alreashtqutot

A No Net Loss of Forest Task Force was established by €hdpt6 of 2008 to

(1) develop a specific plan, including programs and other necessaysat¢o achieve

and maintain a no net loss of forest; and (2) draft legislatiorth®r2009 session to
ensure that there is a process to achieve a no net loss ofifiotiestState beginning in
2010. The task force completed a final report in January 2009 tedbséta variety of

recommendations. The bill is a direct result of the task force’s report.

State Fiscal Effect: In the short-term, largely due to the slowing economy and less
development occurring, DNR may absorb the bill’s reporting, stafind project review
requirements with existing budgeted resources. To the extent denglbpcreases and
more oversight is required, DNR special fund expenditures increase.

The number of eligible projects and amount of fee-in-lieu revenubeirState varies

from year to year. While there has been a decreaseentrdevelopment proposals, as

the economy improves, projects are expected to increase. State femrsstv@tion Fund
fee-in-lieu collections totaled approximately $14,400 in fiscal82(EB4,900 in fiscal
2007, $59,000 in fiscal 2006, and $19,000 in fiscal 2005. Since the bill increases the
fee-in-lieu rate and broadens eligibility, State Forest Consenv&und revenues are
expected to increase in fiscal 2010 and subsequent years. Theud@griithe change
cannot be reliability estimated; however, it is expected to be minimal
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Local Fiscal Effect: Local Forest Conservation Fund fee-in-lieu collections totaled
approximately $2.3 million in fiscal 2007, $2.6 million in fiscal 2006, $2.8ionilin
fiscal 2005, and $1.9 million in fiscal 2004. In fiscal 2001, when the econoasy w
performing poorly, local Forest Conservation Fund collections totaled $533N\3d0y
local jurisdictions have fee-in-lieu rates that are 30 centssgeare foot or more; so
DNR advises the bill's fee-in-lieu rate change impacts oeles counties (Caroline,
Dorchester, Kent, Queen Anne’s, Talbot, Wicomico, and Worcester counties).

Since the bill increases the fee-in-lieu rate and broadensiltly, local Forest
Conservation Fund revenues increase in fiscal 2010 and subsequent yEaes.
magnitude of the increase cannot be reliability estimatedexpganding the authorized
uses of Forest Conservation Fund revenues, the bill provides lotsigtions with
greater flexibility to implement programs that meet their specifidsw@ad priorities.

Local jurisdictions’ expenditures may increase to review additigoraljects for
applicability or compliance with the law.

Small Business Effect: To the extent the bill requires small businesses to payasete
fees and expands Forest Conservation Act eligibility to smalhbsses, the bill has a
meaningful impact.

Additional Information
Prior Introductions. None.
CrossFile: HB 1291 is designated as a cross file; however, it is not identical.

Information Source(s): Charles, Frederick, and Somerset counties; Department of
Natural Resources; Public Service Commission; Department oflatgesServices

Fiscal Note History:  First Reader - February 23, 2009

ncs/ljim Revised - Clarification - February 24, 2009
Revised - Senate Third Reader - April 6, 2009
Revised - Enrolled Bill - May 18, 2009

Analysis by: Amanda Mock Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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