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Office of the Public Defender - Representation at Bail Hearing - Provisional 
 

 

This bill specifies that the representation provided by the Office of the Public Defender 

(OPD) to an indigent individual at a bail hearing before a District Court or circuit court 

judge must be limited solely to the bail hearing and terminates automatically at the 

conclusion of the hearing.  The bill does not apply to an individual who remains 

incarcerated after a bail hearing. 

  

 

Fiscal Summary 
 

State Effect:  Potential significant increase in general fund expenditures for OPD to 

conduct additional intakes/eligibility evaluations for individuals who wish to continue as 

OPD clients after their bail hearings.   

  

Local Effect:  None. 

  

Small Business Effect:  None. 

  

 

Analysis 
 

Current Law/Background:  When an individual is arrested, he or she must go before a 

judicial officer for an initial appearance.  The judicial officer, usually a District Court 

commissioner, has a number of duties at the initial appearance, among which is to 

determine whether there was probable cause for the arrest and, if so, whether the 

defendant should be released on his or her own recognizance, on bail, or not at all.   

 

Under the Maryland Rules, a defendant who is denied pretrial release by a District Court 

commissioner or who for any reason remains in custody after a District Court 
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commissioner has determined conditions of release must be presented to a District Court 

judge immediately if the court is in session or, if the court is not in session, at the next 

session of the court.  Historically, OPD has not provided representation to indigent 

defendants at the initial appearance phase in any jurisdiction in the State.  Prior to 2012, 

public defender representation was provided to indigent defendants at bail review only in 

Montgomery and Harford counties and Baltimore City. 

 

In DeWolfe v. Richmond, No. 34 (September Term 2011), the Maryland Court of Appeals 

held on January 4, 2012, that under the then-effective version of the Maryland Public 

Defender Act, no bail determination may be made by a District Court commissioner 

concerning an indigent defendant without the presence of counsel, unless representation 

by counsel is waived (“Richmond I”).  

  

The Richmond I opinion was based on the wording of the Maryland Public Defender Act, 

including language that OPD must represent an indigent defendant “in all stages” of a 

criminal proceeding.  The court did not address the plaintiffs’ federal and State 

constitutional claims of a right to representation.  However, the Circuit Court for 

Baltimore City had previously held, based on Rothgery v. Gillespie County, 554 

U.S. 191 (2008), that indigent arrestees have a federal and State constitutional right to be 

appointed counsel at an initial appearance. 

  

Richmond I sparked a heated debate during the 2012 session of the General Assembly.  

There was much concern about how the State would fund the obligation of OPD to begin 

representing people at an initial appearance phase.  On the other hand, serious questions 

were raised about whether people do possess a constitutional right to legal representation 

at an initial appearance, regardless of cost.  This debate prompted broader questions 

about and scrutiny of Maryland’s criminal justice system, including the District Court 

commissioner and pretrial release systems.  A number of bills were introduced to attempt 

to counteract or mitigate the effect of Richmond I.  The House Judiciary and Senate 

Judicial Proceedings committees spent a considerable amount of time exploring these 

issues and dialoguing with stakeholders including OPD, the Judiciary, law enforcement 

agencies, State’s Attorneys, and civil liberties advocates. 

 

Ultimately, the General Assembly passed Chapters 504 and 505 of 2012, which were 

signed into law by the Governor on May 22, 2012.  Among other things, these Acts 

amend the Public Defender Act to specify that OPD is required to provide legal 

representation to an indigent defendant at a bail hearing before a District Court or circuit 

court judge but is not required to represent an indigent criminal defendant at an initial 

appearance before a District Court commissioner.   

 

On September 25, 2013, the Court of Appeals issued an opinion in the Richmond case 

holding that, under the Due Process component of Article 24 of the Maryland Declaration 
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of Rights, an indigent defendant has a right to State-furnished counsel at an initial 

appearance before a District Court commissioner (“Richmond II”).  The Court of Appeals 

has issued a temporary stay of implementation of the Richmond II decision until 

March 7, 2014 and granted writ of certiorari limited to the following questions presented: 

 

 Did the circuit court err in entering an injunction directing officials of the District 

Court to conduct initial appearances in a manner inconsistent with the existing 

rules promulgated by this court? 

 

 Did the circuit court err in granting an application for supplemental relief based on 

a prior declaratory judgment without first issuing a show cause order, as required 

by the statute governing such applications? 

 

 Did the circuit court err in ordering officials of the District Court to appoint 

counsel for all arrestees at initial appearances and prohibiting those court officials 

from conducting initial appearances for arrestees who were not provided with 

counsel? 

 

State Expenditures:  General fund expenditures may increase significantly for OPD to 

hire additional staff to assist with the increase in administrative duties generated by this 

bill.   

 

As previously noted, OPD began representing indigent individuals at judicial bail reviews 

statewide on June 1, 2012.  OPD intake specialists conduct an intake interview to 

determine an individual’s eligibility for OPD services.  Intake procedures typically 

consist of a 15-20 minute interview, followed by entry of the information into OPD’s 

computer system and creation of a client file.  Individuals attest to their financial 

eligibility through affidavit.  For bail review clients, this intake interview takes place 

before the bail review hearing while the client is in custody.  An individual who is an 

OPD client at his/her bail review hearing remains an OPD client for the remainder of 

his/her case unless OPD representation is terminated.    

 

Individuals who are not in custody and were not represented by OPD at their bail review 

hearings can apply for representation at one of OPD’s district offices.  OPD also conducts 

rounds in detention centers to determine if anyone wishes to apply for OPD services.  An 

individual must apply for OPD representation at least 10 days before his/her trial date. 

  

OPD has historically advised that it lost 50% of its intake personnel during the economic 

downturn, and any increase in intake volume at its already short-staffed district offices 

will place a significant strain on OPD resources.  Intake supervisors coordinate office 

functions and oversee proper file maintenance and data entry.  Intake specialists are 

currently fulfilling these functions in the districts without supervisors.    
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Increased Office Volume:  The bill states that it does not apply to “an individual who 

remains incarcerated after a bail hearing,” but does not provide any further guidance as to 

the circumstances under which a person “remains incarcerated” after a bail hearing.  

Thus, this analysis assumes that, in keeping with the plain language meaning of the term 

“remains incarcerated,” the bill does not apply to a person who continues to be 

incarcerated after a bail review hearing for whatever reason and however briefly.  As a 

result, the bill does not apply to a person who remains incarcerated due to a denial of 

pretrial release or a person who is issued bail but cannot afford to post bail immediately 

after his/her bail review hearing.  Thus, a significant portion of OPD’s clientele could be 

included in this population and exempted from the bill’s provisions. 

 

Alternate Office Procedures:  The increase in OPD office intake volume anticipated as a 

result of the bill could also be mitigated to the extent that OPD can develop alternate 

administrative procedures to avoid duplicate intake interviews.  One example of an 

alternate office procedure is a “Reinstitution of OPD Legal Representation” form that a 

client released after a judicial bail review can sign under which (1) the client accepts 

OPD legal representation and (2) the client attests that his/her financial circumstances 

have not changed since the initial OPD intake interview (which may have occurred hours 

or days before the bail review hearing).  The development and implementation of such a 

system could reduce the number of office intake interviews and the number of duplicate 

files that need to be tracked or maintained. 

 

OPD advises that it needs seven intake supervisors (and no additional intake specialists) 

to supplement the activity of current intake staff and coordinate the duplication of work 

created by the bill, at a cost of $344,636 in fiscal 2015 and $431,411 in fiscal 2016.  

However, insufficient information was provided by OPD to justify this staffing 

complement.  Accordingly, the Department of Legislative Services advises that, 

depending on the extent of the increase in office intakes generated by the bill, the bill 

may result in a significant increase in general fund expenditures for OPD to employ 

additional intake personnel.  The cost associated with hiring one additional intake 

specialist in fiscal 2015 is $48,373 in fiscal 2015, which accounts for the bill’s 

October 1, 2015 effective date, and includes a salary, fringe benefits, one-time start-up 

costs, and ongoing operating expenses.  The cost associated with one additional intake 

specialist in fiscal 2016 is $61,630.  The cost associated with hiring one additional intake 

supervisor is $58,379 in fiscal 2015 and $74,097 in fiscal 2016.   

 

 

Additional Information 
 

Prior Introductions:  HB 153 of 2013 passed the House and Senate with amendments.  

No further action was taken on the bill after the appointment of a conference committee. 
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Cross File:  None. 

 

Information Source(s):  Judiciary (Administrative Office of the Courts), Maryland 

Association of Counties, Office of the Public Defender, Department of Legislative 

Services 

 

Fiscal Note History:  First Reader - February 21, 2014 

 ncs/kdm 

 

Analysis by:   Amy A. Devadas  Direct Inquiries to: 

(410) 946-5510 

(301) 970-5510 
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