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BILL ANALYSIS:  SB 402 authorizes all occupations licensed under the Health Occupations 

Atiicle (including physicians, nurses, pharmacists, dentists, psychologists, social workers, 

chiropractors, professional counselors, acupuncturists, and massage therapists) to utilize telehealth 

in their respective practice. The bill defines telehealth to include both synchronous (in real time) 

and asynchronous (not in real time) modalities and authorizes the prescribing of Controlled 

Dangerous Substances (CDS) using both modalities. 

POSITION AND RATIONALE: The Maryland Board of Physicians supports SB 402 with 

amendments. This bill will ove1Tide the patient evaluation requirements of the Board's telehealth 

regulations. 

The Board Supports Telemedicine and Telehealth 

The Board began regulating telemedicine in 2009. The Board has always required a prior 

synchronous (real-time) evaluation prior to diagnosis or treatment. In 2017, the Board 

initiated a revision of its telemedicine regulations which resulted in the adoption of telehealth 

regulations in 2019. The Board sought and received considerable stakeholder input and revised 

various drafts based on this input. The Board's goal was to promote healthcare access for 

practitioners and their patients while also protecting patient safety, a key element to the Board's 

m1ss10n. 

The revised regulations significantly expanded the access to telehealth by expanding the practice 

to physician assistants and other allied health providers who may now practice telehealth under the 

Board's regulations. The Board revised the language, but retained the content of the Board's 

requirements of synchronous (real-time) evaluation. Some stakeholders argued that the Board's 

regulations did not go far enough to expand telehealth and was too restrictive. 
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The Board's Regulation Led to this Legislation 

The Board's telehealth regulations state: "A telehealth practitioner shall perform a synchronous 

(in real time) audio-visual patient evaluation adequate to establish diagnoses and identify 

underlying conditions or contraindications to recommend treatment options before providing 

treatment or prescribing medications. "1 The Board regulation exempts interpretive services (such 
as radiology), remote patient monitoring, follow-up care, surrogate examiners and coverage 
situations. 

For an initial patient encounter, the Board maintains that a physician or other practitioner must 
examine the patient in-person or through a live audio-visual technology prior to diagnosing, and if 
appropriate, determine treatment and possible prescribing of medication, as is recommended by the 
American Medical Association (AMA), the American College of Physicians (ACP), and experts in 
the medical field. 

In its regulations promulgated in 2019, based upon the opioid epidemic and public safety concerns, 
the Board expressly prohibits treatment and prescribing based solely on an online questionnaire, 
and opioid prescribing for the treatment of pain. 

Several groups disagree with this approach. They argue that there is no need for a real time 
audio-visual patient evaluation prior to prescribing medication for patients and that the Board's 
requirements are unnecessary and an impediment to healthcare access. The Board considered but 
rejected this requested revision that would have removed the live audio-visual requirement. The 
Administrative, Executive, Legislative Review Committee (AELR) placed a hold on the regulations 
which was eventually lifted, but the Committee chairs informed the Board that legislation would be 
forthcoming in the 2020 Session and that has resulted in SB 402/HB 448. 

The Board consulted with stakeholders and experts again after the regulations were adopted. Based 
on the input from those entities, the Board determined that prescribing birth control pills without 
live audio-visual evaluation was generally deemed safe for patients. The Board, however, 
continues to have significant concerns with allowing prescribing and treatment without any initial 
real-time audio-visual encounter. The Board believes that prescribing authority without any live 
evaluation could lead to a serious compromise of patient safety, especially from bad actors. Further 
study is required to dete1mine the safety and efficacy of telehealth without live audio-visual 
evaluations. 

What does the Medical Community Say? 

Maryland Board of Physicians 

Board members have considered the expansion of telehealth to asynchronous modalities, 
conducting multiple workgroups and discussing the issue in Board meetings. While the Board 
believes that telehealth is an important tool for physicians to be able to use and has supported the 
expansion of telehealth, Board members have expressed significant concerns about treatment and 
prescribing with no prior in-person or synchronous (real-time) patient examinations and 
evaluations. 

American College of Physicians (ACP) and American Medical Association (AMA) 

1 We should mention that this requirement has been in the regs since 2009 ... 





Asynchronous Practice and Prescribing in Other States 

Twenty-one (21) states and the District of Columbia do not authorize asynchronous practice or 

prescribing. Twenty-five (25) states that we have reviewed neither prohibit nor authorize 

asynchronous practice and prescribing. To date, only four ( 4) states (Maine, Iowa, Florida and 

California) have authorized asynchronous (not in real time) prescribing. 

The bill authorizes asynchronous prescribing of Controlled Dangerous Substances (CDS) 

At a time when Maryland and many states are still battling opioids as a public health crisis, it is 

especially counter-productive to authorize the prescribing of CDS, including benzodiazepines and 

opioids, through questionnaires. A physician or other prescriber who has never conducted a prior 

patient evaluation will be authorized to prescribe CDS. In contrast, federal law requires at least 

one in-person medical evaluation of a patient or a covering practitioner to be considered a "valid 

prescription" for the purposes of delivering, distributing, or dispensing CDS by means of the 

internet. See 21 U.S.C. 829. This bill does not add any further restrictions on CDS prescribing, 

seemingly ove11'iding the Board's telehealth opioid prescribing prohibitions and also allowing 

asynchronous prescribing without further restrictions on CDS prescribing. 

The Board's position: 

The Board of Physicians and other health occupation boards are concerned that SB 402/HB 448 

will compromise patient safety by authorizing all health care practitioner licensees to use 

asynchronous technology often involving the use of online and smatiphone app-based 

questionnaires. The Board of Physicians is especially concerned with physicians prescribing dtugs 

asynchronously through these questionnaires. 

From our discussions, it is the Board's understanding that Med Chi and some insurance carriers 

share our concerns and both support our recommendation for a Task Force instead of passing this 

legislation. 

The Board's mission is to protect public health and patient safety. The Board has too many 

concerns to support the bills as drafted. Consequently the urges the Committee to consider, in the 

alternative, the following two amendments to SB 402/HB 448: 

1. Supp01i an amendment to authorize asynchronous prescribing of bitih control pills.

2. Support an amendtnent that would strike the existing bill and replace it with a Legislative­

directed Task Force to Study Telehealth led by the Depaiiment of Legislative Services, in

consultation with the Department of Health and the Board of Physicians. The Task Force

study would include but not be limited to how other states address maximizing healthcare

access while protecting patient safety involving different telehealth modalities.

Attachments 

New York Times articles: Drug Sites Upend Doctor-Patient Relations: "It's Restaurant-Menu 

Medicine" 4/2/19 

American College of Physicians Ethics manual: Seventh Edition 

"Initiating and Discontinuing the Patient-Physician Relationship" 1/15/19 


















