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THERE IS NO "EXPLOSION" IN MALPRACTICE PAYMENTS IN MARYLAND

According to the National Practitioner Databank, there has been only one malpractice payment over

$10 million in the past 10 years, and only a handful over $2 million. There is no "explosion” in mal-
practice payments in Maryland.

There Is No “Explosion” in Malpractice
Payments in Maryland
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For questions regarding this fact sheet, please contact MAJ's Legislative Chair

George S. Tolley, Il at gtolley@medicalneg.com or (410) 308-1600
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The most recent Aon/ASHRM Hospital and Physician Professional Liability (2019) shows Mary-
land below the benchmark rate projected by the reinsurer for medical malpractice claims'. The OBE
stands for "number of non-zero claims per occupied bed equivalent”

The previous year (2018) it was slightly above average, so it's decreasing.

State Findings for Hospital Professional Liability

The hospital professianal liability benchmark database includes claims from 48 states, including the District
of Columbia. In this report, we provide benchmark statistics for states having the necessary volume of
experience ta make the resulting benchmark statistics credible. In measuring credibility, we review bed
counts, claim counts, and the volatility of the year-overyear rasults,

The following lable provides the benchmark statistics by state for the individually reviewed states in the
database. The yellow dashed line represents the 2020 countrywide advisory loss rate ($2,960).
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ABOUT US

Founded in 1954, Maryland Association for Jus-
tice (MAJ) represents aver 1,300 trial attorneys
throughout the state of Maryland. MAJ advo-
cates for the preservation of the civil justice
system, the protection of the rights of Mary-
landers, and the education and professional
development of its members. Learn more at md-
forjustice.com

MAJ's legislative advocacy is led by MAJ’s lob-
bying team at Compass Government Relation
Partners and lobbyist Frank Boston, Esq., in
addition to an active volunteer Legislative Com-
mittee under the leadership of George S. Tolley,
lII; MAJ PAC Chair Bruce M. Plaxen; and MAJ
President Ellen B. Flynn.

1Aon/ASHRM Hospital and Physician Professional Liability Benchmark Analysis, October 2019, Executive Summary - Abridged Ver-
sion, p 9

For questions regarding this fact sheet, please contact MAJ's Legislative Chair
George S. Tolley, Il at gtolley@medicalneg.com or (410) 308-1600
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DON'T PUNISH MARYLAND TAXPAYERS FOR FLORIDA'S PROBLEM

A Tampa Bay Times federal investigative report’ from January 2019 identified extreme deficiencies
in care at Johns Hopkins All Children’s Hospital in Florida® Hopkins now faces record fines in Flori-
da, $40M from a few families alone. The report below shows an excerpt from a January 2019 Depart-
ment of Health and Human Services Report that makes it clear that Hopkins ignored complaints and
knowingly put patients at risk. Marylanders should NOT take the blame for Hopkin's rising insurance
costs.

PRINTED: 01/28/2019

DEPARTMENT OF HEALTH AND HUMAN SERVICES FORM APPROVED
CENTERS FOR MEDICARE & MEDICAID SERVICES OMB NO. 0938-0391
STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA {X2) MULTIPLE CONSTRUCTION (X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTIFICATION NUMBER: A_BUILDING COMPLETED
&
103300 B. WING 01/11/2019
NAME OF PROVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZIP CODE

501 SIXTH AVENUE SOUTH
SAINT PETERSBURG, FL 33701

(X4) ID SUMMARY STATEMENT OF DEFICIENCIES | D PROVIDER'S PLAN OF CORRECTION 1 (X5)

JOHNS HOPKINS ALL CHILDREN'S HOSPITAL

PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD BE COMPLETGN
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE DATE
DEFICIENCY)
A 043 | Continued From page 1 A 043

ensure Emergency Services were provided in
compliance with the Medical Staff Bylaws, failed
to provide oversight and accountability for the
Medical Staff (refer to A49), and failed to provide
oversight and monitoring for the Infection Control
Program (refer to A747, A749, and A756).
Despite the facility's knowledge of complaints that
alleged patient deaths due to a lack of oversight
and accountability, the facility continued to
implement ineffective strategies to ensure safe
care. These failures resulted in a finding of
ongoing Immediate Jeopardy beginning on
9/20/2018, creating a situation that is likely to
result in serious injury, harm, impairment, or
death to patients and requires immediate
corrective action on the part of the facility.

A 049 | MEDICAL STAFF - ACCOUNTABILITY | A 049
CFR(s): 482.12(a)(5) |

[The governing body must] ensure that the
medical staff is accountable to the governing
body for the quality of care provided to patients.

For questions regarding this fact sheet, please contact MAJ's Legislative Chair
George S. Tolley, Il at gtolley@medicalneg.com or (410) 308-1600

1 httpsy//projects.tampabay.com/projects/2018/investigations/heartbroken/
2 https://www.tampabay.com/investigations/201 9/08/23/johns-hop kins-agrees-to-pay-nearly-40-million-to-two-fami-
lies-hurt-by-all-childrens-heart-surgeries/
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The most recent Aon/ASHRM Hospital and Physician Professional Liability (2019) shows Maryland
below the benchmark rate projected by the reinsurer for medical malpractice claims'.

State Findings for Hospital Professional Liability
The hospital professional liability benchmark database includes claims from 48 states, including the District
of Columbia. In this report, we provide benchmark statistics for states having the necessary volume of
experience to make the resulting benchmark statistics credible. In measuring credibility, we review bed
counts, claim counts, and the volatility of the year-over-year results.
The following table provides the benchmark statistics by state for the individually reviewed states in the
database. The yellow dashed line represents the 2020 countrywide advisory loss rate (32,960).
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1Aon/ASHRM Hospital and Physician Professional Liability Benchmark Analysis, October 2019, Executive Summary - Abridged Ver-

sion, p 9

For questions regarding this fact sheet, please contact MAJ's Legislative Chair

George S. Tolley, lii at gtolley@medicalneg.com or (41 0) 308-1600
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THE STORY OF BYROM V. JOHNS HOPKINS BAYVIEW MEDICAL CENTER

On July 1, 2019, a jury in the Circuit Court for Baltimore City returned a unanimous verdict, including
about $229,640,000.00 in monetary damages, in a medical negligence case brought by the mother
of Zubida Byrom, a minor child, against Johns Hopkins Bayview Medical Center and other defen-
dants.

Zubida suffered catastrophic brain damage during labor and delivery because, for days while her
mother was admitted to the hospital, the hospital staff miscalculated Zubida's gestational age and
weight and, when the staff realized their mistake, they withheld the truth from Zubida's mother.!

The jury’s verdict included $25,000,000 in non-economic damages (which is subject to a statutory
cap), and $200,000,000 in future economic damages. The future economic damages represents the
present cost of medical care that the jury found the minor plaintiff likely will need in the future to
treat the injuries caused by the defendants’ negligence, for the rest of her life expectancy.

The trial itself came at the end of more than a year of discovery, during which time the plaintiffs and
the defendants exchanged documents and other evidence and took testimony from witnesses. In a
civil action such as this, the purpose of discovery is so that all of the parties and their lawyers have
a clear understanding of all of the evidence that might be offered at trial.

As required by statute, the parties engaged in settlement discussions (called mediation, which is
mandatory in medical negligence cases because hospitals claimed that mediation resolves cases
more quickly and less expensively).

Settlement discussions continued after the mediation, and the parties continued negotiating even
during the trial, until Deb Parraz, Esq., Senior Counsel at Johns Hopkins Health System, informed
lawyers for Zubida that Hopkins was no longer interested in negotiations. Ms. Parraz’ e-mail, dated
June 26, 2019 (five days before the verdict) is reproduced on the other side of this fact sheet.

'Cynthia Argani, M.D., the Director of Labor and Delivery at Johns Hopkins Bayview Medical Center, testified at trial that the truth
about the medical errors in this case was shared in real time with other physicians throughout the Hopkins Health System “could
potentially get hospital-wide attention or media attention” but it “wasn’t important” for [Zubida’s mother to be told the truth, even as
she was asked to make decisions about operative delivery based on the same misinformation.

0f course, there is much more to the story than we can fit on one page. MAJ and the lawyers who represented Zubida at trial are avail-
able to meet with any legislators or their staff who want to learn more about the negligent medical care in this case, the evidence and
testimony at trial, the settlement negotiations that ended - in the middle of trial — when the Hopkins administration announced that
they "need to be willing to take some verdicts” the status of the appeal, or the status of post-verdict settlement negotiations.

Hopkins and MHA seem to want to make the facts of this case relevant to legislative policy during the 2020 Session. MAJ believes
that legislators should have the right to hear the whole story from both sides.

For questions regarding this fact sheet, please contact MAJ's Legislative Chair
George S. Tolley, Il at gtolley@medicalneg.com or (410) 308-1600
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From: parrazd@gmail.com

Sent; Wednesday, June 26, 2019 814 AM
Te: Keith Forman
Subject: Re: Byrom

Keith, it just occurred to me that | never responded to your $14 million demand. | am somy for the delay. | ran this case
2ll the way up the flagpole at Hopkins and the admin thers really believes in the cara rendered by our providers in this
case. They feel that if we are going to try more cases we need to be willing to take some verdicts, | believe they are tired
of paying on nan-meritarious cases, | sald all that 10 say that they really would like to see this case through to s trial
;unciusion. 50, 1 do not have any more money to offer you at this time. | will certainly lat you know if that changes,

est,

Deb

Sent from my iPhone

Of course, Hopkins is a sophisticated consumer of legal services, and the administration at Hopkins
had the benefit of legal advice from at least three (3) large law firms full of smart and capable law-
yers when it decided that they “really believe[d] in the care rendered by our providers in this case”
and that “we need to be willing to take some verdicts”

After trial, Hopkins and its defense team filed post-trial motions, asking the trial judge, the Hon.
Audrey J. Carrion, for several things:

1. Arguing that the plaintiff did not prove negligence, Hopkins asked Judge Carrion to overturn the verdict
and enter judgment for the defendants. Judge Carrion refused, finding that the evidence was sufficient to
prove the defendants’ negligence caused the minor plaintiff's injuries.

2. Arguing that the amount of the jury’s verdict was not supported by the evidence at trial or otherwise
“shocked the conscience” because it was so large, Hopkins asked Judge Carrion to reduce the verdict.

Judge Carrion reduced the non-economic damages portion of the verdict to the statutory cap, but refused
to reduce the future economic damages. This decision reflects a judicial finding that the verdict was sup-
ported by the evidence at trial and did not shock Judge Carrion's conscience.

3. Finally, Hopkins asked Judge Carrion to order that the future economic damages could be paid out slowly,
over Zubida's lifetime.

Applying a statute enacted more than 30 years ago to deal with cases just like this, Judge Carrion
agreed. She also ordered the lawyers for both sides to negotiate an appropriate payment schedule;
those negotiations have been continuing ever since (and Hopkins has retained the services of a
fourth large law firm to assist in those negotiations).

Hopkins has taken an appeal, which can be expected to take more than a year to resolve (and per-
haps even longer). Of course, the parties also may negotiate a settlement at any time.

MAJ will keep interested legislators fully apprised of the ongoing status of the Byrom case.

For questions regarding this fact sheet, please contact MAJ's Legislative Chair

George S. Tolley, Il at gtolley@medicalneg.com or (410) 308-1600
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High-Risk Births in Maryland and the
Facts About the Byrom Case

Introduction

In a small number of complex cases, an infant may require long-term medical

care as a result of neurological injuries that occur at birth. In a widely publicized
2019 case, a young mother named Erica Byrom sued Johns Hopkins after her baby
experienced a neurological injury during her high-risk childbirth. Johns Hopkins is
confident in the care and advice provided to the mother and was stunned when the
case resulted in one of the largest jury awards in US history.

This case, and others like it, are driving up health care costs in Maryland and
making it increasingly difficult for doctors and hospitals to get the insurance they
need to be able to treat complex high-risk births in our state. The judgment also
highlights the guessing game juries engage in when seeking to determine the costs
of future medical care. The jurors in this case awarded nearly five times as much as
Ms. Byrom asked for, far more than any reasonable estimate of the child’s lifetime
medical expenses.

The case has generated many questions, which we answer below, based on publicly
available information.

Note: Federal privacy laws limit what may be shared publicly about this or any other case. All of the
information below regarding the case is publicly available from trial testimony.

Q: What can you tell us about what happened in this case?

A: In this case, a young mother in medical distress was helicoptered to Johns Hopkins Bayview Medical
Center from another hospital in Maryland that was not equipped to handle her care.! As described at trial,
the mother was 25 weeks pregnant,? had no prior prenatal care, and had developed severe preeclampsia - a
complication of pregnancy characterized by dangerously high blood pressure - which can be life-threatening
for both mother and baby. When she arrived at Johns Hopkins, the mother had reduced amniotic fluid, and
the prognosis of the fetus was poor, with a significant chance of death or disability.

Multiple Johns Hopkins physicians strongly and repeatedly advised the mother to deliver the baby via
C-section, but she declined each time, citing the potential for pain from the procedure.

1 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/24/19

2 Due to a number of factors, including in part Ms. Byrom's lack of prenatal care, the gestational age when she arrived under emergency
circumstances at Johns Hopkins Bayview Medical Center was uncertain and initially believed to be approximately 23 weeks.

3 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/24/19; Trial transcript, Byrom v. Johns Hopkins Bayview, 7/1/19

4 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/21/19; Trial transcript, Byrom v. Johns Hopkins Bayview, 6/20/19; Trial transcript,
Byrom v, Johns Hopkins Bayview, 6/24/19
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At the mother’s insistence and against the advice of the Johns Hopkins team, the baby was delivered by a
vaginal birth.5 Weighing less than 1.5 pounds and with a heart the size of a quarter, she had to be resuscitated
and treated and will require continued medical care.s

Q: What is the current status of the Byrom case?

A: Ms. Byrom sued Johns Hopkins and was awarded $229 million by the jury, which was nearly five times the
$43 million she asked for. The court then reduced the jury award to $205 million (to fall within state limits), but
it remains one of the highest jury awards in US history and far exceeds every reasonable estimate of the cost
of the child’s continued medical care.

Q: Did the young mother have a guardian or advocate available to support her while
she made medical decisions?

A: Yes. According to trial transcripts, Ms. Byrom’s mother accompanied her at the hospital, was present
for multiple discussions with her care team, and was closely involved in her daughter’s decision-making
throughout the delivery.”

Q: Was Ms. Byrom advised to undergo a C-section, rather than attempt a vaginal
birth?

A: Yes. As the trial record shows, given the severity of Ms. Byrom'’s case, and the unusual nature of her refusal
to have a C-section, multiple Johns Hopkins physicians strongly and repeatedly advised her to deliver the baby
via C-section, which she declined each time, citing the potential for pain from the procedure.8

At the insistence of Ms. Byrom, Johns Hopkins proceeded with a vaginal birth.? Following delivery, the baby
was treated and resuscitated, but her challenges were immediately evident - she weighed less than 1.5 pounds
and had a heart the size of a quarter.20

Q: What happens next? Where do we go from here?

A: Medical circumstances like this one are tragic and our hearts go out to this child, her family, and those who
are caring for her. But these cases also are driving up health care costs in Maryland and making it increasingly
difficult for doctors and hospitals to get the insurance they need to be able to treat complex high-risk births in
our state.

Johns Hopkins is commiitted to providing world-class care and advice for Maryland patients facing high-risk
medical situations. And if a hospital or doctor makes a mistake, they should be held accountable. But excessive
jury awards put our entire Maryland health care and insurance system at risk and could cause even more
Maryland hospitals to close maternity wards, discourage obstetricians from practicing in Maryland, and reduce
access to obstetrical care in our state.

Legislation currently being considered by the Maryland General Assembly to create an Infant Lifetime Care
Trust is a crucial step in the right direction. The bill establishes a trust - funded through hospitals that deliver
babies - to cover the cost of care for infants who suffer neurological injury at birth.

5 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/21/19; Trial 8 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/21/19; Trial transcript,
transcript, Byrom v. Johns Hopkins Bayview, 6/24/19 Byrom v. Johns Hopkins Bayview, 6/24/19

6 Trial transcript, Byrom v. John§ Hopkins Bayview, 6/19/19; Trial 9 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/21/19; Trial transcript,
transcript, Byrom v. Johns Hopkins Bayview, 7/1/19 Byrom v. Johns Hopkins Bayview, 6/24/19

7 Trial transcript, Byrom v, Johns Hopkins Bayview, 6/24/19 10 Trial transcript, Byrom v. Johns Hopkins Bayview, 6/19/19; Trial transcript,

Byrom v. Johns Hopkins Bayview, 7/1/19
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The Johns Hopkins Medicine “Fact Sheet” about the Byrom case is factually wrong and
misleading. Below are corrections to the “Fact Sheet” issued by Johns Hopkins Medicine:

Erica had prenatal care before she arrived at Johns Hopkins.

By the time Erica Byrom was admitted at Johns Hopkins, her adoptive parents had taken her to a
pediatrician on August 21, 2014 who confirmed she was pregnant.® Erica’s pediatrician referred her to
an OB/GYN, and her adoptive parents took her to 3 prenatal appointments, on October 6, October 13,
and October 20, 2014 before Erica ever went to Johns Hopkins.2

The doctors at Johns Hopkins never thought the baby was 23 weeks.

On October 6, 2014 (2 weeks before she arrived at Johns Hopkins), Erica’s first prenatal ultrasound
showed that her baby, according to her measurements, was approximately 23 weeks and 2 days old,
and weighed about 546 grams.® On October 13, 2014, Erica’s baby was about 24 weeks and 3 days
according to the measurements from the second prenatal ultrasound.? On October 20, 2014, doctors at
Johns Hopkins Bayview wrote in Erica’s “History and Physical Chart” that her baby was 25 weeks and 3
days.’

The prognosis for Erica’s baby was “fair” when she first got to Johns Hopkins.

When Erica arrived at Johns Hopkins on October 20, she signed an informed consent form that had been
prepared by one of the residents:

The indications, benefits and probability of success of the operation(s), treatment(s) or
procedure(s) have been explained to me in a manner that | understand. These include:
Indication: preeclampsia

Benefit: maternal/fetal well-being

Probability of Success: Fair®

At trial, the resident who filled out the informed consent with Erica testified that “probability of success”
meant the probability of “...healthy mom and baby."’

Erica’s medical records from Johns Hopkins Bayview also show that her baby was doing well on October
20, 2014—Erica’s baby scored a 10 out of 10 on a biophysical profile, and the fetal heart rate monitoring
was reassuring.®

1 Cambridge Pediatrics Medical Records, Joint Trial Exhibit 1B at pp. 1-4, admitted as evidence on June 18, 2019.
2 clinton Women's Prenatal Records, Joint Trial Exhibit 1B, admitted as evidence on June 18, 2019.

3 Clinton Women's Prenatal Records, Joint Trial Exhibit 1B, at p. 1, admitted as evidence on June 18, 2019.

4 Clinton Women'’s Prenatal Records, Joint Trial Exhibit 1B, at p. 9, admitted as evidence on June 18, 2019.

5 Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 35, admitted as evidence on June 18, 2019.
6 Joint Trial Exhibit 1A at pp. 3-4, admitted as evidence on June 18, 2019.

7 Trial testimony of Rebecca Adami, M.D., at pp. 52:21-53:3.

& Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at pp. 204-205, admitted as evidence on June 18,
2019. :



Erica never “insisted” on a vaginal birth against the advice of the doctors at
Johns Hopkins.

When Erica first arrived at Johns Hopkins, she gave the doctors consent to perform a cesarean section if
her or her baby’s health was at risk.° The choice of declining a cesarean section is not mentioned in the
medical records until October 21, 2014.1

Beginning on October 21, 2014 the doctors at Johns Hopkins told Erica that: (1) her baby would probably
not survive childbirth; (2) the NICU would not try to save her baby if she were born alive; (3) her baby had
“zero” chance of having a normal brain; and (4) she could terminate the pregnancy.'!

The doctors at Johns Hopkins also told Erica that if she had a cesarean section, she would never be able
to deliver vaginally and had an increased risk of uterine rupture even if she never went into labor.12

Erica eventually withdrew her consent for a Cesarean section for her baby’s health later that day on
October 21, 2014.22

Johns Hopkins always had Erica’s permission to perform a cesarean section if
her own health was at risk.

The doctors at Johns Hopkins always had Erica’s permission to perform a cesarean section if her health
was in danger."* > At trial, an expert hired by Erica and Zubida testified that it was unsafe for the
doctors at Johns Hopkins to even attempt a vaginal delivery because it put Erica’s health at risk, since
her condition could deteriorate at any moment—it would have been safer for Erica to do a cesarean
section when it came time to deliver her baby.1

Johns Hopkins violated theijr own patient safety policies when they induced
Erica’s labor.

In October 2014, Johns Hopkins had patient safety polices that governed induction of labor in patients
like Erica.’” According to Johns Hopkins’ policies, an induction of labor begins with 25 micrograms
Cytotec—Johns Hopkins’ doctors gave Erica a double dose of Cytotec 4 times.’® 9 Also according to

? Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 3, admitted as evidence on June 18, 2019.

1% Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 211, admitted as evidence on June 18, 2019.
' Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at pp. 19, 129-130, 134-135, 211, 212, admitted as
evidence on June 18, 2019.

12 Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 211, admitted as evidence on June 18, 2019.
% Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 212, admitted as evidence on June 18, 2019.
' Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at p. 3, admitted as evidence on June 18, 2019.

'* Trial Testimony of Donald Garland, D.O. at pp. 92:3-19.

1 Trial Testimony of Michael Cardwell, M.D. at p. 89:7-21.

7 Trial Testimony of Donald Garland, D.O. at pp. 103:8-104:11.

*8 Trial Testimony of Donald Garland, D.O. at pp. 107:1-17.

* Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at P- 228, admitted as evidence on June 18, 2019.



Johns Hopkins’ policies, the baby is continuously monitored during the induction of labor—Zubida was
not monitored for more than 63 hours, including the entire 22 hour induction of labor.* =

Johns Hopkins does not, and will not, have to pay Zubida Byrom $205 million
dollars.

The jury awarded Zubida Byrom $200 million dollars for the cost of her future medical care.?? After trial,
the trial judge granted Johns Hopkins’ request to purchase financial instruments called annuities,
instead of paying a lump sum.22 According to the Order, Johns Hopkins Bayview’s upfront costs are
less than half of the jury’s original award of $229 million.Zs Furthermore, at the time of Zubida’s death,
unused money will be returned to Johns Hopkins Bayview.?®

20 Trjal Testimony of Donald Garland, D.O. at p. 106:9-14.

21 Johns Hopkins Bayview Medical Records, Joint Trial Exhibit 1A at pp. 40, 135, admitted as evidence on June 18,
20109.

22 yerdict Sheet, Circuit Court for Baltimore City, No. 24-C-18-0029009.

23 pefendant’s Motion to Annuitize Judgment for Future Economic Damages, Docket No. 173/0, dated July 15,
2019.

24 Order of Baltimore City Circuit Court, Docket No. 173/4, dated September 25, 2019.

25 Order of Baltimore City Circuit Court, Docket No. 222/1, dated January 17, 2020.

2 Order of Baltimore City Circuit Court, Docket No. 222/1, dated January 17, 2020.
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From: Deb Parraz <dparraz1@jhmi.edu>
Sent: Tuesday, June 18, 2019 7:55 PM
To: Keith Forman

Subject: Re: Byrom

Keith, my response is $2.5.

Thanks,

Deb

Sent from my iPhone

On Jun 17, 2019, at 4:57 PM, Keith Forman <kdf@malpracticeteam.com> wrote:

Hi Deb,
Sorry for the delayed response. I have authority to drop to $15,000,000.00.

Thanks,
Keith

Keith D. Forman, Esq.

Wais, Vogelstein, Forman & Offutt, LLC
(410) 998-3600

(410) 591-7967

-------- Original Message --------
Subject: Re: Byrom

From: Deb Parraz

To: Keith Forman

LC:

Keith, 1 am responding with an offer of $2 million. I know that is probably not what you want to
hear but let’s just try to get some momentum going. Thanks.

Sent from my iPhone

On Jun 17, 2019, at 6:16 AM, Keith Forman <kdf@malpracticeteam.com> wrote:
Deb,
Thank you for taking the time to talk yesterday afternoon. I appreciate it.

In an effort to get settlement talks back on track I have been given authority to
make a new demand of $15,500,000.00.



Thanks,
Keith

Keith D. Forman, Esq.

Wais, Vogelstein, Forman & Offutt, LLC
(410) 998-3600

(410) 591-7967

-------- Original Message --------
Subject: Re: Byrom

From: Deb Parraz

To: Keith Forman

ce:

Thank you for your response. I am not going to bid against myself, If you decide to respond,
that’s fine. Otherwise, I will consider negotiations closed.

Deb

Sent from my iPhone

> OnJun 14, 2019, at 12:16 PM, Keith Forman <kdf@malpracticeteam.com> wrote:

>

> Deb,

>

> Thank you for your email. T have had an opportunity to discuss same with my client and my
partners, Unfortunately, we do not think your latest bracket is reflective of the seriousness and
strength of this case, nor is it reflective of what transpired with the motions. As such, we are not in
a position to respond. '

>

> You can of course call me if you wish to discuss this further.

>

> Thanks,

> Keith

>

b 2

> Keith D. Forman, Esquire | Partner

> Wais, Vogelstein, Forman & Offutt, LLC

> 1829 Reisterstown Road | Suite 425

> Baltimore, Maryland 21208

> Office: (410) 998-3600

> Cell: (410) 591-7967

> kdf@malpracticeteam.com

> Admitted in MD, MN & DC
>

> -----Original Message-----

> From: parrazd@email.com <parrazd mail.com>

> Sent: Friday, June 14, 2019 10:16 AM

> To: Keith Forman <kdf@malpracticeteam.com>

> Subject: Byrom
>

> Keith,

> I know that you have spoken with Mike. [ want him to focus on trial so [ am going to take over
discussing potential for resolution. While we are going full steam ahead for trial and have an
appellate team in full gear, I am also willing to explore settlement in a reasonable range to avoid
dragging folks through trial. To that end, I am offering a settlement bracket in the range of $1.5

2



and $2.5. Please let me know your response.
>

> Deb
>

> Sent from my iPhone



Keith Forman

TG S
From: parrazd@gmail.com
Sent: Wednesday, June 26, 2019 8:14 AM
To: Keith Forman
Subject: Re: Byrom

Keith, it just occurred to me that | never responded to your $14 million demand. 1 am sorry for the delay. | ran this case
all the way up the flagpole at Hopkins and the admin there really believes in the care rendered by our providers in this
case. They feel that if we are going to try more cases we need to be willing to take some verdicts. | believe they are tired
of paying on non-meritorious cases. | said all that to say that they really would like to see this case through to its trial
conclusion. So, | do not have any more money to offer you at this time. | will certainly let you know if that changes.

Best,

Deb
Sent from my iPhane

> On Jun 14, 2019, at 12:16 PM, Keith Forman <kdf@malpracticeteam.com> wrote:

>

> Deb,

>

> Thank you for your email. | have had an opportunity to discuss same with my client and my partners. Unfortunately,
we do not think your latest bracket is reflective of the seriousness and strength of this case, nor is it reflective of what
transpired with the motions. As such, we are not in a position to respond.

>

> You can of course call me if you wish to discuss this further.

>

> Thanks,

> Keith

>

>

> Keith D. Forman, Esquire | Partner

> Wais, Vogelstein, Forman & Offutt, LLC

> 1829 Reisterstown Road | Suite 425

> Baltimore, Maryland 21208

> Office: (410) 998-3600

> Cell: (410) 591-7967

> kdf@malpracticeteam.com

> Admitted in MD, MN & DC

>

> -----Original Message-----

> From: parrazd@gmail.com <parrazd @gmail.com>

> Sent: Friday, June 14, 2019 10:16 AM

> To: Keith Forman <kdf@malpracticeteam.com>

> Subject: Byrom

>

> Keith,

> | know that you have spoken with Mike. | want him to focus on trial so | am going to take over discussing potential for
resolution. While we are going full steam ahead for trial and have an appellate team in full gear, | am also willing to

1



explore settlement in a reasonable range to avoid dragging folks through trial. To that end, | am offering a settlement

bracket in the range of $1.5 and $2.5. Please let me know your response,
>

> Deb
>

> Sent from my iPhone
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PATIENT SAFETY SERIES

A comprehensive obstetric patient safety program reduces
liability claims and payments

Christian M. Pettker, MD; Stephen F. Thung, MD, MSCI; Heather S. Lipkind, MD; Jessica L. Illuzzi, MD;
Catalin S. Buhimschi, MD; Cheryl A. Raab, RNGC; Joshua A. Copel, MD; Charles J. Lockwood, MD, MHCM;

Edmund F. Funai, MD

he health care safety and quality

movement has multiple goals,
including (1) improvement of quality of
care for individual patients, (2) reduc-
tion in the incidence of and exposure to
adverse events, and (3) control of health
care spending through accountable and
value-based care. Preventable medical
errors and mishaps diminish the ability
to achieve all 3 goals, and thus efforts to
control their occurrence are taking
center-stage in health care improvement
discussions.

Patient safety interventions have
demonstrated remarkable improvements
in quality indicators and reductions in
adverse outcomes. However, less is
known about how such interventions
impact health care costs. Reducing waste
and the spending required to respond to
adverse outcomes is one way to reduce
costs. It is also presumed that improve-
ments in safety culture and the resultant
enhanced collaboration and teamwork
results in staffing efficiencies, such as less
staff turnover and fewer staff vacancies.
Finally, quality improvement efforts may
alleviate some medicolegally-motivated
defensive medicine practices compli-
cating health care.

The contribution of medicolegal
concerns to direct and indirect health
care costs is a subject of debate. However,

Begun in 2003, the Yale-New Haven Hospital comprehensive obstetric safety program
consisted of measures to standardize care, improve teamwork and communication, and
optimize oversight and quality review. Prior publications have demonstrated improve-
ments in adverse outcomes and safety culture associated with this program. In this
analysis, we aimed to assess the impact of this program on liability claims and payments
at a single institution. We reviewed liability claims at a single, tertiary-care, teaching
hospital for two 5-year periods (1998-2002 and 2003-2007), before and after imple-
menting the safety program. Connecticut statute of limitations for professional
malpractice is 36 months from injury. Claims/events were classified by event-year and
payments were adjusted for inflation. We analyzed data for trends as well as differences
between periods before and after implementation. Forty-four claims were filed during the
10-year study period. Annual cases per 1000 deliveries decreased significantly over the
study period (P < .01). Claims (30 vs 14) and payments ($50.7 million vs $2.9 million)
decreased in the 5-years after program inception. Compared with before program
inception, median annual claims dropped from 1.31 to 0.64 (P = .02), and median
annual payments per 1000 deliveries decreased from $1,141,638t0 $63,470 (P < .01).
Even estimating the monetary awards for the 2 remaining open cases using the median
payments for the surrounding 5 years, a reduction in the median monetary amount per
case resulting in payment to the claimant was also statistically significant ($632,262 vs
$216,815, P = .046). In contrast, the Connecticut insurance market experienced a
stable number of claims and markedly increased cost per claim during the same period.
We conclude that an obstetric safety initiative can improve liability claims exposure and
reduce liability payments.

Key words: medical liability, medical malpractice, obstetric adverse outcomes, patient
safely

with obstetrics in a chronic professional
liability insurance crisis, and with lia-
bility insurance and defense consuming
a considerable amount of financial
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resources in obstetrics, demonstrating
an impact on medicolegal outcomes, in
addition to adverse outcomes, is an
important goal in this field. Fewer law-
suits may be a surrogate marker of
improved outcomes, but are probably a
valuable indicator on their own.
Decreasing claims also would reduce the
overhead costs associated with legal de-
fense and should also reduce overall
payments for awards and settlements.
In 2002, Yale-New Haven Hospital
(YNHH) partnered with its liability in-
surance carrier (MCIC Vermont, Inc.,
New York, NY) to introduce a com-
prehensive obstetrics safety initiative
aimed at improving quality of care and
reducing liability costs. We have

OCTOBER 2014 American Journal of Obstetrics & Gynecology 319



EXPERT REVIEWS Patient Safety Series

ajog.org

previously demonstrated reductions in
adverse outcomes and improvements in
safety culture/climate associated with
this program."* More than 3 years after
the maturity of this program, we now
aim to describe the changes in our lia-
bility profile, namely the number of and
payments for obstetric legal cases.

Materials and methods

We incrementally introduced multiple
patient safety interventions from Dec.
2002 to Nov. 2006 at a university-based
obstetrics service at YNHH. The details
of this program have been previously
described.' Briefly, the core elements of
this project included:

(1) Outside Expert Review: we began in
2002 with a review of our obstetric
services by 2 independent consul-
tants. This site visit culminated in
recommendations that focused on
principles of patient safety, evidence
based practice, and consistency with
standards of professional and regu-
latory bodies.
Protocols and Guidelines: protocol
and guideline development began in
2004 with the aim to codify and
standardize existing practices. Over
40 documents were produced dur-
ing the study period.
(3) Obstetric Safety Nurse: an obstetric
safety nurse was hired in 2004 to
facilitate planned interventions and
assist in data collection.” This nurse
was in charge of educational ef-
forts—including team training and
electronic fetal heart rate (FHR)
monitoring certification—and op-
erations relating to patient safety
activities.

Anonymous Event Reporting: we

initiated in July 2004 a computer-

ized and anonymous event report-
ing tool (Peminic Inc, Princeton,

NJ) that allows any member of the

hospital to report an event or con-

dition leading to harm (or potential
harm) to a patient or visitor. Reports
were reviewed and investigated.

(5) Obstetric Hospitalists: resident su-
pervision and leadership of the
inpatient activities was assumed by
our Maternal-Fetal Medicine team

()

(4)

to provide 24-hour, 7-day aweek in-
house coverage, beginning in 2003.

(6) Obstetric Patient Safety Committee:
established in 2004 this multidisci-
plinary committee of physicians,
midwives, nurses, and administra-
tors provides quality assurance and
improvement oversight. In partic-
ular, this group met monthly to re-
view adverse events and address the
needs for protocols and policies.

Safety Attitude Questionnaire: to

assess employee perception of

teamwork and safety, we annually
surveyed our teams with this tool,
adapted from the aviation field."

(8) Team Training: we implemented
Crew resource management semi-
nars, based on those of airline and
defense industries. These 4-hour
classes included videos, lectures,
and role-playing with the goal of
integrating obstetric staffing silos
(physicians, midwives, nurses,
administrators, assistants) and
teaching effective communication.
Completion of the seminar was a
condition for employment and/or
clinical privileges.

(9) Electronic FHR  Certification:
teaching for this included dissemi-
nation and review of NICHD
guidelines, review of tracings, allo-
cation of study guides, and volun-
tary review sessions, culminating in
a standardized, certified examina-
tion. All medical staff and employees
responsible for FHR monitoring
interpretation were obligated to pass
this exam at program inception or
within 1 year of employment.

(7)

Events, claims, and suits related to
obstetric cases at YNHH were collected
prospectively by the liability carrier
(MCIC Vermont, Inc.) for the hospital
and all of its employees and providers,
and classified according to event year.
MCIC Vermont, Inc. covers all care at
YNHH, including professional liability
insurance for all obstetricians and
midwives. For the purposes of this
study, only formal claims and suits filed
against the hospital or a hespital pro-
vider were designated as ‘cases.’ A case
consisted of a claim or suit requesting
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financial compensation of the patient
for alleged harm and resulting in legal
involvement and/or response by the li-
ability carrier.” This includes cases
dropped by the plaintiff or settled with
or without payment before the filing of a
formal lawsuit. Events noted by the legal
or medical liability teams to be at risk
for legal action were not included.

Cases were categorized according to
high, moderate, or low severity, as
described in Table 1, by the liability
carrier using the industry standard Na-
tional Association of Insurance Com-
missioners Index.” Cases were also
categorized according to the nature of
the case/issue (cg, prenatal diagnosis,
fetal monitoring, improper obstetric
management, nonobstetric, and other).

Closed cases were defined as those
resolved by withdrawal, court judgment,
or settlement. Open cases were claims or
suits filed in court but still unresolved
at the time of performing the analysis.
Connecticut state law (CGS § 52-584)
requires that a medical malpractice
lawsuit must be initiated within 2 years
from the date the injury is first sus-
tained or discovered (statute of limita-
tions), or 3 years from the date of the
act or omission causing the injury
(statute of repose).” Thus, a malpractice
claim must be initiated within 3 years of
the act/omission even if the injury is not
discovered until after 3 years have
passed. There is no law extending the
statute of limitations for injured mi-
nors. Thus, obstetric cases up to Dec.
2007 must have been filed before Jan.
2011, ensuring complete accounting
for all possible cases in this study. Study
completion date of Dec. 2007 was
chosen to allow for the statute of repose
as well as a subsequent 18-month
period to allow any open cases to
resolve.

Indemnity payments were identified
by our liability carrier and include all
compensation to claimants of plaintiffs.
Payments do not include costs of inves-
tigating or defending the case or other
allocated loss adjustment expenses. As
events that did not lead to claims or suits
were not included, dollars held in re-
serve for possible future actions were
not included. All monetary values are
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expressed in dollars and adjusted for
inflation to reflect 2007 values, according
to the Consumer Price Index.

There were no concurrent changes in
malpractice law on caps or noneconomic
damages in Connecticut during this
study period. A statute requiring a “cer-
tificate of merit’ from a qualified health
care provider for medical liability cases
was passed in 2005 (CGS § 52-184c and
52-190a). There were no institutional
changes in mediation or adverse event
disclosure policies during the study
period.

Analysis was performed tracking the
number of liability cases per 1000 de-
liveries, per year. Cases were normalized
per 1000 deliveries to control for any
variation in volume across study years
or periods. Comparisons were made for
2 5-year periods (before study inception
[Jan. 1998-Dec. 2002] and after study
inception [Jan. 2003-Dec. 2007]) using
Student’s t test, the median test, Mann-
Whitney U test and X* or Fisher exact
test where appropriate. Poisson regres-
sion was used to analyze annual trends
in numbers of claims per 1000 de-
liveries. In addition, analysis of differ-
ences and trends in annual liability
payments was performed on closed as
well as open and closed (combined)
cases. For combined case payment
analysis, we used the overall median li-
ability payment for the 5 surrounding
years as the estimate for each open
claim, assuming each open case resulted
in payment. Cases that did not result in
payment were not included in payment
analyses. We performed the additional
analysis of combined cases because a
closed claim analysis may bias results in
favor of the second epoch, given that it is
likely to have more open claims. When
claims remained open we performed
worst-case and best-case scenario ana-
lyses when estimating the numbers of
claims settled without payment. Worst-
case scenarios designated open cases as
being settled with payment, whereas
best-case scenarios designated them as
settled without payment. P values < .05
were considered statistically significant.
Analysis was performed using com-
mercially available software (SPSS
version 18.0; SPSS, Inc., Chicago IL).

TABLE 1

Severity classifications with descriptions and examples

emotional

Severity Injury description Example of injury
High Death, permanent major Matemal or neonatal death,
cerebral palsy
Moderate Permanent minor, temporary Erb’s palsy, bowel perforation,
major, temporary minor preventable infection
Low Temporary insignificant, Retained vaginal sponge, scalp

laceration, improper management
without physical harm

Pettker. Obstetric safety program reduces liability claims and payments. Am | Obster Gynecol 2014.

This project was reviewed by the
Chair of the Yale University Human In-
vestigations Committee and was deemed
a quality assurance activity and thus
not required to undergo review by the
Committee.

Results

Our unit averaged approximately 4600
deliveries annually, with no statistically
significant  difference between both
epochs (Table 2). We identified 44 cases
overall during the entire 10 year study
period, with 30 of those associated with
events before initiation of our safety
initiative and 14 after. Twelve (12) cases
resulted in no payment made, with 7 of
these in the 5 years before our patient
safety project and 5 cases after the initi-
ation of our intervention (Table 3).
There were 2 open claims remaining at
the time of this report, both being in the
second 5-year epoch.

Annual cases per 1000 deliveries
decreased significantly over the study
period (Poisson regression, P < .0L;
Figure 1). Compared with the rates
before initiation of our program, median
annual rates of cases per 1000 deliveries
were significantly lower after study
inception (1.31 before vs 0.64 after, P =
102; Table 2 and Figure 1). Distribution of
cases by severity and distribution of cases
by type, however, did not significantly
change after inception of our patient
safety program (Table 2). The number of
cases resolved without payment did not
significantly change, both in the closed
case analysis (n = 7 [23%] vs n = 5
(42%]; P = .27) and in worst-case and
best-case scenarios in the combined
case analysis (worst-case: n =7 [23%] vs

n =5 [35%]; P = .48; best-case n = 7
[23%)] vs n = 7 [50%]; P =.19).

Closed-case analysis revealed that
payments were drastically reduced after
the patient safety effort, from $50.7
million to $2.2 million {Table 2). Median
annual payments, per 1000 deliveries,
were significantly lower in the second
time period as well ($1,141,638 vs
$63,470; P < .01); this statistically sig-
nificant result held true when perform-
ing the combined (open and closed) case
analysis as well (Table 2). However,
annual trends towards reduced pay-
ments, both in the closed case and
combined case analyses, were not sta-
tistically significant. Figure 2 representsa
graphic depiction of the yearly trend for
the combined case analysis; the closed
case analysis does not appear different.

To determine whether the patient
safety program had any impact on pay-
ments to claimants, we analyzed how
payments differed across both time pe-
riods. The median monetary amount per
case resulting in payment to the claim-
ant was statistically significantly different
in the combined case analysis ($632,262
vs $216,815; P =.046) and in the closed
case analysis ($632,262 vs 81,714; P =
.03). Furthermore, there was much less
variability in payments, as reflected in a
narrowing of the interquartile ranges
after initiating our safety program
(interquartile range before $2,996,068,
vs after $270,361 [combined cases] and
$267,280 [closed cases]).

Comment

This analysis demonstrates a strong
association between introduction of a
comprehensive obstetric patient safety
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TABLE 2
Comparison of outcomes before and after program inception
Variable 1998-2002 2003-2007 Pvalue
Deliveries; n 23,499 23,372 —
Annual deliveries; mean (+SD) 4699 (+ 159) 4674 (+ 58) 70%
Liability cases
Total cases; n 30 14 —
Total cases per 1000 1.28 0.60 —
deliveries; n
Annual cases; median (range) 6 (4—7) 3(1-5) .02"
Annual cases per 1000 deliveries: median (range) 1.31 (0.88-1.45) 0.64 {0.22-1.06) 02°
Closed case analysis
Total payments $50,721,033 $2,239,173 —
Annual payments; median (range) $632,262 (2293—15,421,842) $81,714 (13,505—1 ,579,496) .03°
Total payments per 1000 deliveries $2,158,434 $95,806 —
Annual payments per 1000 $1,141,638 (264,352—4,536,653) $63,470 {0—335,349) < .01
deliveries; median (range)
Combined (open + closed) case
analysis (estimated)
Total payments $50,721,033 $2,878,937 —
Annual payments; median (range) $632,262 (2293—15,421,842) $216,815 (13,505—1 ,579,496) .046°
Total payments per 1000 deliveries $2,158,434 $123,179 —
Annual payments per 1000 $1,141,638 (264,352—4,536,653) $63,925 (13,353—403,264) 08"
deliveries; median (range)
# Student's £test; ® Mann-Whitney U test: © Median test,
Pettker. Obstetric safety program reduces liability claims and payments. Am | Obstet Gynecol 2014.
N

initiative and a dramatic reduction in
liability claims and liability payments.
We have estimated a 95% reduction in
direct liability payments and a savings of
$48.5 million over a 5-year period. We
also see a consistent pattern of statisti-
cally significant trends in reduced pay-
ments and in the variability of these
payments. Furthermore, during this
patient safety intervention there was a
33% reduction in liability claims and
lawsuits compared with the 5 years
prior. The mean number of annual cases
consistently dropped over the 10-year
period. We were unable to see differ-
ences in the distribution in the quality
(severity and types) of the cases, which
may be due to small sample sizes,
though there were absolute decreases in
each category.

There are several limitations to this
study. It is important to note that our 2
remaining open claims are in the second
study period, and this may bias the re-
sults toward showing a difference be-
tween the 2 study periods when there is
not one in reality (8-error). Increasing
time from injury to case closure (the ‘age
of the clainr’) is also typically associated
with a larger final payment. However,
there is not an association of age of claim
and whether any payment at all is made.
In Connecticut, approximately 50% of
malpractice claims result in payment
and there is no association with the age
of the claim.® As a result, nonpayment
for either claim still open in our study
would strengthen our results. We believe
that our estimate for this report is fair,
and that the timely reporting of these

322 American Journal of Obstetrics & Gynecology OCTOBER 2014

results (ie, not waiting until all cases
have been finalized, which on average
in Connecticut is 5 years after the date
of injury) is important for the obstet-
rics, medicolegal, and patient safety
communities.®

Our study is also limited by an
inability to directly compare with a
control group. In our case, we chose the
time period before our safety initiative
as a comparison. Our institution overall
did not experience a statistically signif-
icant reduction in claims in nonob-
stetric fields (eg, surgery, emergency
department, medicine, etc), when com.-
paring the same 2 epochs (P = .16),
suggesting that this was a change specific
to our program rather than a general-
ized institutional phenomenon. Con-
trols outside of our institution would be
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difficult to find and/are problematic.
First, there is the issue of reporting; in-
stitutions are generally very guarded
with respect to reporting their liability
experiences to outside entities. To put
our report into context, however, the
Connecticut State Insurance Commis-
sioner has reported that from 2005-2009
the values of claims either awarded or
settled actually increased." Moreover,
Connecticut juries awarded 2 record
judgments of $38.5 million and $58.6
million for obstetrics cases in the time
after implementing our program.” In
terms of claim numbers, closed claim
data from the Connecticut State Insur-
ance Commissioner has reported that
the total number of medical liability
claims in Connecticut closing in 2010
(693) was only negligibly different from
those closing in 2006 (714); more
discrete data such as those focused on
obstetric claims or those sorted by event
year are not available." Though not
definitive proof, these data suggest that
the certificate of merit statute passed
in our state had little effect on num-
bers of claims submitted by plaintiffs.
Comparisons to institutions outside of
Connecticut are also limited, as other
states will have different malpractice
environments and few have statutes with
such short conditions of repose. How-
ever, national rates of claims, as well as
the severity of claims, have been re-
ported as increasing, with obstetrics
playing a key hospital risk area in this
riSE. 10,11

A major strength of this paper lies in
its analysis by event year, rather than
policy year. Although neither method
allows for strict conclusions to be made
about causation, analyzing by event year
allows us to make stronger temporal
associations. Policy year analysis would
not necessarily reflect adverse events
from a particular time period, as it is a
measure of claims filed in a particular
year without regard to when they actu-
ally occurred. This is further enhanced
by Connecticut’s short statute of limi-
tations, which makes an analysis 3 years
after the final claim year possible. Thus,
we are able to analyze a nearly com-
pleted dataset of actual claims and pay-
ments, rather than an experience based

f ™
TABLE 3
Liability case characteristics
Cases 1998-2002 2003-2007 Pvalue
Total cases 30 14 —
Cases without payment 7 (23%) 5 {42%)° 27
Case severity
High 16 (53%) 8 (57%) .97
Moderate 9 (30%) 4 (28%)
Low 5(17%) 2 (14%)
Case type
Improper management 13 (43%) 7 (50%) 91
Fetal heart rate monitoring 5 (17%) 2 (14%)
Failure to diagnose 3 (10%) 2 (14%)
Other 9 (30%) 3 (21%)
Al values reported as: n (%). All comparisons made using Fisher exact test.
2 |ndicates that 2 additional cases remain open.
Petther. Obstetric safety program reduces liability claims and payments. Amt ] Obstet Gynecol 2014.
\, v,

on reserves, - sentinel events, or claims Prior reports have demonstrated this
during periods with open statutes of program’s impact on reduced adverse
limitations." " outcomes and improved patient safety

FIGURE 1 :
Annual cases per 1000 deliveries, classified by event year

= p=0.02

Cases per 1000 Deliveries

|| v I

2004 2005 2006 2007

1998 1999 2000 2001 2002 2003

Year
===m= Median annual cases 1998-2002

= === Meadian annual cases 2003-2007
Comparison of the two 5-year epochs demanstraies a statistically significant reduction in liahility
cases (P = .02, Mann-Whitney U test). Trend in reduction of annual cases per 1000 deliveries
(shaded line) is also significant (P = .01, Poisson regressian).
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FIGURE 2

Annual liability payments per 1000 deliveries
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Pettker. Obstetric safety program reduces liability claims and payments. Am J Obstet Gynecol 2014.

culture."” The results from this analysis
document a third benefit of initiating a
comprehensive obstetric patient safety
effort: possible cost savings. Although
the primary motivations driving patient
safety efforts are improving quality of
care and eliminating harm, these data
are also important for demonstrating
further downstream impacts patient
safety projects can have. The reduction
in claims and payments, strictly within
the context of liability concerns, saves
direct legal costs, minimizes time de-
voted to investigation and defense, and
minimizes the emotional and social costs
on health care providers involved in
these cases. This is particularly relevant
in obstetrics, as the medical liability
crisis has hit obstetrics particularly hard.
The 2009 American College of Obste-
tricians and Gynecologists “Survey on
Professional Liability” reported that
90.5% of respondents indicated they
experienced at least 1 liability claim
during their careers, with an average of
2.69 claims per physician.'”

The significance of these results
outside of the narrow medicolegal
context should not be underestimated.

A reduction in liability claims is likely
a hallmark of an environment with
improved quality. In fact, coupling these
results with our prior report demon-
strating reduced adverse outcomes
suggest a direct association, as others
have reported.” Initial resistance to such
programs is common, if not ubiquitous,
particularly from the viewpoint that
system changes seemingly act counter
to individual decision-making or skill.
Others have proven the value of for-
malizing standardization in nonaca-
demic settings'*'"; the findings at our
site—which combines a resident ser-
vice, midwifery practices, community
physician practices, and a university-
based maternal-fetal medicine group—
can have impact in a diverse academic
institution.

Furthermore, given the striking re-
ductions in liability payments seen one
cannot ignore the economic relevance
of this report, particularly in today’s
health care environment of accountable
and value-based care. Savings in legal
costs beyond direct payments to plain-
tiffs are likely. Legal defense costs in
Connecticut average from $58,000 to
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$70,000 per claim, including for claims
that result in no payments to claimants.’
A study involving a random sample of
1452 closed malpractice claims from 5
insurance carriers estimates that the
administrative costs of litigating claims
increases the cost of these claims by an
additional 54% of the compensation
paid to plaintiffs.'” It is difficult to say
that projects like this will have an
impact on overall health care spending,
however. Some experts estimate that
legal fees, payments, and insurance
premiums contribute to only 0.5% of
US health care costs'”; however, the
contribution may be as much as 10%
when taking into account broader phe-
nomena related to the liability atmo-
sphere, such as defensive medicine
practices.'” Our study does not address
the cost or efficiency of the services that
were rendered over the study period.
Although we did not specifically
encourage any defensive practices dur-
ing the study period, we did note that
our cesarean delivery rate increased over
time, in step with national trends.' We
have no information as to whether this
increase affected the risk of adverse
outcomes, but we are sure that it did
increase costs to patients and their in-
surers. Furthermore, few of these efforts
can be provided at no cost, although the
simplicity of many tools (such as
checKlists) challenges any arguments
against them. Whether patient safety
projects provide a net cost benefit is
difficult to calculate and not known at
this time. Initial costs of our program,
supported by our liability carrier, are
estimated at $210,000, with ongoing
yearly costs of $150,000, giving a 5-year
estimate of $810,000. Thus, we may es-
timate a substantial return on invest-
ment from the view of our medical
liability carrier, on the order of 58:1.
Certainly, our effort is not the only
approach to quality and safety with
possible impacts on the medical liability
climate in obstetrics. For instance en-
hanced communication skills may im-
prove provider-patient relations after an
adverse event or medical error. In fact,
formal implementation of a disclosure
program that also offers compensation
for medical errors has shown a decrease
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in claims.”” Others have demonstrated
that most payments for obstetric
malpractice cases are a result of sub-
standard care resulting in preventable
injury, adding that over 50% of litigation
costs could be avoided with practices
such as 24-hour obstetric coverage,
adherence to medication protocols, and
improved documentation, particularly
in cases of shoulder dystocia.'” Unfor-
tunately, we are unable to conclude
which of the core elements of our patient
safety project had the most impact in
achieving the results reported here.
Although improving the medical lia-
bility climate has generated much dis-
cussion, little clinically based work has
actually impacted this serious problem.
President Obama and the Department of
Health and Human Services made pa-
tient safety projects an important part
of health care reform, explicitly con-
necting them to improving the medical
liability environment.”' A first step to-
ward this end is for the medical pro-
fession to put effective interventions in
place that reduce events that result in
liability. We believe this report is an
important advance toward this end and
is particularly important because it
impacts the point of care, rather than
the political or statutory structures of
the medical liability machine, However,
whereas we have been able to demon-
strate that patient safety efforts can
have a significantly positive effect on
liability exposure, we do not believe
that it can happen without a broad
effort to improve the general liability
environment. We believe a patient
safety program can be even more suc-
cessful in regions that have embraced
meaningful tort reform, when the
threat of suit is less likely to be a prin-
ciple driver of the desire to reduce harm
to patients. i
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Testimony of Michele Stevener, mother of a child with a birth injury
Fairfax, Virginia
Before the Senate Finance Committee:

Senate Bill 879
Position: Opposed

Madam Chair Kelley and members of the Senate Finance Committee, my name is Michele Stevener and |
am a mother opposed to Senate Bill 879. | very much appreciate the opportunity to share why I am
opposed to this bill, as a mother of a daughter with a birth-related brain injury. | have direct experience
with a state birth injury fund, the Virginia Birth-Related Neurological Injury Compensation Program, and
here is our story.

My daughter, Caroline, was born on Christmas Day in 1998. Both of us almost died that night. | was
thrilled to be expecting a daughter and dreamed about so many adventures we would have one day. |
had a healthy pregnancy and | delivered her full term, just ten days before my due date. | didn’t know at
the time that you shouldn’t have a child on a holiday. The physician checked on me early in the day, saw
that | was fully dilated, then disappeared until just before | delivered — but the damage was already
done. The nurse, who had only been in labor and delivery for two months, was not monitoring my
daughter nor me close enough. She just didn’t know enough about fetal monitoring. When my baby
arrived, she was a dark blue color and had no tone. She was virtually dead and had to be intubated. |
remember asking why she wasn’t crying. They did what they could, but Caroline was left with severe and
permanent brain damage. Our lives were forever changed.

The fetal monitoring strip from my daughter’s delivery was only provided by the hospital after required
by a subpoena. It was clear that my daughter went into distress shortly after 5 pm and remained in
distress until her delivery at 5:50. No one did anything to help her. She experienced a lack of oxygen
during birth, and would have been born healthy if not for the lack of medical care during a dangerous
labor and delivery. The theory is that | had a terminal placental abruption — which explained Caroline’s
lack of oxygen, my blood in her lungs, and my near fatal hemorrhage. From that day on, | had to focus
on keeping my daughter alive.

We weren’t aware of the extent of Caroline’s brain injury until July 1999. It was a full year from her birth
that | actually heard about a birth injury fund in Virginia. | didn’t realize that, in the Commonwealth of
Virginia, if there is a birth-related neurological injury so severe that the baby meets the statute’s
eligibility, it must be treated as a bureaucratic inconvenience due to a law passed ten years before
Caroline was born. Virginia calls it a no-fault program, and it’s supposed to pay for medical care and
other expenses for the children who are admitted to the program.

But the fund doesn’t work as intended. They made it very difficult for me to get the best care for my
daughter.

They reneged on critical benefits that were in place as of my daughter’s birth, but denied because of a
perceived lack of funding after they forgave assessments for years from the physicians and hospital. The
fund only protects hospitals, and by my daughter qualifying to be in the fund, | was not allowed to seek



litigation on Caroline’s or my behalf. My separate right of action was also abrogated in favor of this
exclusive remedy.

Interpretation of the covered benefits is subject to a conflicted board of directors, represented by the
interests who pay into the fund. For example, if | were to take Caroline to an out-of-network physician, |
would have to seek approval first or the program would not pay for the difference in in-network costs.

When my daughter needed care that the fund said was outside of its limited coverage, | would have to
appeal the decision, and this usually went on for months. But the fund was managed by a board of
directors that would only meet once a month, sometimes canceling their meetings for a month,
meaning board decisions for Caroline’s care threatened our ability to keep her healthy. And, then when |
lost to the board of directors, | had to face the Attorney General’s office.....alone.

Then, there is the issue that the fund wants to pay for 2019 expenses with 1987 dollars. The Virginia
program only covers expenses at the rate that was originally decided when it passed into law in 1987.
Therefore, when | needed to pay for insurance for a van to take my daughter to doctor appointments, |
had to pay almost half of it out-of-pocket. My complaints fell on deaf ears. And, even though the state
requires backup cameras in vehicles such as her van, since it wasn’t in the approved expenses list within
the fund, my family had to pay for this safety feature.

My daughter’s life was complicated, but | never expected that | wouldn’t be able to provide her with the
best care possible due to a bureaucratic, self-serving fund that was supposed to help children like her. It
added injury to a catastrophic injury. The program has one clear goal: protect the hospital’s and
doctor’s money, at the expense of these children.

Senate bill 879 in Maryland would take away the rights of parents just like me and hide hospitals and
physicians from being held accountable. | am told by many experts that most, if not all, of these
catastrophic injuries are avoidable based on the warning signs during labor or delivery. If hospitals — the
very institutions we trust to keep our children healthy — continue to put profit over lives and bills like
this one pass, more families will face a heartless system like | did. Hospitals should be focused on fixing
their problems, not removing themselves from being at fault and forcing others to pay for the harm
inflicted during their oversight in giving quality medical care.

Tragically, my Caroline passed away last October. She aspirated on her formula, went into septic shock
and died in my arms a couple of days later. Another expense that is approved with 1980’s prices is the
funeral costs. We’ll have the funeral later, once | can afford the costs myself for a proper send off for my
daughter.

Advacating for my daughter involved a fight against the program, its board of directors, the attorney
general’s office and the medical lobby. While Caroline battled for life, I was battling with people who
didn’t know a thing about her needs. It pains me to think more families would experience this if this bill
in Maryland turns into law.

I recommend that members of the committee oppose the bill. Caroline was among Virginia’s youngest
and most defenseless victims, and was among Virginia’s most disabled citizens. Do not throw out a
child’s constitutional rights to a jury trial, due process or equal protection, just to mention a few, in
favor of such a program. Do not make the same mistake as your neighboring state.



Reducing Malpractice Injuries And Deaths Should Be Highest Priority

By Robert E. Oshel, Ph.D

The real problem with medical malpractice in Maryland is with the amount of malpractice itself, not with
too much money being paid out in damages to the most harmed victims. A birth-injury fund or other
changes making it more difficult for victims to hold physicians and health care providers accountable
won't reduce malpractice. The Maryland legislature should take action to reduce medical malpractice
itself, not the amount of compensation paid to victims.

Following retirement from my position as Associate Director for Research and Disputes for the Division
of the Practitioner Data Bank at the U.S. Department of Health and Human Services, | have often
worked with Public Use Data File version of National Practitioner Data Bank (NPDB), the federal
database that receives information about all malpractice payments for physicians and other
practitioners. The NPDB also maintains records on all disciplinary actions taken by the state licensing
boards for physicians and other providers, as well as records of disciplinary actions taken by hospitals
and other facilities against practitioners. Before | retired, | designed the Public Use Data File for
research use. It contains information from all NPDB reports but does not identify the reported
practitioners.

In Maryland, my analysis of the Public Use Data File shows that over a 20-year period, only 1.68 percent
of the state’s physicians were responsible for half of all the money paid out for medical malpractice.
Most of these physicians had multiple malpractice payments. If action were taken to restrict or retrain
this very small proportion of Maryland physicians, Maryland malpractice payments could be
substantially reduced, perhaps even cut in half.

Yet, action was rarely taken against this 1.68 percent of Maryland physicians causing half of the
problem. Only 12 percent of them had ever had any reportable action -- not even a slap on the wrist
reprimand -- taken against their license by the Maryland Board of Physicians. Only about 4 percent of
them had ever had any reportable action taken against their clinical privileges by a Maryland hospital or
other health care facility.

Obviously, something is wrong when only about 1/8 of the few physicians with the very worst
malpractice records, responsible for half of malpractice dollars paid out, have had any action taken
against their licenses and when only about 1/25 of them have had any reportable action taken against
their clinical privileges.

There has been much debate recently over the specific issues related to medical malpractice in
obstetrics and injuries to infants at birth leading to the proposal to create a birth-injury fund, this year
called the Maryland Infant Lifetime Care Trust. While hospitals and physicians claim there is a crisis,
over the 10-year period from 2010 through 2019 there were 119 obstetrics-related Maryland
malpractice payments for physicians (including settlements and judgments). 103 physicians were
responsible for these payments; 89 physicians had only one obstetrics-related payment; 12 had two
obstetrics payments; and one physician was responsible for three obstetrics-related payments. The
number of obstetrics judgment payments is so small, it would be impossible to say there is any trend
either in numbers or payment amounts.



In fact, there were no obstetrics judgments against physicians resulting in payments in 2011, 2013,
2017, 2018, or 2019. There may have been obstetrics judgements rendered against physicians in those
years, but they did not result in the judgment-ordered payment and presumably were negotiated down
in subsequent settlement discussions or are still being negotiated or appealed with no payment yet
made as of the last data of 2019.

It is also possible that there were judgments or settlements against hospitals which did not name
physicians or other licensed practitioners and therefore were not reported. This should be rare since
hospitals are required to report to the NPDB if a practitioner had any responsibility for the malpractice.
It is unethical and potentially illegal for hospitals to require a plaintiff to remove named individuals from
a suit, thereby protecting them from being reported, in order to negotiate a settlement.

The number of physician malpractice payments each year in Maryland varies, but has tended downward
since 2010 and the fewest number of payments were reported in 2018 and 2019. It is also worth noting
that 2018 and 2019 were also the years with the lowest total payments, with total payments of between
$60,000,000 and $70,000,000. All the years except 2014 had totals under $100,000,000.

Based on my analysis of the data, | see no evidence of a medical malpractice “crisis” in Maryland for
obstetrics or otherwise, as has been claimed. If recent data is indicative, there have been a downward
trend in malpractice payments and lower total cost of payments in recent years.

If hospitals and others want to reduce malpractice payments, it would seem that a much more effective
strategy would be to ensure the Maryland Board of Physicians has all the resources and legal authority it
needs and to require the Board to take action when confronted with physicians who repeatedly have
malpractice claims brought against them, especially if payments result. Maryland hospitals should also
strongly be encouraged to ensure that peer reviewers take needed actions.

Malpractice isn’t a chance or random event. Most physicians never have a malpractice payment.
Having even one payment is unusual. The majority of Maryland physicians with obstetrics-related
malpractice payments over the last 10 years had at least 2 malpractice payments, including non-
obstetrics payments. One had as many as nine payments, most of which were non-obstetrics-related —
but no actions against his license or clinical privileges. Only eight physicians in Maryland have worse
malpractice records, yet no action has been taken against his license or clinical privileges. The licensing
board and peer reviewers need to take action to protect the public from physicians with extremely bad
malpractice records.

There are two ways to reduce malpractice payments — reduce malpractice injuries and deaths or cut
compensation payments when people are injured or killed. The former is obviously the better solution.
Policymakers should act to reduce malpractice-related injury and death rather than simply to cut
compensation to injured patients. Reducing injury and death is a lot more important than saving money
for malpractice insurance companies and their premium paying physicians and hospitals at the expense
of not fully compensating injured victims for their injury.

Robert Oshel, Ph.D, retired as the Associate Director for Research and Disputes for the Division of the
Practitioner Data Bank at the U.S. Department of Health and Human Services in 2008. While at HHS he
designed the NPDB’s Public Use Data File for research use. He can be reached at
robert.oshel@gmail.com.
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EXECUTIVE SUMMARY

e Because the Fund only applies to cases where liability and damages
have already been proven, it has nothing to do with eliminating
“frivolous” or unmeritorious claims.

e The Fund fails to provide for the care that has been proven in court to
be required by birth injured children, and creates a bureaucratic
quagmire for parents to try to get necessary care and services.

e The New York Fund has current unfunded liabilities of almost one
billion dollars, and more than two billion dollars over the next eight
years, with unfunded liabilities increasing by more than two hundred
million dollars per year for the next ten years after that.

e There are serious constitutional and other questions of law about the
legality of the Fund.

INTRODUCTION

My name is Michael Kessler and [ am an attorney in New York State. It is my
understanding that you are considering legislation modeled after the New York Medical
Indemnity Fund (hereinafter the “Fund”) created in 2011. The Fund legislation prohibits
children who were injured by proven malpractice to recover costs of their care that was
also proven and established in court, so that they and their families can make their own
critical health care decisions under the guidance of their own physicians.

I am familiar with the proposed legislation before your committee and this
legislative body. Ihave represented a number of the families of birth injured children in
the New York Medical Indemnity Fund. In addition, because I have written extensively
about the Fund,! dozens of families with children in the Fund have reached out to me for
assistance in getting care that they require and were promised. Universally they describe
the devastating impact that the New York Fund has had on the care provided to their
children, and the quality of their lives. As someone who has significant knowledge of the
New York Fund, its legal infirmities, how it works in practice, its extraordinarily high

I Some of my writings on the New York Medical Indemnity Fund are attached to this
submission. It is respectfully hoped that you will consider these materials in deciding whether to enact the
very unfair, harmful, and costly proposal before you.



cost, and, most importantly, its harmful impact on the care that the children in the Fund

actually receive, I have been asked to share that information with you as you consider this
bill.

[ am not a member of the Maryland Bar and have no cases pending in this state.
However, when I learned that Maryland was considering legislation based on the New
York Medical Indemnity Fund [Birth Injury Fund], I felt compelled to travel to Annapolis
on my own time and at my own expense in order to help legislators better understand
how harmful this legislative scheme has been to the families of catastrophically injured
children in New York. I hope that you will not choose to follow the same tragic path
taken in New York.

l'understand that my time to speak to you is quite limited, so I have prepared
these more complete written comments to supplement and give greater context to my
testimony. I respectfully hope that you will make them part of the legislative record and
consider these thoughts as you decide whether to follow the disastrous humanitarian and
fiscal path that was undertaken in New York.

I know that others will speak to issues unique to Maryland, so T will limit my
written comments to four key observations about the New York Fund, since our
experience there serves as a warning about what will occur in Maryland should the
proposed Legislation be enacted: (1) What does the Fund do, and how does it differ from
other compensation schemes?; (2) What is the impact of the Fund on the rationing of care
to these seriously disabled children?; (3) What effect the enormous insolvency of the
Fund will have on those dependent on it for care, as well as on the taxpayers of New
York?; and (4): What other fundamental legal issues are raised by the creation of the
Fund?

1. What Does the Fund Do and How Does it Differ from Other
Compensation Schemes?

It is critical to understand what the New York Fund model does, and how it
changes the right to choose and pay for the extensive care that these catastrophically
injured children need. It is equally important to understand what the Fund does not even
purport to do.

There should be no misunderstanding: The Fund has absolutely nothing to do with
practice weeding out "frivolous” or unmeritorious lawsuits. To the contrary, it only
applies to those cases where the aggrieved family has already proven malpractice, the
severity of the injury, and the need and cost of future care.” What the Fund does,
however, is take those proven needs, and, at best, arbitrarily reduce the ability of families
to choose and pay for care for these children. At its worst, it denies them much, if not all
of the extensive care that they so critically need.

Under the Fund, the family of a catastrophically injured child has to hire a lawyer
and go through all the steps, expense, and years of delay, to prove the malpractice that

? Tt also applies to settlements, which by definition are only in situations where the health care
providers agree to settle because they are concerned that they will be found negligent and will be ordered
by a Court to pay even more after a trial,



caused their child’s injury, and, among other things the nature and cost of their
catastrophically injured child’s future care needs. These include medical services and,
more importantly, the cost of nursing or care aides when the child’s parents or caregivers
are unable to take care of the child, therapists, and special equipment.

After hearing all of the facts from both sides, the Court makes a determination,
based on the evidence, as to the types and costs of care required, and how long it will be
needed. Even then, this finding, based on evidence from expertphysicians and
rehabilitationspecialists, is subject to reduction on appeal.

The system prior to the Fund, though perhaps not without flaws, was pretty fair in
determining the nature and cost of the future care. It assured that the care necessary to
maximize thebrain injured child’s quality of life was available, would be paid for, and, as
described, there were, and are, numerous safeguards in place to protect the negligent
doctor or hospital from “overpaying.”

Under the Fund, however, the child's family still has to go through all of the steps
described above. Butnow, instead of requiring the wrongdoer who caused the harm (orits
insurance carrier) to pay the actual cost of providing care, the obligation to pay for future
care is transferred to the Fund, and the proven wrongdoer’s insurance carrier pays nothing
for these expensive care costs.

Ifall that would occur when the law in New York changed, was to transfer the cost
of needed future care to the Fund, there might have beenno harm done to the child. But
that's not what actually happened. Even though the cost of care and the need for it has
already been established in Court, now the child and his family have to apply (beg) the
Fund o pay for the care that has already been determined by a physician to be medically
necessary, vetted and determined by the Court to be essential. As a result, a bureaucrat,
who is not medically trained, without access to the expert testimony, and without the
safeguards inherent in the fact-finding role of the Court, will now decide anew whether
the previously determined essential care will be provided.

If the needed care is not approved by the Fund, the family has to go through
another round of administrative hearings, in the hope of getting the care that they need
and which the Court already said was appropriate! If the family’s request for care is still
denied, the family will be required to embark on yet another trip to Court to get what they
have already previously established that their child needs.? There are, therefore, only two
possibilities: (1) the child and his family gets exactly the same care as they would if the
judgment was paid as required (in which case there is no cost saving to anyone -- plus the
extra cost of administering the Fund); or (2) the child’s care will be rationed and reduced
by the Fund, which is exactly what is occurring in New York.

The Fund has taken health care decisions and the means to pay for them out ofthe
hands of Courts, families, and their doctors -- even after they were proven and accepted
by a Court -- and then places these critical life-altering decisions at the whim of a Fund
bureaucrat who, because there are inadequate resources available to pay anticipated

3 See e.g. Matter of Anson v. Zucker, 162 A.D.3d 1179 (3d Dept. 2018) as an example of what
families in New York must go through to get the care they need. This issue is discussed in more detail
below.



claims, has every motivation to deny or reduce payments and services. Sadly, it is
inevitable that children will suffer and even diebecause ofthislegislation.*

It should be noted that, unlike Maryland, New York State has no cap on non-
cconomic damages. As a result, New York families are often compelled to use the
money they have received for non-economic damages to pay for the care that their
catastrophically injured child needs which should be paid by the Fund. This occurs
because the Fund is unwilling to pay for the needed care that has already been proven in
Court. Given the existence of the non-economic damage cap in Maryland, there will be
insufficient funds to do even this, and the child will inevitably not receive the care
required.

2. How Does the Fund Ration Care and Treat These
Catastrophically Injured Children and their Families.

Because, as discussed in detail below, it is financially impossible to create
adequate reserves to pay the benefits required (and actually judicially determined), there
is no alternative but to deprive children of the care, services and equipment that they were
found to require. 3

Many, if not most of the children who sustained hypoxic brain injury at birth are
severely neurologically impaired. Often, they are quadriplegic and require lifetime round-
the-clock care, many times by highly skilled health professionals. Even with lesser
impairments they usually require significant medical interventions and monitoring,
physical, occupational, speech, aquatic, and other therapies, medications, specialized
equipment, home modifications to accommodate wheel chairs, handicapped accessible
vans, specialized transportation, and electronic equipment to communicate, among other
things. The cost of caring for these severely impaired children routinely exceeds several
hundred thousand dollars a year, and can be more than one million dollars per year.

4 Seee.g. Charlene Harrington et al., “Nursing Staff Levels and Medicaid Reimbursement Rates
in Nursing Facilities, 42 HEALTH SERVICES RES. 1105, 1106-07 (2007). See Joanna Bisgaier & Karin
V. Rhodes, Auditing Access to Specialty Care for Children with Public Insurance, 364 NEW ENG. J.
MED. 2324, 2325, 2328 (2011) (describing a study which measures the impact of Medicaid coverage on
the availability of medical specialty care). Danny Hakim & Russ Buettner, In State Care, 1,200 Deaths and
Few Answers, N.Y. TIMES, Nov. 5,2011, at A1, available at
http://www.nvtimes.com/2011/1 1f’06;‘nyregion/at-statehomes-simuie«tasks-and-fatal—results.html
(describing a case of an individual drowning, because of an allegedly low staffing level due to inadequate
funding).

> Indeed, if adequate reserves for the projected care cost liabilities were provided, there would be
no savings at all.

% Already, in its short existence, the New York Fund has almost 50 enrollees who have been paid
more than one million dollars in costs each. There are a number of enrollees whose annual cost is well into
the hundreds of thousands of dollars, and, after a lengthy legal battle, one recipient is costing more than one
million dollars per year. Since these costs are largely for required nursing care, the Fund’s actuaries project
that these costs will continue and increase in the future. As a result, as discussed below, the New York
Fund will have more than two million dollars in unfunded liabilities over the next eight years. Report to
the New York New York Department of Financial Services, New York State Medical Indemnity Fund, 2"
Quarter 2019 Actuarial Analysis, Pinnacle Actuarial Resources, August 2019, Excerpts of the report are
attached, and the report can be found at:

(https://www.dfs.ny.gov/system/files/ documents/2019/09/mif 2nd qtr 2019 report.pdf).




However, despite their proven care needs, many of the New York Fund’s children receive
no benefits whatsoever.”

[ have dealt with a number of families who have been forced by law into the Fund
instead of being able to collect their lawfully determined damages from the insurance
carrier of the person who caused the harm. Without exception, and without prompting,
every one of these parents uses the same word to describe their experience in trying to get
the necessary services from the Fund: “It’s a nightmare!”

One mother, whose experience is described below, told me that she devoted
approximately 20 hours every week just battling with the Fund for services, and, although
she eventually got some of what was needed, she had to use the portion of the child’s
own recovery for “pain and suffering” to pay for the medical services for which the Fund
refused to pay. As noted above, this will not be an option for Maryland families given
their statutorily limited recovery for “pain and suffering” damage.

The following is part of what this same mother wrote to the Ways and Means
Committee Chair of the New York State Assembly last year. She understood firsthand
how poorly the Fund had been treating her son and the families of other children forced
into it. She was trying to do something about it. Make no mistake, if you choose to pass
this ill-conceived and poorly thought out legislation in Maryland, you will hear from
families who are denied needed care that they already won in Court and which they
desperately need.

“MIF [New York Medical Indemnity Fund] families have to constantly
fight for every single item. Currently without an advocate, we juggle 24-
hour caregiving with appeals and endless phone calls to claims. One
Hundred percent (100%) of the time hiring a lawyer would cost more than
the item we are fighting for.

On June 14, 2017, the NYS Senate Health Committee held a Round Table
for parents, attorneys and providers. [ testified that fighting the MIF
became a part time job. I am unusual MIF parent as I practiced law for a
short time and know how to interpret government regulations. Even with
my background, I struggled. Towards the end our construction appeal |
had to hire a lawyer. I acted pro se for three years...How many other
parents are also struggling, taking their children to the hospital, working
full time, and spending any energy they have left fighting the MIF.

The MIF: A History of Abuse of Power
In the spring of 2016 during my request for environmental modification,

the MIF ordered the independent evaluator, Accessible Options to
recommend nothing. I got a call from the evaluator crying, as she did not

7 Indeed, the Fund’s actuaries highlight this point. However, recall that these were all children
who were determined by a Court to have significant future care needs. The fact that many of these children
are getting no services at all from the Fund, further underscores the hurdles that the New York Fund
imposes on obtaining services.



know what to do. T immediately filed a complaint with the Inspector
General against the MIF administrator as this action was inappropriate.

~..[T]he administrative judge awarded us 60% of our requested
construction items. However, MIF refused to act and | was advised the
only way to enforce the order was to file an Article 78 proceeding. It was
at this point that the cost of the litigation in the NYS Supreme Court
system would cost more than the construction.. .

One of the benefits the MIF was looking to get rid of in the proposed
regulations was recreational and therapeutic assistive technolo gy. Since
their attempt to amend the regulations failed, their current practice is to
just outright deny items with no reasonable explanation....

Since Luke was enrolled in the MIF in 2014, Thad to fight for glasses, a
handicapped rental van, dental bills, OTC laxatives, a wheelchair ramp,
environmental modifications and most recently assistive technology.”
(Emphasis in original letter from Heidi Skau attached)

This is just one of dozens of similar experiences of families in the Fund. Many of
them are forced to just give up and try to pay for services themselves. If they can’t afford
it, which is usually the case, the child must go without necessary services. As Ms. Skau
notes in her letter, fighting with the Fund to get required care is an ongoing and time-
consuming struggle, and “[o]ne Hundred percent (100%) of the time hiring a lawyer
would cost more than the item we are fighting for.”

Here are a few more examples of what these parents go through, many times to
get even the most minimal care for children in the F und:®

In the Anson case cited above, the child required a mechanical lift from his
wheelchair to a pool for aquatic therapy. Both the therapy and the lift were ordered by his
physician as medically necessary for continued home care, and the Fund conceded its
medical necessity. Nevertheless, the Fund denied the lift, claiming that it “did not
constitute a qualifying healthcare cost,” and continued to deny it during an administrative
appeal. The Fund arbitrarily determined instead that the child would have to go to a
public pool a twenty minute drive away (which was only open one day a week). This
public pool also lacked a lift and would have required two adults to be present to lift the
child in and out of it. The family was forced to go to Court and, after three years of
litigation -- and the legal costs associated therewith -- the Court ordered approval of the
lift. The actions of the Fund demonstrate that, in practice, the Fund inevitably tries to
unjustifiably ration care in the hope that families will simply give up.

A fifteen-year-old client of mine with a hypoxic brain injury, is functioning at the
level of a five-year-old. He cannot be left unsupervised. Yet, the Fund refused payment
for fencing and a security gate so that he could be allowed to safely be outside in his yard
without an adult being present at all times to prevent him from wandering into the street.

8 Attached are comments to proposed New York Fund Regulations that [ prepared on behalf of
the New York Academy of Trial Lawyers and which describe in more detail both the roadblocks which the
Fund imposes to getting services and the experiences of families trying to navigate them.



Many children with these disabilities are quite temperature sensitive, and require a
constant environment within limited temperature ranges and oftentimes air filtration. For
them, air conditioning is not a luxury but a medical necessity, and having it in a home
helps prevent the need for institutionalization. Despite this, the New York Fund simply
refused to pay for it because other family members may receive a collateral benefit.
Similarly, many of the Fund children require constant access to electrically powered
medical appliances, in some cases as a matter of life and death. Yet, one family whom I
know was denied a backup generator to power life-critical equipment.

Another family who contacted me had a home with a small garage which would
only fit a compact car. It would not fit a handicapped van, which the family required for
their child’s wheelchair. The Fund denied their request to increase the size of the garage
to accommodate the van. Lacking the resources to make this basic logical and necessary
accommodation, the family is required to stand outside to get the child and his wheelchair
out of the van in the cold, rain, and snow. This unnecessarily exposes an already fragile
child to the elements, and is dangerous. Similarly, another family was denied approval for
a slight change to the grade of a driveway which, because of the length and configuration
of the wheel chair van, was damaging its undercarriage and lift mechanism.

Yet another family was denied a wheelchair accessible path to enable access to
the backyard, resulting in the child being stuck inside when at home. A recent decision by
the Fund approved by the New York Commissioner of Health denied yard modifications
necessary for wheelchair access, simply because they were outside.

The above examples are not merely anecdotal, but sadly are the norm of the life of
a family who must rely upon the Fund for the care their child needs. Even when services
are approved, the paperwork that the family is required to fill out to get them is
overwhelming. Compounding matters further is that the rates of reimbursement make it
impossible to find providers.

Providing care to a quadriplegic child is a twenty-four hour a day, seven day a
week job. The level of burnout and stress on these families is enormous. The New York
Fund arbitrarily restricts respite care to twenty hours a week, regardless of the child’s
actual needs. This adds to the difficulty of a parent’s ability to be employed and imposes
additional economic hardship on these families. Implicit in these care-rationing
restrictions is the unfounded assumption that families alone have the unpaid
responsibility to provide full time care, even to adult enrollees. As such, the child’s
primary caregiver is precluded from becoming employed to support themselves and their
family. In addition, family members, including grandparents, aunts, and uncles -- the
people, other than parents, who are most familiar with taking care of the disabled child’s
needs -- cannot be reimbursed for the time that they provide respite care for the child.
Instead, the caregiver must find a stranger, with limited knowledge of caring for the
child, who is available — often on short notice — and is willing to undertake this
responsibility at the discounted reimbursement rate established by the Fund. Not even
Medicaid imposes this restriction on close relatives providing paid respite services. Thus,
not only are the number of hours of care limited by the Fund, but, because the
reimbursement rates are so low, any caregiver which the family could find at those rates
would unlikely have sufficient qualifications to safely care for the child.



Even to apply for equipment, modifications, or services, families must navigate a
Byzantine process of contractors, estimates, physicians, and agencies. Many parents
have told me that this process requires significant personal out-of-pocket expense. In
addition, as Ms. Skau notes, it becomes essentially a job in itself. This is superimposed
on the twenty-four hour care that the parents are providing. This extra time precludes
them from attempting to supplement family income by being employed in any capacity.

One family who contacted me incurred the expense of a hiring a rehabilitation
professional to prepare a detailed fifty-page report supporting their application for home
modifications. Nevertheless, despite extensive documentation and proof of medical
necessity, the Fund rejected the majority of the needed modifications.

These examples are hardly unique, but rather a consistent fact of life in dealing
with the New York Fund. It is undeniable that in most instances the New York Fund is
not providing the level of care, therapies, and equipment that these children had proven to
require in Court, which, absent being forced into the Fund, they would have recovered
from the malpractice insurance carrier of the wrongdoer who was proven to have caused
their injury. Nor has the New York Fund even provided the care and services which its
own enabling legislation and regulations require. Part of the reason for this is the nature
of the Fund’s bureaucracy. More critically, because the Fund is grossly under-reserved to
pay for either the promised or necessary care, it has no choice but to dramatically ration
and limit care, which is exactly what they have done.

3. The New York Fund Model is Actuarially Unsound, Grossly
Underfunded, and Unsustainably Insolvent.

The New York Medical Indemnity Fund [Birth Injury Fund], and any legislation
based on this model is structurally unsound, and destined to create massive and
increasing unfunded liabilities both currently and over the next thirty years or more. The
New York Fund is required to provide regular actuarial reports of its financial status.
Excerpts of their most recent public report are attached hereto.’

Similar to what is proposed in Maryland, the New York Fund is supported by an
increased tax on obstetric hospital services. This tax doesn’t come close to funding either
the financial obligations undertaken or the promises of future care made to children
whose recoveries for such care were taken away from them by their legislators when the
Fund was established. Even using the most wildly optimistic projections of payments,
usage, medical cost inflation, and life expectancy, the New York Fund, after less than
eight full years of existence, has currently amassed unfunded liabilities for future care of
close to one billion-dollars discounted to present value. That means even under the best-
case scenarlo, as of this moment, the New York Fund is obligated to pay one billion
dollars more in in current benefits than it has the money to pay for. In undiscounted
dollars, the current unfunded liabilities of the Fund are more than two billion dollars.

As bad as that is, the Fund is a ticking fiscal time bomb. This is because the
number children in the Fund will continue to increase for the next twenty years. Thus, the

4 https://www.dfs.ny.gov/system/files/documents/2019/09/mif 2nd_gtr 2019 report.pdf




unfunded liabilities alone—not the amounts to be paid, but the portion of the payments
which are unfunded— is currently increasing by than one hundred million dollars per year
in dollars discounted to present value. This deficit accelerates to increase by more than
two hundred million dollars per year of unfunded liabilities over the next eight years. By
2028, the discounted unfinded liabilities will be $2.2 billion ($5.7 billion undiscounted)
and will more than double again over the following ten years."

Tragically, all of this was foreseeable at the time of the Fund’s passage to anyone
who was willing to actually think through the details and mechanism of how the Fund
would be funded and operate. The New York legislature ignored the warnings that this
insolvency would inevitably occur. Time has proven that predictions made at the time of
its enactment regarding the Fund’s inevitable insolvency and its inequitable and
unjustified rationing of care to the children it was intended to provide for and protect,
were true.!!

The Fund is operated as a giant Ponzi scheme -- paying out current claims with
the dollars it has on hand. Operating as it does, the Fund has no ability to reserve money
for the future claims of its current recipients, let alone be able to fund the future
obligations of the new, additional children who are forced into it each year. Sadly, this
process will not start to level out for thirty years or more.

There is a reason why states do not allow insurance companies to operate with
unreserved commitments of billions of dollars.!® Establishing a Fund for future care that
does not have the means to fund its future obligations creates the inevitable need for
taxpayer bailout and inequitable and unjustified rationing of care. Yet, that is exactly
what is occurring in the New York Fund, and will inevitably occur in any other state that
adopts this model. Sadly, there cannot, and will not, be a happy ending to this situation. It
will inevitably result in more and more rationing of care, accompanied by eventual
complete insolvency and abandonment or an enormous multi-billion dollar state bailout.
The New York Fund is in a financial death spiral and will inevitably cease within the
foreseeable future without a massive influx of funding. In the meantime, care will
continue to be reduced, and eventually the children who are relying on it will be left
without the services that they require and were promised.

4. Legal Infirmities of the Fund

It is beyond the scope of these comments to address all the legal and
constitutional issues presented by the New York Medical Indemnity Fund, almost all of

10 Despite these critical and growing unfunded liabilities, and the fact that New York is receiving
the proceeds from the new tax intended to finance the Fund, the New York Governor’s 2020 budget makes
zero appropriation for the Fund, instead pocketing the tax, and further undermining the Fund’s insolvency.

Il See, e.g., Kessler and Fahrenkopf, The New Ye ork State Medical Indemnity Fund: Rewarding
Tortfeasors Who Cause Birth Injuries by Rationing Care to Their Victims; 22 Albany Law Journal of
Science and Technology 173; http:/f’www.albanylawjoumal.orngocuments/Articles/ 22.2.173-Kessler-
Fahrenkopf.pdf

12 'See Department of Financial Services Actuarial Report cited above.

13 Even with their most optimistic actuarial assumptions, in order to make the Fund fiscally
solvent, it would have to place in reserve the present value of all of the future care for each enrollee at the
time of enrollment. Since this is at least the same amount as the Court had determined was necessary to
provide care, there would be no cost savings under any actuarially stable Fund structure.



which remain unresolved. However, many of these constitutional issues will also be
applicable to the proposed Maryland legislation. I am respectfully attaching for your
consideration, my law review article which, in part, discusses these issues in more
detail.'* Some, but certainly not all of the Constitutional issues include

(a) Separation of Powers: The Fund interferes with the inherent judicial
authority to enter judgment that conforms to the facts of the case as
determined by the jury and accepted by the Court. Similarly, the Fund
interferes with the Court’s inherent judicial power to protect infant’s
rights and approve settlements in an infant’s best interests.

(b) Jury Trial: The Fund infringes on the right of a party to have a jury
determine his economic damages including care needs, and to enforce
its findings under a judgment.

(¢) Due Process: The Fund is an uncompensated taking of a property right
to recover the cost of care and, at that, is not for a public purpose, but
rather to relieve a private defendant from paying a private judgment.

(d) Equal Protection: The “Fund” improperly discriminates between the
victims of obstetric malpractice and other victims of malpractice and
other negligence.

CONCLUSION

After representing dozens of parents of catastrophically impaired children, I can
assure you that the last thing they think about before going to sleep each night, and the
first thing that they think about each morning, is “how is my child going to be cared for,
when I no longer can do s0.” Prior to the adoption of the Fund in New York, parents were
able to rest a bit easier at night, knowing that the resources that they had proved their
child needs would continue to be available to their child as long as needed. The adoption
of the Fund in New York has robbed parents of that peace of mind, and turned the
process of obtaining the care that their children require into an ongoing struggle.

The Hippocratic Oath mandates that the first obligation of a physician is to “do no
harm.” The creation of a Fund under the New York model does untoward harm to the
most vulnerable children in society. It portends devastating consequences to children
who have already been victimized by irresponsible medical care.

I'hope that this information is helpful to you and I am happy to answer any

questions that you might have.
Respecttully, ;

Michael W. Kessler

" Kessler and Fahrenkopf, supra.
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Executive Summary

Based on our review of available information regarding the New York State Medical Indemnity Fund as

of June 30, 2019, Pinnacle has arrived at a number of key conclusions:

As of June 30, 2019, the Fund has accepted 629 participants (619 living) with expected future
benefit payments of approximately $924.3 million and future administrative expenses of $186.3
million, assuming a discount rate of 2.0% and future medical inflation of 3.0%. With a Fund
balance as of June 30, 2019 of approximately $229.4 million, this results in an unfunded liability

for the Fund of approximately $881.2 million.

o For the fiscal year prior to the impact of legislation signed on December 31 of 2016

(4/1/16-3/31/17, the 2016-17 fiscal year), the average benefit payments per participant
were $12,310 per quarter for a total of $21.100 million paid in benefits during this fiscal
year. Living participant counts increased from 400 to 455 over this period. See the
Payments Per Participant Summary for more detail regarding these numbers.

On December 31, 2016, new legislation was signed expanding eligibility for the Fund to
non-hospital births and significantly raising reimbursement rates for the period from
July 1, 2017 through December 31, 2019. The period for these increased
reimbursement rates was recently extended to December 31, 2020 as part of the recent
New York State budget. For the most recent four quarters of the Fund (7/1/2018-
6/30/2019), average benefit payments per participant were $17,199 per quarter,
representing a 39.7% increase over the average payments in the 2016-17 fiscal year.
Total benefits paid were $40.348 million for these four quarters, representing a 91.2%
increase in payments over the 2016-17 fiscal period, while living participant counts
increased from 556 to 619 over this period. Total annual benefit payments are
anticipated to increase annually as more participants are added to the Fund.

Our analysis contemplates the “sunset” of the 2016 legislation expected to occur on
December 31, 2020. Any legislative action to extend this sunset may have a significant
impact on this analysis, similar to the impact of the recent extension noted in our report

as of March 31, 2019.

AWz Pinnacle Actuarial Resources, Inc.
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o Total future lifetime benefits for the 619 living Fund participants without discounting is
estimated to be $1.848 billion. See Exhibit 2, Page 2.

o The current present value of future benefit payments of $924.3 million does not
consider any additional enrollees that may be admitted to the Fund in the future.

o Prior to the beginning of the fiscal year, the Fund was expected to have approximately
eighty-four (84.40) additional participants accepted between March 31, 2019 and March
31, 2020. Historically, more participants are admitted in the first quarter of the fiscal
year than in successive quarters of the fiscal year; we have incorporated this
observation into our expected participant counts per quarter (see Exhibit 3).

» There were twenty-five (25) new participants to the Fund in the first quarter of
fiscal year 2019-20, approximately two (2) less than expected for this period at
the beginning of the fiscal year but the largest group admitted since 2017 Q2.
This difference is despite updated participant estimates evaluated at March 31,
2019. Prior to this quarter, new participant counts per quarter have varied
between eleven (11) and tv;fenty—nine (29) in the last two years.

= The number of eligible participants is expected to continue increasing for at least
thirty years as more eligible participants are admitted to the Fund each year.

o Actual benefit payments in the first quarter of the 2019-20 fiscal year (4/1/19-6/30/19) as of
6/30/19 were $10.605 million. This amount is $1.635 million lower than expected at the prior
quarterly analysis. Based on modeled severities and an expected 57.39 additional participants,
expected benefit payments in the remaining three guarters of the 2019-20 fiscal year are
$39.310. Estimated total benefit payments for the 2019-20 fiscal year (4/1/19 — 3/31/20) are
therefore $49.915 million. See Exhibit 3 for more detail regarding these numbers. It is
important to recognize that these amounts can vary significantly each quarter due to the
inherent uncertainty in benefit payments, the effect of the legislative change on payments, and
the transition to a new third party claim administrator in the third quarter of the 2017-18 fiscal
year.

¢ Asof September 1, 2018, both the Fund’s claims handling and enroliment services are now

provided by Public Consulting Group (PCG) instead of Alicare. This change is ultimately

iz Pinnacle Actuarial Resources, Inc.
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expected to decrease the administrative expenses of the Fund on a per month per member
basis. Based on information from the Department, at the March 31, 2019 analysis we projected
that 55.449 million would be spent in administrative costs for the 2019-20 fiscal year (see
Exhibit 2, Page 1 of our report for 2019 Q1). This number was based on expected, not actual,
participant counts. We expect the annual administrative expense to decrease on a per member
basis over the next few years due to economies of scale.

e Exhibit 1 summarizes Fund payments by benefit type since 4t quarter of 2012. Compared to
the Virginia Birth Related Neurological Injury Compensation Fund, another state-run birth injury
fund serviced by Pinnacle, the Fund is having a substantially higher percentage of overall costs
in medical and hospital costs, medical equipment and prescription drug costs, and
corresponding lower percentages in nursing and long term care costs.

® AsofJune 30, 2019, thirty-eight (38) participants have received more than 51 million in benefit
payments, with eight (8) of these participants receiving more than $2 million in benefit
payments. Based on current annual severities by individual member, we expect eight (8) more
members to cross the $1 million threshold in the next twelve months. These benefit payments
do not include prescription amounts handled in bulk by vendors; see Exhibit 7, page 8 for total

prescription drug payments handled in bulk.

Background

“The Medical Indemnity Fund was established in 2011 to provide a funding source for future health
care costs associated with birth-related neurological injuries. Enrollees of the Fund are plaintiffs in
medical malpractice actions who have received either court-approved settlements or judgments
deeming the plaintiffs’ neurological impairments to be birth-related More specifically, a “birth-
related neurological injury” is “an injury to the brain or spinal cord...that occurred in the course of

labor, delivery or resuscitation, or by the provision or non-provision of other medical services during

! Provided by NY DFS

2z Pinnacle Actuarial Resources, Inc.
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Comments on The New York Medical Indemnity Fund Proposed Amended Regulations
Introduction
On behalf of the NYS Academy of Trial Lawyers and myself, I am writing to comment on

the proposed amendments to the New York Medical Indemnity Fund and urge that these proposed
regulations be withdrawn. I am a practicing attorney, and I have studied both the Fund and its
regulations. A number of families who have children in the Fund have shared their experiences
with me, and therefore I am very familiar with how the Fund operates and how it has treated
families since its inception. In 2012, I co-authored a law review article which extensively
analyzed the Fund’s enabling legislation, as well as what, at that time, were the “Emergency
Regulations” under which it was operating.' Unfortunately, shortcomings of the Fund, and the
difficulties it would impose on these severely disabled children which were predicted in that
article, have been more than borne out. The Fund has made life unnecessarily difficult for these
families—especially when compared to the compensation that was taken from them to create the
Fund. It is respectfully submitted that the currently proposed amendments to the Fund regulations—
by further unnecessarily restricting access to care and refusing to approve necessities which would

provide therapeutic benefit and improve the quality of life of these severely injured children--will

"Kessler and Fahrenkopf, The New York State Medical Indemnity Fi und: Rewarding Tortfeasors Who Cause Birth
Injuries by Rationing Care to Their Victims; 22 Albany Law Journal of Science and Technology 173;
http:// www.albanylawjournal.org/Documents/Articles/22.2.173 -Kessler-Fahrenkopf.pdf



make a bad situation even worse for the families who have been forced into obtaining services
from the Fund.

The more than three hundred children now enrolled in the fund require extensive care,
equipment, and services, and the effort required by their families to maintain these children
twenty-four hours a day is already enormous. These families deserve our support to make their
lives easier-- especially since they were forced by law to give up the compensation which would
have enabled them to obtain the services themselves-- instead creating more obstacles to get the
Fund to pay for necessary services and equipment. The proposed amendments to the regulations
will make it more difficult to get the care that the children in the fund were promised, and to which
they are entitled.

Because I have written about the Fund,” T am regularly contacted by parents of children
who suffered neurologic impairment at birth, concerning their experiences in attempting to get the
medical care, equipment and services that their children require to maintain their health and
improve their quality of life. Based on my conversations with a number of parents, not only is the
Fund depriving these children of what they need, but the hurdles imposed by the Fund and the
effort required by these families to get even basic services is overwhelming. It is not an
exaggeration to say that — without exception — every parent of a Fund child with whom I have

spoken over the last several years has used the same one word to describe their Fund experience.

7
Seee.g.

http:/fww.rrkslaw.comf’Articles-Appearances/Obamacare—and-the-New—York-MedicaI-Indenmity-Fund-Where-is-
the-Outrage»over-Rationing-Care—to—Innocent-Chi1dren-Injured-by-Negligent-Doctom-and-Hospitals/
http://www.disabled-world.com/news/ america/newyork/indemnity-fund.php
http://www.rrkslaw.com/Articles-Appearances/Disabled-Individual s-Cared-For-by-New-Y ork-State-A-Preview-of-
Care-under-The-New-York- State-Medical-Indemnity-Fund/
http://ww.rrkslaw.corn/altic1es-appearances/new-yorks-death-panel—lottery—for—child.ren-injured—by-medical—
malpractice-at-birth/
hﬁp://www.rrks]aw.com/Articles-Appearances/The-DoubIe-Secret—New-York-Medical—Indemnity—F und-Where-is-
the-Information-About-F und-Operations-and-Where-are-the-Hearings-and-the-Fund-Re gulations/
http://www.rrkslaw.com/Articles—Appearances/Challenging-The—New—York—Medical—Indcmnity-F und/



Each one of them calls it a “nightmare.”

The new proposed regulations will unfortunately further restrict the care and equipment
that these children will receive, lower the amount that the Fund will pay for services, and make the
process to obtain equipment and improve handicapped accessibility even more burdensome than it
is already. This Memorandum will briefly explore the impact of some of the proposed
amendments.

Background

In addressing the impact of the proposed Fund regulation amendments it is important to
recall why the Fund was created and what it was promoted to do by its advocates and, indeed, what
persons not familiar with its day to day operations may believe that it is au.:complishing.3
Unlike, for example, workers compensation, which applies to all workers injured on the job
without regard to the fault of the employer, the Fund is no? universal to all children who suffered a
neurologic injury at birth. To the contrary, the Fund only applies to that small number of children
who were injured at birth as the result of the proven medical malpractice by a doctor or hospital. In
order for the Fund to apply, these children must go through all the steps of malpractice litigation,
and then only after they have either proven and obtained a verdict and judgment against a
defendant confirming the deviations from accepted care and that such malpractice caused the
neurologic injury, or they have convinced a defendant to settle their malpractice claim, does the

Fund apply.

3 Among the promoted purposes of the Fund when it was enacted was the hope that it would reduce medical
malpractice insurance costs by prohibiting children injured at birth from recovering damages for the cost of future care
from the hospital or doctor who caused the injury that required care. Whether or not the reduction in medical
malpractice insurance costs has been achieved is questionable, but well beyond the scope of these comments.
However, one consequence of the Fund is indisputable: Assuming that the cost of future care for birth injured children
is reduced by the Fund paying for it instead of the charging the negligent party who caused the injury, that cost
reduction can only occur by either limiting (rationing) the amount of care, equipment and services that the child
receives, or reducing the amount paid for it-which limits access to qualified providers-- or both. Unfortunately, that is
exactly what has happened and the situation will be exacerbated by the proposed amendments to the regulations.



At that point, even after obtaining a verdict against the negligent defendant which
establishes what future care is required and provides for a sum of money to be paid in installments
into a trust to provide for the child’s future care needs, the defendant’s obligation to pay for that
amount is extinguished, and the child is forced into the Fund which, using taxpayer money, is
supposed to pay for his or her care.

Thus, even with a judgment against a defendant to compensate the child for the cost of
future care, the child receives absolutely no compensation for this proven loss. Nor does the
defendant pay any money into the Fund. This scheme is unique among any other malpractice or
other tort victim in New York and, indeed, to my knowledge, any tort victim in the United States.
It takes away an otherwise enforceable judgment against a defendant after it has been rendered,
and in its place requires enrollment in the Fund which is supposed to pay for future care needs. The
Fund is not bound by the Court determination of the amount required for future care or the services
that the Court had found were required for the child’s well-being. Rather, the child must get the
Fund to approve the services that it will pay for under a time-consuming and burdensome
administrative process. And, if the Fund denies a service, the appeals process is not only difficult
and weighted against the child, but time-consuming and expensive. A fter enduring a successful
malpractice litigation, these families are forced into a lifetime of haggling and/or litigating against
the Fund, to recover a portion of what was decided necessary in their lawsuit against the tortfeasor.

It would seem that depriving a person of the right to collect a judgment would create a
serious constitutional question concerning the taking of a property right,* especially, as has proven
to be the case, the Fund is not an adequate replacement for the right to the enforce the Jjudgment

that has been destroyed by statute. Having been created and promoted as a substitute to provide the

*There are a number of other serious constitutional issues raised by the Fund. See, Kessler and Fahrenkopf, The New
York State Medical Indemnity Fund.: Rewarding Tortfeasors Who Cause Birth Injuries by Rationing Care to Their
Victims; 22 Albany Law Journal of Science and Technology 173 (2012).



care that would have been paid for by the judgment that has been taken away, it would seem that
the Fund’s (New York State’s) obligation to pay for care should be interpreted in the light most
favorable to the child’s needs. It would appear that such was the Legislative intent. Indeed, the
Regulatory Impact Statement of the Department of Health at the time that the initial Fund
regulations were proposed stated that “subdivision 3 of section 2999-h of the PHL sets forth a
broad definition of “qualifying health care costs” for services and supplies” and gives the
Commissioner of Health authority to further “define” such “qualifying health care costs” by
regulation. It does not give the Commissioner the right by regulation to significantly restrict such
broad definition of “qualifying services.” Unfortunately, however, not only do the current
regulations fail to comply with what should be the “broad” definition of the services which the
Fund will provide, but the proposed amendments create even more ONerous restrictions. They
further limit care and equipment, and increase the burden on the families of Fund children. As
such, they are inconsistent with the purpose of the legislation that created the Fund.
The Proposed Amended Regulations

Based on my conversations with families, their experiences with the Fund has been
universally frustrating and unpleasant. It must be kept in mind that taking care of a severcly
disabled child with cerebral palsy, as most of the Fund enrollees are, is a full time job, even if
nursing or respite care is available. The Fund has made the process by which it processes and
evaluates requests for services into a maze which even highly educated and sophisticated parents
cannot navigate successfully. For less sophisticated caregivers, the Fund has made the process
nearly impossible.

The burden of constant applications, requests, compliance, documentation, Fund denials,

resubmissions, and appeals makes the already challenging lives of these families even more



difficult — and that is when the family is successful in obtaining the requested services. When they
are not, these children are forced to go without. One mother told me recently that dealing with the
Fund consumes upwards of twenty hours of her time a week, or more.

By its own Regulations (§69.10-4 (3)-(®)), the Fund is required to provide a “case
manager” who is required to establish a “comprehensive case management plan to assist the
enrollee to manage all qualifying health services needed by the enrollee...“to assist... the
enrollee... to-obtain the services set forth in the... plan,” and to “assist... the enrollee with any forms
necessary.” None of the families with whom I have spoken have ever received such a plan, or
gotten the required assistance. The “case managers” are geographically remote, usually located
out of New York State, and have never even seen or otherwise evaluated the child whose care they
are supposed to be coordinating. Rather than acting as a “case manager” advocating for necessary
care and finding it, their role appears to be to serve as a gate keeper to restrict care and save
money.’ Indeed, at least one parent quoted their case manager as saying that she was specifically
told that keeping her job was dependent on denying their application for a requested item of care.
So these families are left on their own to find caregivers, equipment, and contractors. Their
experience with the Fund consists of begging for services or approvals, and fighting denials. They
must contend with an army of Fund and Health Department employees who seek to limit the

services that these families receive.,

> The Case Management Society of America’s Standards of Practice requires “recognition” that a case manager’s
“primary responsibility is to his/her clients,” and also that “[t]he case manager should advocate for the client at the
service-delivery, benefits-administration and policy-making levels.”
http:/fwww.cmsa.org/porta[s/O/pdf/memberonly/StandardsOﬂJractice.pdf)

Similarly the Commission for Case Management Certification requires that “[clase managers’ first duty is to their
clients — coordinating care that is safe, timely, effective, efficient, equitable, and client-centered.”
http://stage.cmbodyofknowledge.com/content/case—management—knowledge-z

The “case managers” employed by the Fund do not appear to be acting in accordance with these well-established
ethical requirements for professional case managers.



The current Regulations are far more restrictive in providing services and equipment than
could have been envisioned when the Fund was created by the Legislature. Unfortunately, the
proposed amendments make the situation worse. Here are some examples.

Assistive Technology

Although the description of the amendment to what constitutes “assistive technology”
(§69-10 (b)) euphemistically asserts that it is to “clarify” which items will be covered by the Fund,
the true impact is to severely limit what they will provide. Under the current regulations an
assistive device will be paid for if it is “determined necessary by a physician for purposes of...
habilitation, ability to function, or safety in his or her current or desired residence.” The amended
regulation, in contrast, now allows a device only if it “is essential for activities of daily living” and
now specifically excludes anything that is used for recreational or therapeutic purposes.
Moreover, under the amended regulations, the Fund will not approve anything that is not designed
specifically for a person with a disability or which would be useful in the absence of an injury.

The scope of this proposed restriction is breathtaking. 4 severely disabled child will now no
longer be entitled to obtain equipment which provides therapy or recreation to her. S0, for
example, under this definition, a child who cannot play with traditional toys is prevented from
getting special switch operated toys designed for the handicapped, and which are necessary for
both therapeutic purposes (switch activation for controlling her environment) as well as
enjoyment.

One mother recently told me that her son is able to activate toys only though special
sensory switches. These “toys” provide occupational therapy to improve function so that someday
he may be able to use learning and recreational toys independently, and thereby improve his ability

to control his environment. The proposed amended regulations will not cover these assistive




devices because they are therapeutic and recreational in nature, and not essential for activities of

daily living. Similarly, this same child requires a Bluetooth switch that can used to access an iPad

with special needs applications. Since the Bluetooth device is for therapeutic and/or recreational

purposes, and is not specifically designed for a disabled person —and, even though the applications

are designed for the disabled — the switch would not qualify under the amended Fund regulations.
Environmental Modifications

Similarly, the asserted purpose to the proposed amendment to home modifications is to
“clarify” what items will be approved. In fact, the purpose is to exclude significant categories of
home modifications, and also to limit the purposes for which modifications will be provided by the
Fund.

The current regulations (§69-10.1(m)) define an “environmental modification” as an
“Interior or exterior physical adaptation to the residence where the enrollee lives that is necessary
to insure [his] health welfare, and safety... [and] enables him. .. to Junction with greater
independence in the community and/or helps avoid institutionalization...” The proposed amended
regulation eliminates “function with greater independence in the community” as a legitimate
purpose of home modification. Instead, they seek to limit modifications for the benefit of these
children only to those that enable “activities of daily living.”® Therefore, home modifications to
allow access to recreation, those that are therapeutic, or which enhance quality of life, are

excluded.

6Activitics of daily living are limited to “ basic self care tasks such as dressing and undressing, self feeding,
bowel and bladder management, ambulation... communication... functional transfers... and personal hygiene and
grooming.” (§69-10.1 (a)). Thus anything that is therapeutic, improves function, or quality of life, or is recreational,
therefore, is not for an activity of daily living, and therefore prohibited.



The proposed regulations prohibit any modification that adds square footage or even
renovations to an existing home if its purpose is for “providing therapy.” The list of items that are
not covered under the proposed amended regulations, even if they are important, include elevators
(even if that is the only means of accessing the home); intercoms (even if that is the only method of
communication from a child who is not mobile); fencing and security gates; and even bathtubs
necessary for aqua therapy.

One quadriplegic cerebral palsy child’s family requested but was denied a large inside
bathtub in order to provide aqua therapy which was ordered by a physician as essential to moving
the child’s otherwise immobile limbs. The only alternative source of providing the required aqua
therapy was at a rehabilitation center many miles away, and was only available during school
hours. This would have required pulling the child out of school frequently, driving many miles,
undressing him and redressing him (no simple task with a child with this disability) and then
returning him to school. The Fund would presumably pay for the aqua therapy sessions —at a much
greater ongoing cost than proving a tub — but not for the tub itself, which not only would have
saved money but improved the child’s education and quality of life, and decreased the challenges
to his caregiver.

A client of mine has a hypoxic brain injury, and though almost fifteen years old, is
functioning at the level of a five year old. He cannot be left unsupervised. Yet, the proposed
amended regulations will prohibit payment for fencing and a security gate so that he could be
allowed to safely play outside in his yard without an adult being present at all times to prevent him
from wandering into the street.

Many children with these disabilities are quite temperature sensitive, and require a constant

environment within limited temperature ranges and often times air filtration. For them air



conditioning is not a luxury but a medical necessity, and having it in a home may prevent the need
for institutionalization. Yet the proposed regulations prohibit this item. Similarly, many of the
Fund children require constant access to electrically powered medical appliances, in some cases as
a matter of lifc and death. Yet the proposed amended regulations prohibit upgrades to a home’s
electrical system unless it is solely to provide power to these medical devices. One family whom I
know was denied a backup generator to power life critical equipment because it would have served
the entire house. Apparently to the Fund, the child’s equipment are not allowed to move within the
house, or a separate circuit for his equipment could be added and his caregivers would be required
to try care for him in the dark even if the equipment remained functional.

The proposed amended regulations also prohibit adding square footage to an existing
home. One family who contacted me had a home with a small garage which would only fita
compact car. It would not fit a handicapped van, which the family required for their child’s
wheelchair. The Fund denied their request to increase the size of the garage to accommodate the
van. This requires the family to stand outside to get the child and his wheelchair out of the van in
the cold, rain or snow, and expose him to the elements.

Caring for a quadriplegic child requires an enormous amount of specialized and sometimes
bulky equipment to keep them functioning. Even if the Fund may pay for the necessary equipment,
many of these families have no place put it. Yet the proposed amendments — even where square
footage is not increased — prohibit “renovation of existing rooms... for the purpose of providing
therapy, training, education or storage.” Under the proposed amendments, therefore, a family
cannot increase the square footage of an existing residence to provide for room for necessary
therapy, training, education and storage, yet neither can they make renovations to that existing

structure to provide for such necessities. I have seen many “dining rooms” that are no longer



usable by the family because they have become only the storage place available for such essential
equipment.

Another family whom I know was denied a wheelchair accessible path to enable access to
the backyard, resulting in the child being stuck inside when at home. A recent decision by the
Fund-approved by the Commissioner of Health denied yard modifications necessary for
wheelchair access, simply because they were outside. The current regulations (§ 69-10.1 (m)
defines an “environmental modification” as

an interior or exterior physical adaptation to the residence in which an enrollee

lives that is necessary to ensure the health, welfare, and safety of the enrollee,

enables him or her to function with greater independence in the community....

(emphasis added)

Unbelievably, the “exterior” modifications that “enable[d]...her to function with greater
independence in the community” was denied by the Fund, and the denial was approved by the
Commissioner of Health. In the decision denying the wheelchair accessibility they wrote that

modifications are limited

“to the residence in which the enrollee lives. The enrollee does not reside in her
backyard. Her residence is her house.” (emphasis added)

The proposed amendments to the regulations seek to codify this tortured interpretation and thereby
cruelly prevent those home modifications to enable use of the exterior of a home by a disabled
child.

The proposed amendments also prohibit modifications to the basement of a home — and
even modifications to provide access to a basement unless “such access is necessary for an
enrollee for an activity of daily living...” Apparently the Fund does not consider therapy or
recreation, or simply being able to access the entire house to be with the rest of the family to watch

TV or engage in other activities, to be very important. The enrollee will simply not have access to



the entire premises under the proposed amended Fund regulations.
Respite Care

Providing care to a quadriplegic child is a twenty four hour a day — seven day a week job.
The level of burnout and stress on these families is enormous. Although the Fund does recognize
respite care as appropriate, the proposed regulations place new and unreasonable restrictions on it.
Respite care is limited to twenty hours per week (1,080 hours per year). However, the proposed
regulations eliminate the possibility of respite care for “substitute care... because the caregiver
[parent] is not at home because of work or school.” This adds to the difficulty of the parent to
become employed and imposes an additional significant economic hardship on these families.
Implicit in the regulations is the unfounded assumption that families alone have the unpaid
responsibility to provide full time care even to adult enrollees, and that a primary caregiver is
precluded from becoming employed to support themselves or their family.

In addition, the proposed amendments provide that “respite care may not be provided by a
relative or member of the houschold.” Thus, family members — grandparents, aunts, uncles — the
people other than parents who are most familiar with taking care of the disabled child’s needs —
cannot be paid for respite care. Instead, the caregiver must find a stranger, with limited knowledge
of caring for the child, who is available — often on short notice — and willing to undertake this
responsibility for the Medicaid rate of reimbursement. (See below). It is my understanding that
even Medicaid does not impose this restriction on close relatives providing paid respite services.

Exterior Physical Adaptation

A new definition is proposed for “exterior physical adaptation” which is authorized only if

it is to provide two accessible entrances to the premises. The new regulation excludes coverage,

among many other things, to “modifications to an existing driveway... or improvement of a



walkway that is not necessary for entrance into or exit from the home.” This language appears to
seck to codify the unreasonable determination described above whereby it was found that because
a child “does not reside in the backyard,” she cannot get modifications to enable her access to it.

One family who contacted me had requested approval for a slight change to the grade of a
driveway — which because of the length and configuration of the wheel chair van —was damaging
its undercarriage and lift mechanism. This would be prohibited under the proposed amendments.
As noted above the family who requested alterations to an exterior backyard walkway to make it
wheelchair accessible so that the child could utilize the backyard with the rest of the family would
be prohibited under the proposed amendments.

Approval of Home Modifications and Assistive Technology

In addition to the already extensive process for Fund approval of home modifications or
assistive technology, the proposed amendments create an entire new level of complexity that
almost no parent — much less a parent who is providing care to a severely disabled child twenty
four hours a day — could navigate by themselves. The process requires hours of time and
extensive consultation with professionals — architects, rehabilitation professionals, and
construction contractors — in order to even apply for these services, often at great personal expense
to the parents of these children. One family who contacted me submitted a detailed fifty page
report from a rehabilitation professional to support their application for home modifications, only
to see it largely rejected. Another family told me that they have had to retain a rehabilitation
professional at their own expense to prepare their application. The process needs to be simplified,
not made more challenging, and the Fund needs to provide help in getting these services — as it is

required to do by its own regulations (§69-10.4) — instead of imposing more roadblocks.



Rates of Payment

This is a critical issue which has a significant impact on the health and well-being of
children in the Fund. The statute creating the Fund (PHL §2999-j) specifically provides that
private physicians shall be paid at one hundred percent of the “usual and customary rates.” Yet the
regulations and the proposed amendments provide for physician payments at the “eightieth
percentile of the usual and customary rates for private physician services.” I do not understand
how this is consistent with the statute. I have had families tell me that their regular physicians will
not accept these rates and thus their children’s access to medical care is compromised.

Even more concerning is the rate of payment for other than physician services at the
“Medicaid rate.” Even when nursing care is approved, for example, it is almost impossible to get
qualified providers to work at Medicaid rates. One family told me, for example, that they are
approved for care aides by Medicaid forty-four hours per week and extra seven hours per day
while their child is not in school. At the Medicaid rate of $11.99 per hour, they are fortunate to get
aides for twenty hours a week. Because of the child’s care needs, the aides need a nursing or
special needs background and they cannot just hirc a babysitter. The otherwise approved hours are
left unfilled. Many other families on have shared similar experiences. By precluding a “relative”
from providing paid respite services, the proposed amended regulations exacerbate this situation.

The same is true of other services. For example, I was contacted by the family of a child
who, for a number of medical necessity reasons, required various enhancements to his eyeglasses
at a cost of almost $250.00, which his mother paid out-of-pocket. She was initially reimbursed at

the Medicaid rate of $16.00 before complaining and was eventually being reimbursed the cost.



Nor do the unreasonably low rates of pay to providers merely limit the services that these
children can get. They have the significant potential to adversely impact their health and even
longevity. Even if the plaintiff is fortunate enough to acquire providers at Medicaid rates, then the
issue is whether the quality of care would be sufficient for the plaintiff’s needs. A number of
studies and articles confirm the fear that Medicaid rates will compromise access to the care that
these vulnerable children (and adults) require. A 2011 study published in the New England Journal
of Medicine established that Medicaid patients (the equivalent of Fund enrollees, since
reimbursement for most services are at Medicaid rates) experienced significant delays in getting
appointments with medical subspecialists as compared to private pay or private insurance
company patients. The delay in getting appointments was about twice as long—an average of
forty-two days under Medicaid—compared to twenty days with private insurance. 4

When care is restricted and inadequate there is legitimate concern that these children may
suffer unnecessarily, and likely die prematurely.® It is hardly surprising therefore, that
investigative reporting discovered that borne out by developmentally disabled individuals. The
New York Times article cited describes a number of unexplained deaths and other injuries to
disabled individuals in state facilities, most of which apparently related to poor care, such as
choking and drowning. The Times reported “the average age of those who died [from] unknown
causes was 40, while the average age of residents dying of natural causes was 54.” The State
Commission on Quality of Care and Advocacy for Persons with Disabilities found that there had

been “concerns about the quality of care in nearly half” of the unexplained deaths. The

F Bisgaier & Rhodes, “Auditing Access to Specialty Care for Children with Public Insurance,” 364 New Eng. J. Med. 2324, 2325,
2328 (2011); Harrington et al., “Nursing Staff Levels and Medicaid Reimbursement Rates in Nursing Facilities,” 42 Health
Services Res. 1105, 1106-07 (2007).

¥ Seee. 2. Kessler, “Critical Analysis of the Life Expectancy Research from an Attorney’s Perspective,” in Pediatric
Life Care Planning and Case Management, (797-799) (Susan Riddick-Grisham ed., 2004); Hakim & Buettner, “In
State Care, 1,200 Deaths and Few Answers,” New York Times, Nov. 5, 2011, at Al, available at
http://www.nytimes.com/2011/11/06/nyregion/at-state-homes-simple-tasks-and-fatal-results.html



“unexplained” death rate for individuals cared for by the State of New York was more than four
times higher than the rate in Massachusetts and Connecticut.

Thus even if the Fund were to approve nursing care for a certain number of hours, as noted,
it is likely that the family would be unable to find nursing staff who would be willing to work in the
home at those rates or on all shifts. The same is true with necessary equipment, and certain
providers, particularly those who provide more expensive or higher quality equipment, may refuse
to provide their goods at Medicaid rates—all of which has the significant potential to compromise
the health and well-being of these children and their caregivers.

Cost to Regulated Parties

The proposed amended regulations assert that “there are no costs to regulated parties by
these regulations. Qualified plaintiffs will not incur any costs in connection with applying for
enrollment in the Fund or coverage by the Fund.” That statement is simply untrue. Even a cursory
review of the regulations as they exist presently — and made worse by the proposed amendments
reveal there are tremendous costs to families — both out- of-pocket and in the time and energy
expended to try to obtain benefits. One mother estimated to me recently that, in addition to
providing full time care to her child, she spent on average more than twenty hours a week dealing
with Fund issues, making it impossible for her to geteven a part time job. Based on my discussions
with a number of families, this mother is not unique, and who knows how many families just give
up because of the difficulties in getting services and payment from the Fund. If a family appeals
the Fund’s denial of a service or item, they incur significant cost in time and likely require legal
counsel at significant expense in order to pursue the appeal. The appeals process is anything but
user friendly and the Fund families consider it so stacked in favor of denials that they often just

give up rather than pursuing an appeal.



Consumer Advisory Committee
The Fund enabling statute (PHL §2999-j (16) requires the Commissioner to “convene a
consumer advisory committee for the purpose of providing information, as requested by the

F

commissioner, in the development of the [Fund] regulations...” I do not know if such a consumer
advisory committee exists and, if so, who serves on it, or whether the Commissioner ever
requested any information from the Committee about the proposed amendments to these
regulations. Certainly none of the parents to whom I have spoken are aware of any such
committee, and it is difficult to believe that any reasonable consumer advisory body would be in
favor of either the proposed amended regulations or the way these families have been treated even
under the current regulations.
Suggestions for Improvement

Based on my discussion with many families over the last several years, it is clear the Fund
is not meeting the needs of these children and their caregivers. The process to obtain services 1s
overly and unnecessarily complex, and the rates of payment are inadequate for these families to
obtain the services and equipment that these children require. It certainly does not provide an
adequate substitute for the right to recover damages for future care pursuant to a judgment so that
parents can make health care decisions and provide for their child’s needs.

The Fund regulations (§69-10.4) require that enrollees be provided with a qualified case
manager who will prepare a “comprehensive written management plan to assist the enrollee... to
manage the delivery of all qualified health care services... and also to assist the enrollee to obtain

those services and filling out the forms necessary to obtain payment.” However, based on my

discussion with a number of families, the case managers are geographically remote, they are not



qualified or even aware of the child’s needs or services available to these families, and they have
not fulfilled their obligation to provide the comprehensive case management plan.

The Fund needs to provide better services to these families. As a start, they should be
required to comply with §69-10.4, but more importantly, since the Fund and its contractor’s
employees primary role seems to be denying payment for services, the Fund should be required to
create an ombudsman at the Fund’s expense whose sole role is to advocate on behalf of these
children for necessary services within the Fund. This ombudsman should not be employed by the
contractor but rather should function independently and answer only to the enrollee and his or her
family—as the ethical standards for professional case managers require.

In addition, consistent with the Legislative intent that the Fund serve as an adequate
substitute for the money Judgment or settlement that was taken away from these children, the
Regulations should be amended to assure that “qualifying health care services” is “broadly”
interpreted, as was stated at the time of the initial adoption “Emergency” regulations. Specifically
the regulation should provide that services, equipment or ordered by a child’s physician or other
professional are presumptively valid, both initially and in any administrative or judicial review
proceeding, and the burden should be on the Fund to overcome that presumption to deny a service
or item,

There are other remedial measures that would help to level the playing field, and assure
that these children have access to the care, equipment and services which they require. These
might include penalizing the Fund or its contractor for an unreasonable delay or denial of services,
and enhanced and more available judicial review. Legislative action may be necessary to make

these changes.



Conclusion
The Fund is not adequately meeting the needs of the children covered by it. It overly and

unfairly restricts what it will pay for, and the process to get approval is much too difficult and
expensive for these families to navigate—particularly when the deck is stacked against them. The
proposed amendments to the regulations make a bad situation worse — much worse. It is
respectfully urged that the proposed amendments be withdrawn, and that the regulations be fixed
to better meet the needs of these families, as the Fund was intended to do.

Respectfully on behalf of the NYS Academy of Trial Lawyers,

MICHAEL W. KESSLER

MWK.:gl



Heidi Skau

67 Adams Court
pearl River, NY
10965
Cell (212)
922-1087
December 16, 2019

Honorable Chairwoman Helene E. Weinstein
Assembly Ways and Means Committee

LOB 923

Albany, NY 12248

Honorable Thomas J. Abinati
LOB 744
Albany, NY 12248

RE: Bill A2347/A9018-A

Establishes an office of the state medical indemnity fund ombudsman and a medical
indemnity fund advisory panel to advocate for, assist and represent the interests of the
qualified plaintiffs

New York State Medical Indemnity Fund (the*MIF") has enrolled over 600 of the most
medically fragile children severely injured upon birth born due to medical malpractice

Dear Chairwoman Weinstein:

Please ask your committee to send Assemblyman Thomas J. Abinati’s A2347 ( the “Bill” ) to the
assembly floor at the start of the 2020 Legislative Session on January 8th. (See attached as
Exhibit A) This Bill will “establish an office of the state medical indemnity fund ombudsman and
a medical indemnity fund advisory panel to advocate for assist and represent the interests of
qualified plaintiffs.”

My twelve-year old son, Luke, is one of these qualified plaintiffs. He has severe cerebral palsy
spastic quadraparesis which caused developmental delays, severe scoliosis, severe reflux and

epilepsy.

This MIF was statutorily created back in 201110 reduce the cost of the medical malpractice
insurance specifically for all New York hospitals which have maternity units. Only children who
suffered brain or spinal injuries during labor and delivery at these hospitals can be enrolled. To
be enrolled in the MIF, the families must give up their rights to pursue a jury trial. (See
attached as Exhibit B, Public Health Law 2999-j (6) (b)). Itis my understanding from our
settlement conference that if we had decided to pursue a trial, any award would be expunged
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and Luke would have been automatically be enrolled in the Fund by the presiding judge.

After the November 2018 elections, | read your interview with the Legislative Gazette. In this
interview you stated that during your new tenure as Chairwoman of the Assembly Ways and
Means Committee you wanted to “find opportunities that lend a solution to the needs facing
our families.” This Bill is exactly your opportunity. MIE families have to constantly fight for
every single item. Currently without an advocate, we juggle 24-hour caregiving with appeals
and endless phone calls to claims. One Hundred percent (100%) of the time hiring a lawyer
would cost more than the item we are fighting for,

On June 14, 2017, the NYS Senate Health Committee held a Round Table for parents, attorneys
and providers. | testified that fighting the MIF became a part time job. | am unusual MIF parent
as | practiced law for a short time and know how to interpret government regulations. Even
with my background | struggled. Towards the end our construction appeal | had to hire a
lawyer. | acted pro se for three years. (See attached as Exhibit C, In the Matter of Howard
Zucker vs. Heidi Skau acting on behalf of L.S. (“the Order”) How many other parents are also
struggling, taking their children to the hospital, working full time, and spending any energy they
have left fighting the MIF. No other group needs an advocate more than us, the MIF families,

The MIF: A History of Abuse of Power

® Inthe spring of 2016 during my request for environmental modification, the MIF ordered
the independent evaluator, Accessible Options to recommend nothing. 1got a call from
the evaluator crying, as she did not know what to do. | immediately filed a complaint with
the Inspector General against the MIF administrator as this action was inappropriate.

As you can read in the Order, the administrative judge awarded us 60% of our requested
construction items. However, MIF refused to act and | was advised the only way to enforce
the order was to file an Article 78 proceeding. It was at this point that the cost of the
litigation in the NYS Supreme Court system would cost more than the construction.

® Onlune 20, 2016 the Department of Finance- Health Bureau decided they want to make
the NYMIF just another Medicaid program. They promulgated a new set of amendments
deleting all the benefits the families were receiving that when beyond the standard
Medicaid benefits. State Senator Hannon, the New York Trial Lawyers Association and the
families of the MIF banded together to defeat these regulations. (See attached Exhibit D,
the proposed regulations, a scathing letter from Senator Hanon to Commissioner Zucker
and the Memorandum of the NY Trial Lawyers)

¢ One of the benefits the MIF was looking to get rid of in the proposed regulations was
recreational and therapeutic assistive technology. Since their attempt to amend the

2



regulations failed, their current practice is to just outright deny items with no reasonable
explanation. This scenario is the most pressing example of why an advocate is so
desperately needed. (See attached Exhibit E, the MIF’s nonsensical denial, my
reconsideration argument and finally their approval.

e This past June, the NYS Court of Appeals, Third Department overturned another MIF denial,
in the Matter of Anson v. Zucker, 162 A.D.3d 1179 ( 3d Dept. 2018) According to the New
York Law Journal, “ the Third Department found this determination arbitrary and
capricious”. The MIF family in this case was requesting a lift to get their child in and out of a
therapy spa. (See attached Exhibit F, an excerpt from the article.)

Since Luke was enrolled in the MIF in 2014, | had to fight for glasses, a handicapped rental van,
dental bills, OTC laxatives, a wheelchair ramp, environmental modifications and most recently
assistive technology.

In September 2018, the MIF hired a new administer, Public Consulting Group (“PCG”). A new
director of Case Management, Michelle Clickner, has done her very best to help me.
Unfortunately, she cannot run the MIF all by herself. A statutory advocate and a creation of
advisory panel will go far to act a backstop to the abuse of power and indifference we the
families have faced over the years.

Please Chairman Weinstein, | just want to focus on my son.
We need an ombudsman.
We need an advisory panel to protect us from harmful amendments.

In the Bill’s Justification section, State Senator Hannon specifically referenced me, “One parent,
who is a lawyer by trade, testified to the need of a patient advocate”. Please assign great
weight to this letter as this Bill was created on my behest. Once the Bill is sent to the floor | will
make an effort to contact each assemblyman to tell them my personal story. A story that is the
same for each and every MIF family!
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Doctors Hospital seeking legislative support for new obstetrics program
2 By: Tim Curtis Daily Record Business Writer © February 20, 2020
Believing too many Prince George's County residents go outside of the

county for health care, Doctors Community Hospital plans to create an
obstetrics program, allowing more babies to be delivered in the county.

Doctors and Anne Arundel Medical Center, which recently joined together
to form the Luminis Health system, plan to brief the Prince George's
County House Delegation in th fi , accordi I kers :

ty . elegation in the next few days, according to lawmaker. Doctors Community Hospital In
and a hospital spokesman. Lanham.

Prince George's residents particularly seek care outside the county when
it comes time to deliver babies. An estimated 80% of babies born to Prince George's residents are born outside of
the county.

Two county hospitals — University of Maryland Prince George’s Hospital Center and MedStar Southern Maryland
Hospital Center — provide delivery services.

Many Prince George's families go to Anne Arundel Medical Center for baby deliveries. Other hospitals patients
choose include those in Montgomery County and Washington.

One of the benefits of Doctors and Anne Arundel joining forces under the Luminis brand, the hospitals said at the
time, was to allow Anne Arundel to help Doctors with its community needs assessment and with any opportunities
that arose out of that assessment.

It appears as though the obstetrics unit is a place where Anne Arundel’s performance can help the Lanham hospital
fill a need. A significant majority of the babies delivered outside of the county come from Doctors’ service area.

The Doctors’ unit would also be able to provide comprehensive women'’s health care, including breast health and
cardiac care.

Convincing patients to stay in Prince George’s County over delivering their babies in other counties was also an
impetus in building University of Maryland Capital Region Medical Center in Largo, replacing the Prince George's
Hospital Center.

At the hospital’s groundbreaking in 2017, U.S. Rep. Anthony Brown and then-County Executive Rushern Baker III,
both Democrats, spoke about their difficulties having children in the county.

Brown said he was told by doctors that if he wanted them to deliver his wife’s baby, he would have to find a
different hospital than the one in Prince George’s County. Baker said his plan was to have his first daughter at
Providence Hospital, despite living down the road from the Prince George's Hospital Center in Cheverly.

“University of Maryland Capital Region Health supports greater county access for women who experience
uncomplicated pregnancies,” the system said in a statement. “We also, however, recagnize the critical importance of
keeping the care of high-risk pregnancies and newborns requiring neonatal intensive care within the county. As the
only health system in Prince George's County that provides specialized obstetrics services to residents and their
families, we look forward to continuing to provide this high-level of care in a new, state-of-the-art hospital in Largo,
the University of Maryland Capital Region Medical Center, which is scheduled to open April 2021."

The two hospital systems have fought over programs in the past. When Anne Arundel Medical Center received a
certificate of need to create a cardiac care program, University of Maryland Capital Region Health went to court to
try to stop the program, saying it would take patients away from a program meant to be a crown jewel of the new
hospital.

A Prince George’s County Circuit Court judge ruled against Capital Region Health. The system dropped its appeal
last April, allowing Anne Arundel to proceed with its program.
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George H. W, Bush | 1924-2018

Leader of a nation, a family

He launched a Washington Post world out of a four-decade Cold War that had car-
dynasty, but first . Georse HW. Bush, the 41st president of the Unit-  ried the threat of nuclear annhilation.
YRSy, DULIISE g 12106 and the father of the 49rd, was a steadifast His death, at age 94 on Friday, also marked the
this proud public force on the intemational stage for decades, fom passingof i era
d his stint as an envoy to Beijing to his eight years as Although Bush served as president threa decades
servant stayes vice president and his one term as commander in  ago, his values and ethic seem centuries removed
tmeduringa chief from 1969 t0 1993, from today’s acrid political culture. His currency of
The last veteran of World War I1 to serve as presl- connection was the handwritten letter —
tumultuous €ra.  gens, he was a consummate public servant and & hotthe social medi
statesman who helped guide the nation and the » SeeBUSH,7A
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A TIMES INVESTIGATION

Johns Hopkins promised to elevate All Children’s Heart Institute.
Then patients started to die at an alarming rate.

Leslie Lugo's family visits her grave in September.

HEARTBROKEN

STORY BY KATHLEEN McGRORY AND NEIL REDI, PHOTOS BY EVE EDELHEIT | Times Stajf

Sandra Vizquez paced the heart unit at Johns Hopkins  believe the hospital had ]

dren were dying at a stunning rate, a Tampa Bay Times

FLORIDIAN

All Children’s Hospital.

Her 5-month-old son, Sebastign Vixtha, lay uncon-
scious in his hospital erib, breathing faintly through a
tube. Two surgeries to fix his heart had failed, even the
one that to be straigh

By the end of the week, all three babies would die.

The string of deaths in mid 2017 was unprecedented.
Nurses sobbed in their cars. The head of cardiovascular
intensive care sent an email urging his staff to take care

d cach oth

Vazquez saw another mom crying in the room next
door. Her baby was also in bad shape.

Down the hall, 4-month-old Leslie Lugo had developed a
serious infection in the surgical incision that snaked down
her chest. Her parents argued with the doctors. They didn't

of 5

The internationally renowned Johns Hopkins had
taken over the 5t. Petersburg hospital six years earlier
and vowed to transform its heart surgery unit into one of
the nation's best.

Instead, the program got worse and worse until chil-

investigation has found.

Nearly one in 10 patients died last year. The mortakity
rate, suddenly the highest in Florida, had tripled since 2015,

Other children suffered lifechanging injuries. Jean
Kariel Viera Maldonado had a heart transplant at All
Children’s in March 2017, Soon after, the stitching con-
necting the 5-vear-0ld’s new heart to his body broke, and
he had a massive stroke. Today, he can no longer walk,
speak or feed himself. His parents care for him full time.
3 Soo CHILDREN, 123

EIGHT CHILDREN: All of these kids went to the Heart Instituta and had problems with their care. Four died. Read their stories, beginning on 12A

LOCAL EDITORIAL BUSINESS Hll “ m II"" i | imll
A chat with Barry Manilow Teachers with guns? Testing for justice Trimming the tree 7IMge0571 180421y
The singer talks Christmas songs, retiring Theideais back, larida educa- Let DN doubtindeathrow  Christmas tree sales are off o a strong start Vel 135 No, 131
from touring and ... holograms. 1E tors still say no thanks. 18 cases. 18A, 214 in Tampa Bay, shertage ornet. 10 © Timas Puslishing Co.
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» CHILDREN
continued from 13A

As Ellen continued to fold All
Children’s into Johns Hopkins,
relationships with teams of pri-
vale-practice cardiologists and
critical care docters who had
played key roles in the unit began
to fall away. Johns Hopkins pre-
ferred 1o use its own employees.

“Disrupting a chemistry in
that program was what led to the
problems that they have today,”
said Dr. Al Saltiel, who was the
president of the critical care
group. “You can't replace the
entire team at the same time"

The changes troubled Quintes-
senza. After disagreements with
Colombani, he was demoted,
then pushed out of the program
in June 2016. He had been at the
Thospital for almost three decades.

By the end of the year,
Quintessenza was named chiel
of pediatric cardiothoracic sur-
gery at Kentucky Children's Hos-
pital. He dedlined to comment.

Colombani referred questions

NEILBED! | Times

Jean Kariel Viera Maldonado’s stitches broke,
with life-changing results.

EVE EDELHEIT | Times.

Cash Beni-King’s parents begged
doctors to fight for him.

Cash Beni:

1g had

iths he was

iasinthe
alive. After the first, his tiny heart was oo weak to wark on its
own. After the secend, a stroka left him paralyzed. Cashdied on
July 4, 2017. His younger brather is named Zven, pranounced
“seven” and spelled with four letters in memory of the day Cash
died. Cash's mather, Yiniisi Ben, recently creatad aremembrance
wiallin the living roem, hanging phatos of Cash areund words like:
“tamilly” and "love.” Looking at itbrings her to tears, His father,
Gold King, 5aid he blamed himself for awhile. He believes things
‘would be different ifhe had chosen another hospital for his san.
“He would still be here with us," he said.

All Children’s later conceded
that a procedure could be done,
medical records show. Made-
line’s parents took her to a hospi-
tal in innati, where she had

ing surgery that August.
She turned 3 this year.

“I went from planning a
funeral to planning a life)” Brian
Rebori said.

Surgieal intervention is almost
always recommended for babies

Em—

toan All Children's spokeswoman. with Madeline's condition, even
Midway through 2017, All Chil- Jean Kariel oLsick . One hospital sent if the first step is to improve the
dren’s replaced Qui i ther. It i nis et d i ight b baby’s chance of survival, said
with a young heart surgeon, Dr. candidate fora ransplant. For that, however, he would needto leave Puerto Rico. The cardiolo- Dr. Michael Monaco, a pediatric
‘Nhue Lap Do, straight out of fel- gistr hospitals: the Chil ital of Phil iia, Boston Chi iologist at Morgan Stanley
lowships at the Johns Hopkins Johns Hapkins 's. Jean Kariel's p All Children's because they had family Children’s Hospital in New York.
Haospital and the Children’s Hos- in Elorida, Before the ransplantin 2017, the family visited Walt Disney World. Jean Kariel sprinted Back at the Heart Institute,
pital of Philadelphia. through the park juni H hold on ta that memory. Shortly things got worse after Quintes-
Karl and Jacobs would handle afterthe the stitching ing Jean Kari heartto h e, and senza left in June 2016, With Karl
all of the hardest cases. hewlfe‘redadebi\haﬁngwokm—lecanm!ongerwak}\shskeepsgm«ing,nt‘sgsﬁﬁg harderto and Jacohs as the only surgeens,
maneuver hi dintoth Hispi y aboutwihat'sto come. ‘the program experienced its high-

" est six-month mertality rate in
Tale her home eight years, the Times analysis
and love her’ shows. At least four children died.

Medical professionals noticed
problems with surgeries per-
formed by Karl and Jacobs as
early as 2015,

Their patients were return-
ing ta the operating room to deal
with unforesesn complications,
six eurrent and former employ-
ees told the Times.

Parents who had chosen the
‘program for its strong reputa-
tion began having confounding.
experiences.

Madeline Hope Rebori was
born with a complex heart condi-
tion in June 2015, Karl had already
‘met her parents, who recall im
saying the condition could be
repaired with surgery. But after
Madeline arrived, a different All
Children's doctor told them noth-
ing could save her, they said.

His instructions to the fumily:
“Take her home and love her”

Tt is not clear who made the
decision. But Brian Rebori was
stunned. He asked to speak with
Karl. The hospital would not make
the. available, he said.

The father found a surgeon
at Stanford University Medi-
cal Center who agreed to review
Madeline's records. In a let-
ter, the surgeon

MONICA HERNDON | Times

Katelynn Whipple left the hospital
with a needle in her chest.

P
Katelynn Whi ded surgery soon after har birth in July 2018, Her aorta,
by in artary, n Herp: Y well. But

that her heart condition was an
unusual variant of a defect called
Tetralogy of Fallot. But his team
had seen dozens like it and had
repaired “a great majority” surgi-
cally, he said.

at. dlays aftar she i 4, they All

had lefta needla in their daughter's chest. took

asked Dr, Tom Kar ta remove the needle. Karl saidthe neadle didn't exist, Katelynn's parents told
the Times sarlier this year. Tha needle was rerr ing a later sul £ St Joseph's Chil-
dren’s Hospital in Tampa. All Children's ult ly settled with iy ital will
give her $5,000 annually for four years beginning on heriBth bithday, and $25,384 on her 26th
birthday, records shaw.

Karl and Jacobs each declined
to comment when reached by
Times reporters. They referred
questions to the hospital and did
not respond to emails outlining
the Tirres' findings. The emails
did not bounce back.

n onc 2016 case, which the
Tiines first reported in April,
Karl left a surgical needle ln
the aorta of newhorn Kate-
Iynn Whipple. Other physicians
Knew it was there. Nonetheless,
Katelynn was discharged with
the needle in her body. It was
removed three weeks later dur-
ing an unrelated surgery at 5t.
Joseph's Children's Hospital in
Tampa, records show.

Leaving a surgical needle
inside a patient is virtually always
a serious, preventable mistake. It
happenced two times that year in
the Heart Institute, All Children's
acknowledged inApril.

In June 2016, Jacobs and Xarl
operated on 3-year-cld Alexcla
Escamilla.

Alexcla had been born with a
heart condition requiring three
surgeries. She had already under-
gone one of the most challeng-
ing procedures in pediatric open-
heart surgery as a newborm, per-
formed by Quintessenza. About
ane in five patients die.

She survived it, and a second
surgery by Quintessenza.

Alexcia grew into a happy tod-
dler who danced around the
house and chased children at
parties. She played with dino-

saurs and Lrains, never dolls. She
preferred her hair in a side pony-
tail. She eouldn’t wait for the bus.
that toak her to preschool. Some
afternoons, when it took her
home, she stood firmly on the
top step, refusing to climb down.

The final surgery was sup-
pased to be much less risky than
the first. The chance of com-
plications — bleeding, infec-
tion, stroke, Major organ system
injury, death — was in the 2 per-
cent to 3 percent range, accord-
ing to her medical records.

This time, Jacobs took the
lead. Karl assisted.

After surgery, blood began
pooling around Alexcia’s ungs.
A vein in her esophagus had
‘burst. Tt ism't clear why. She had
to return to the operating room.

The next day, nurses noticed
Alexcia was less responsive. Abrain
scan showed she had suffered a
stroke. Neurosurgeans removed
a portion af her skull, so her brain
had room to swell. She was putina
‘medically induced coma.

‘When Alexcia woke up, she
could no longer control her mave-
ments or stabilize her neck. She

cia stared vacantly ather parents.

“She lost everything 1 loved
about her,' Escamilla sald.

Strokes during or after pedi-
atric heart surgery are rare. One
peer-reviewed study found they
happen in 5 percent of cases.
Another pegged the rate aslower
than 1 percent.

A variety of factors can cause
astroke, said Dr. Franciseo Poga,
professor emeritus of cardiovas-
cular surgery at the Mayo Clinic.
He said poor surgical lechnique
is one of them.

Internal warnings

The errors and rising death
rates weren't the first indications
‘hospital leaders had that the pro-
gram was in trouble.

Late in 2015, the four physi-
cian assistants who worked in
the operating room called for a
mesting with their supervisor
and Colombani, the chief of sur-
gery. They brought up speeific
operations that had gone badly
and expressed doubt in s
and Jacohs’ surgical abilities,
according Lo several people with.
» see CHILDREN, 15A.
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and research hospital.

» CHILDREN
continued from 144

direct knowledge of the meeting,
They spoke on condition of ano-
nymity, worrying that going pub-
Ticcould hurt their careers.

That December, the physician
assistants had a second meeting
about their concerns, this time with
the surgeons, the department’s
leadership team and the hospital’s
new directorof humean resources.

Karl and Jacobs continued

ope

Four other medical profes-
sionals working in the institute
told the Times they were so wor-
ried abont patient safety that they
met with their supervisor, human
resources or the hospital ombuds-
man in 2015 or 2016. Three said
they named Karl, Jacobs or both
surgeons in the conversation,

One former All Children’s car-
diologist, Dr. Elise Riddle, also
noticed poor results. She dis-
cussed experiences in sworn
testimony in June 2018 as part of a.
hearing to determine whether her

Hospital for Children in Orlando,
should be allowed to open a pedi-
atric heart transplant program,
Riddle testified that she could
Dot access comprehensive data
on the All Children's Heart Insti-
tute’s performance, even as
chairwoman of the program’s
quality improvement committee.
“Essentially all cardiologists
were forbidden from looking at
our outcomes data,” she said.
Riddle ndded that the admin-
istration and the surgeons had
ed by pro-

hibiting discussion on Ways 1o
improve care.
“Multiple levels of adminis-
‘tration had actually tried to hide
some outcomes,” she said.
Riddle left in 2016. The four
physician assistants left, too,
along with several doctors,
nurses and other medical pro-
fessionals in the unit. Riddle
described it as “a mass exodus™

ment calling for a “detailed, exter
nal review of the cardiovascular
cations, deaths, volumes, nod the
degree of or lack of transparency”

‘Suboptimal
outcomes’

In early 2017, the h

profitable institution. Board
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leaders took n step that showed
they recognized the program
‘wus struggling.

They started sending heart
surgery patients younger than
& month old to other hospitals,
Ellen told the Times. Those are
often the most difficult cases,

But the Heart Institute kept
seeing paticnts with less compli-
cated conditions.

The hospital said its heart
surgery program admitted 106
patients last year. The method
the Times used Lo identify cases
in the statewide admissions data
is conservative; it accounted for
83 patients.

Over the last decade, the pro-
gram’s surgleal results had been
on par with other Florida hospi-
tals, the Times analysis shows.
By 2017 that had changed.

Heart surgery patients at All
Children's last year were three
times as likely to die as those
across the state.

They were four times as likely
o come out of surgery needing a
machine to do the work of their
hearts and lungs,

Their surgical wounds were
five times aslikely to split open.

They took twice as long to
recover from surgery:

‘They were three times as likely
to become septic, o potentially

AN ,\/
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inferior vena cava had broken,
leaving him bleeding internally
for 20 minutes. He had a stooke
that damaged much of his brain,
‘his records show.

Jean Kariel's parents said they
were told stitches had never bro-
ken like that after a heart iraas-
plant at All Children's. One crit-
ical-care ductor told his fam-
ily “they were making n sincere
attempt te find the cause of this
unexpected complication.” Jean
Karicl's medical records show,

All Children’s never told them
anything move about it, they said,

Before the procedure, Jean
Kariel played soccer and rode
horses with his father near their
home in the Puerto Rican coun-
tryside, his parents said.

Now he’s in # wheelchair, mute,

“T'had a child who walked and
talked, and they returned him to
me like this,” his mother, Karen
Maldonade, said in Spanish.

Later in the spring of 2017,
Schastidn Vixtha, Leslic Lugo and
anather baby died withinaweek,

‘members wanted to elevate its and tum it into an
leaders transformed the haspital's heart surgery unit.
into the opemiting room. including a promation for Jacobs
That's when physicians dis-  to co-director.
covered the stitching cons “Our combined efforts over
his new heart to a vein cilled the  the past six years have pushed

the quality and safety of our car-
dine care forward,” Ellen wrole.
“The tite has come for ust leap
tonew heights of innovation™

Growing programs like the
Heart Institute had been central
to Johins Hopkins' steategy from
the beginnit

02012, Johns Hopkins rolled
oul an ambitious plan to ceate
new revenue sources that would
ultimately double its profit, add-
ing between $150 million and
$200 million aver the next few
years. A portion of the money
was expected to come from
expanding “high-demand, high-
revenue” speciallty centers, com-
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Heart Institute’s struggles at the
time of their children’s surgerics.
Nane who filed law-

pany

“The All Children’s Heart Insti-
tute fit the bill.

Heart surgery patients rep-
resent less than 3 percent of All
Children's admissions. But in
recent years, they have been
responsible for between 13 per-
cent and 17 percent of the hospi-
tl's total billing, the Times anal-

The deaths D the
Heart Institute’s nursing direc-
tor, Lisa Moore, to send an email
1o the institute’s staff about the
“suboptimal outcomes in our
surgical program.” She said te
program’s leaders recognized
“the gravity” of emplovee eon-
cerns and were working on a
“structured action plan”

Around thal time, 3-month-
old Cash Beni-King had a patch
sewed overa hole in the center of
his heart.

The operation’s expecled sur-
vival mte: 95 pereent.

Karl performed the

¥sis shows. Heart patient billing
peaked at in 2014,

The vear that eight children
died, the unit’s patients were
billed 383 million — 10 percent
of the hospitals total.

The hospital hilled another $25.5
million for 31 admissions to the
Heart Institute in the first quarter
thisyear the latestdata available.

How much of that the hospital
received is unclear. Private insur-
ers and federal programs like
Mevicaid and Medicn

suits, and there is no public sign
of any investigations that pre-
datee! the Times' reporting,

Some parents have since
learned the hospital withheld
information about their chil-
dren’s care,

Katelynn Whipple's parents
didn’t know a needle had been
leR in her chest until after she
was discharged from the hos-
Dital, they told the Times. They
returited and demanded the nee-
e be taken out. Karl denied it
existed, they said.

After the Times detailed her
case, regulators cited All Chil-
dren’s for not telling Katelynn's
parents and for not properly
reporting the incident to the
state, both violations of state law.
Regulitars also cited the hospi-
tal for not disch the sccond

or set their own reimbursement
rates, ypieally below full value.
‘The final payments aren't tracked
in thes Hoif: i

in June 2017; Jacobs assisted,
The surgeons believed the hole
was closed completely, acconling
ta Karl's notes on the procedure.
But tests proved otherwise.
reinforced the pateh with addi-
tional stitches.

Cash came oul of the oper-
ating room attached 1o a heart
and lung support machine. Mui-
tiple attempts to wean him off
the machine over the nest week
failed. Karl performed another
surgery to reinforce the stitches
around the hole. Shortly after,
Cash suffered a serious:

On July 2, 2017, Jacobs told
Cash's parents there was o way
10 save him. The next day; as his
parents begged doctors to keep
him alive, Cash was discon-
nected and lung sup-
port. Distraught, Cash’s father
broadeast his son’s Jast moments

o fu ! = on Ficebook.
iy ? 2 " Al least one other baby
died before Ellen had what he
Noonafo toreport! as 1 “hard conversa-
publicly. AR Chi v tion” with Karl. They decided Karl
ages, b gfoury prob- should focus on mission work and
lems. The Times produced single-year fig y analyzing demics, instead of operating
millions of rows of billing data that track incividual admis- ut the hospital, Ellea said in Apeil
sions to hospitals across Florida. For details on how the Kar remained on staft

lysis
comwracodeandbwhwasveﬂ:d—m‘skmm
com/heartdata.

@
He.

actual

‘She lost everything
Lloved about her'

gary lowrisk. But
complication changed Alexcia Escamilla’s life,
Watch th it

deadly response to infection.
Leslie Lugo, Cash Beni-King
and Jean Kariel Viern Maldo-
nado all devejoped infections in
the hospital after surgery, their
medical records shaw. The Cen-
ters for Disease Control and Pre-
vention considers infections
“largely preventable” in a stecile
hospital environment. Experts
sity a spike can indicate broader

problems in a surgical unit.

Jean Kariel was 5 in March
2017 when he received a heart
transplant. Karl was the lead
surgeon. His parents were told
the procedure went smoothly,
they said. But when Jean Karfel
returned from the operating
roam. he sereamerl for waler,

His bload pressure plum-
meted. Karl rushed him back

Not long after, in November
2017, a Leam from the top-ranked
Texus Children's Hospital came
to St. Petersburg to evaluate the
heart surgery unit. Ellen snid the
haspital asked far the review,
He has repeatedly declined to
release the team's report.

By the end of December, at
least cight children Bac died,

The haspital could have sent
many of those cases to other
henrt surgery prograums. There
are five in Central Florida alone,
including St. Ju s in Thmpa.

Ellen told the Zimes in May
‘that patient sufety and quality —
Mot money — drive the hospital’s
decision-making.

“1 don't actually know how
muck money the program

" he said.

In April 2018, the hospital
fying in a surgeon twice a
moenth from the Johns Hopkins
Hospital in Baltimore to lead all
henrt operations, Ellen said. But
the it ended after six
maonths, when the surgeon took
ajob in Chicago.

Although Jacobs and Do are
still listed as surgeons on All
Chitdren’s website, the hospital
isu't performing heart surgeries,

needle incident that year.

Mu Candelaria Tellez said she
discovered her daughter Leslie
Lugo hiad picked up pneumonia
in the hospital only by reading
her sutopsy report.

Tellez became suspicious while
her daughter was still alive, She
said she noticed a milky sub-
stance leaking from Leslie’s surgi-
cal wound after her second heart
surgery in March 2017, The doc-
tors denied Leslie had an infee-
tion for aweek, she said.

Leslie’s medical records show
that she had mediastinitis, an
infection that can develop after
heart surgery if a caregiver or
instrument is contaminated. It
occwrs in fewer than 5 percent of
pediatric heart surgery cases and
can be linked t the expertise of
the surgical team, according to

ing to its ient to the
Times. Karl was removed from
‘the website in July. The haspital
didn't answer questions about
whether he is still employed.

Public face

The Heart Institute’s market-
ingefforts bare little resemblance
1o what was actunlly happening
inside the operating room,

itself “a Yeading pediatric cardiac
surgery and cardiology program

Doctors told Leslie’s family
that infections were “normal”
and “happen all the time,” her
mother recalled.

What if

Glen McGowan remembers
when the doctors at Arnold
Palmer Medical Center told him
in late 2017 that his newborn
daughter, Ca'terriunna, would
need i heart tunsplant,

He will never forget how ane

o bk

I the United States” that provided
the “highestlovel"of cre.

At one point that vear, a video
on the All Children's Facebook
page touted: “Johns Hopkins All
Childeen’s Heart Surgery Pro-
gram performs 1000+ heart sur-
geries per. -

Actually, the Heart Institute
performed 164 procedures on
106 patient admissions Lust year,

‘New heights'

Even as turmoil engulfed the
Heart Institute, Ellen announced
he wanted to expand it,

In May 2017, he sent an email
to hospital staff

Témes in April,
Dr. Jorge McCormack, a pri-
vate-practice cardiologist with
privileges at the hospitl, sent a
screenshot of the video to n state
aversight in Novem-

do e was
transferring her to All Children’.
“The doctor grabbed me by
the arm and he said, ‘Pleasc,
don't take your baby there!*

M led.

But the family's Jeep was hay-
ing problems. All Children's was
an hour closer than the second
nedrest option. McGowin felt he
had no cholee.

Ca'terriunna got a transplant,
performed by Do and assisted by
the veteran Johns Hopkins sur-
#eon who was flying in from Bal-
timore. She died at All Children's
in June. Medical records show

ber 2017, raising concerns about

“overzealous” and potentially

inacenrate marketing efforts,
The hospital

maves that would support ‘mnﬁ
tinued growth of our program.”

Few of the parents the Times
interviewed were aware of the

"‘r‘" b ito herdeath.
Months later, MeGowan stond
outside his Avon Park home,
clutching two framed phatos of
Ca'terrivmna. His voice got quiet.
“I should have listened to that
doctor” he said.



Johns Hopkins to pay nearly $40 million
to two families hurt by All Children’s
heart surgeries

The hospital has been negotiating with 11 families; some were struggling to afford the
immense cost of care.

Rosana Escamilla gives her daughter Alexcia tiny pieces of food to taste in their home in
August 2018. Alexcia was left paralyzed after a heart surgery at J ohn Hopkins All
Children's Hospital. The details of her case match the public filing of a $12.75 million
settlement the hospital recently signed with a family. [EVE EDELHEIT | Tampa Bay
Times] '

By Kathleen McGrory and Neil Bedi

Published Aug. 23, 2019

Updated Aug. 28, 2019

The families of two children who were paralyzed after heart surgeries at Johns Hopkins
All Children’s Hospital will receive $26 million and $12.75 million in settlements with
the hospital, state records show.

Although the identities of the children are not public, the records describing their cases
match two of the patients featured in a Tampa Bay Times investigation into the
hospital’s troubled heart unit. Both families were struggling with the costs of caring for a
permanently disabled child with no relief in sight.

A third family that lost a child after heart surgery will receive $750,000.

Last year, the Times reported that the death and complication rates in the All Children’s
heart surgery unit had spiked in recent years, even after frontline workers warned
supervisors about problems. The CEO, three other executives and two surgeons and
stepped down after the Times investigation published and regulators demanded
sweeping changes. The hospital has halted heart surgeries while it restructures the
department.

RELATED COVERAGE: Johns Hopkins promised to elevate All Children’s
Heart Institute. Then patients started to die at an alarming rate.

All Children’s spokeswoman Danielle Caci said she could not comment on the
settlements “due to privacy concerns.”

In June, Johns Hopkins Health System CEO Kevin Sowers told the Times that he and
hospital leaders had reached out to the families of children who died or were injured in
the hospital’s heart surgery unit.

https://www.tampabav.com/investigations/2019/08/23/ioh ns-hopkins-agrees-to-pay-nearly-40-million-
to-two-famiIies-hurt—bv-a]l—childrens-heart—surgerieg[




“We made a mistake, and we need to make sure we help support these families and
make it right,” he said.

The three newly disclosed settlements raise the amount the hospital has paid to families
who sought treatment in the Heart Institute to more than $40 million. A fourth family
whose daughter died after a heart transplant settled a legal claim for $2.35 million in
May.

Additional settlements are expected. The health system disclosed to investors in
February that it was negotiating with 11 families, admitting liability in most cases.

RELATED COVERAGE: These eight children went to the All Children’s
Heart Institute. Here’s what happened to them.

Most of the families featured in the Times story didn’t know the unit had systemic safety
issues before reporters approached them last year. The parents who believed problems
had occurred with their children’s care said that before the investigation published, they
struggled to find lawyers willing to take their cases.

Malpractice settlements often include nondisclosure clauses that prohibit patients and
their representatives from discussing the arrangements publicly.

But the settlements were recorded in an online database maintained by Florida’s
insurance regulator, along with some basic details on each case. Although the database
does not typically list patient names, other details match two patients featured in

the Times’ reporting last year.

The $26 million settlement was for a male patient who suffered brain damage and lost
the use of his limbs following a March 2017 heart transplant. His principal injury is
described as a broken suture, the medical term for a stitch that holds tissues together
after an injury or surgery.

Those details match the case of Jean Kariel Viera Maldonado, who suffered a massive
stroke after a heart transplant in March 2017. His medical records, which his parents
shared with reporters, show that the stitching connecting his new heart to a vein called
the inferior vena cava had broken, causing him to bleed internally for 20 minutes.

https://www.tampabav.com/investigations/2019/08/23/iohns-hopkins—agrees-to-pav-nea rly-40-million-
to-two-families-hurt-by-all-childrens-hea rt-surgeries/




Karen Maldonado and John Viut their son, Jean Kariel, to bed. Jean Kariel had a
stroke after a heart transplant at All Children's last year. His parents care for him full
time. [NEIL BEDI | Tampa Bay Times] [NEIL BEDI | Tampa Bay Times]

Before the surgery, Jean Kariel was a vibrant 5-year-old who played soccer and rode
horses. Since the transplant, he has been unable to walk, speak or feed himself.

His mother became his full-time caregiver in their small Central Florida apartment. But
18 months after the surgery, she was already having trouble maneuvering him into the
car. She was worried about the day she could no longer lift him.

Reached by phone Wednesday, Jean Kariel’s father, John Viera, declined to comment.

The $12.75 million settlement went to a female patient who had had a heart surgery
known as a Fontan procedure in June 2016. The settlement record says the patient had
internal bleeding and a stroke. She suffered severe brain damage and lost the use of her
limbs.

Alexcia Escamilla had a Fontan procedure in June 2016.
Her medical records, which her family shared with the Times, show that the chance of

complications was in the 2 percent to 3 percent range. But after the operation, a vein
burst and blood began pooling around her lungs.
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The 3-year-old suffered a stroke, a rare complication of pediatric heart surgery. It was so
serious that neurosurgeons had to put her in a coma and remove a portion of her skull
so her brain could swell.

Alexcia can no longer speak or control her body. She sees multiple therapists and
doctors each week.

“She lost everything I loved about her,” her mother Rosana Escamilla told the Times last
year.

e g ‘? : 4
Rosana Escamilla bathes her daughter Alexcia in their home in August 2018. During
heart surgery at All Children’s, Alexcia suffered from a stroke that left her unable to
communicate. Alexcia has a special bed she uses while taking baths because she can't sit
up by herself. [EVE EDELHEIT | Tampa Bay Times] [EVE EDELHEIT | Tampa Bay
Times]

Escamilla declined to comment this week.

The family that will receive $750,000 lost a child who was injured in the hospital in the
spring of 2017. Reporters were unable to identify the child based on the description of
the case.

All three settlements, as well as the one from May, were reached outside of court,
records show.
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RELATED COVERAGE: Read all the Times’ stories on the All Children’s
Heart Institute.

Experts say settlement amounts are typically based on the injured patient’s medical
expenses, the cost of future care and lost earning capacity, as well as pain and suffering.
They also take into account what a jury might decide if the case went to trial.

Jorge E. Silva, a Miami-based medical malpractice attorney and adjunct professor at
Florida International University College of Law, said it isn’t unusual for claims involving
children who suffered brain damage to result in multi-million dollar awards.

“If you get a life-care planner to say that taking care of this kid who is profoundly
disabled is going to cost millions for the rest of their life, and you add to that the pain or
suffering of this child, you can easily arrive at $10, $20, $30, $40 million,” he said.

Families that lose children tend to receive smaller settlements because they do not have
to shoulder the same long-term medical expenses. But each case is different. In 2018, St.
Mary’s Medical Center in West Palm Beach paid $8.9 million to the family of a child
who died in its now-closed children’s heart surgery department, records show.

In some high-profile cases, the hospital or doctor has an incentive to settle out of court,
said Scott McMillen, an Orlando-based medical malpractice attorney who was not
involved in the Heart Institute cases. That’s because a jury may also choose to award
punitive damages.

“It’'s what amount of money will it take to get the attention of the defendant,” he said.

The problems in the All Children’s heart surgery program began after Johns Hopkins
took over the hospital in 2011 and made a series of personnel changes. Nurses and other
frontline workers began noticing unusual complications as early as 2015 and warned
their supervisors that children were being injured or dying after straightforward
procedures. But the surgeries continued.

By 2017, All Children’s had the highest death rate of any pediatric heart surgery
program in the state in the last decade, a Times analysis of state data found. The rates of
complications such as sepsis and wound ruptures had also spiked.

After the Times investigation, the hospital had to enter into a 12-month contract with
the government promising additional oversight to avoid losing federal funding. State
lawmakers also passed a law increasing oversight for pediatric heart surgery programs.

Johns Hopkins has vowed to make sweeping changes to its policies and structure,
including new checks and balances on the hospital’s president, more thorough vetting of
doctors and improved monitoring of patient safety and quality metrics.
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MARYLAND LAW ALREADY PROTECTS HOSPITALS AND HEALTH SYSTEMS
WITH CHARITABLE IMUNITY ABOVE THE LIMITS OF THEIR AVAILABLE INSURANCE

Maryland hospitals and health systems claim that the global market for excess and reinsurance
coverage is “hardening,” thereby making such insurance coverage more expensive. They claim that large
medical negligence judgments would “wipe out” a hospital or health system that didn’t have enough
medical professional liability insurance to cover the size of the judgment.

In fact, the Maryland Insurance Administration reports that health care professional liability
insurance in Maryland is both available and affordable, because of increased competition among insurers
who have entered the market to offer such coverage to Maryland physicians:

The stable rate environment and the continuing availability of coverage in the
Maryland market are positive indicators for health care providers. Likewise, the
closed claim and filed lawsuit numbers remain substantially below peak levels of
2012 — 2013. This should encourage potential risk bearers that have previously
declined to enter or expand their presence in the Maryland market during the
previous times of less stability to take advantage of growth opportunities within
the State.

Md. Ins. Admin., “2019 Report on the Availability and Affordability of Health Care Professional Liability
Insurance,” at 4 (Sept. 1, 2019) (emphasis added).

Even if a Maryland hospital was faced with extraordinary potential liability, Maryland law affords
hospitals with charitable immunity above their available insurance coverage. Section 5-632(c) of the
Courts and Judicial Proceedings Article provides:

A hospital or related institution that is a charitable institution and is insured
against this liability in an amount of not less than $100,000 is not liable for
damages in excess of the limits of that insurance.

Md. Cts. & Jud. Procs. Code Ann. §5-632(c). Because all hospitals in Maryland are charitable institutions,
they enjoy charitable immunity in excess of the limits of their available insurance. If a Maryland hospital
or health system could not afford to purchase excess or reinsurance coverage on the global market,
charitable immunity would protect against being “wiped out” by extraordinary potential liability.

Within the last decade, for example, The Johns Hopkins Hospital faced an extraordinary class
action lawsuit arising from the wrongful conduct of its agent and employee, Nikita Levy, M.D. In court
filings in that case, Jane Doe No. 1 et al. v. The Johns Hopkins Hospital, et al., Case No. 24-C-13-001041
(Cir. Ct. Baltimore City), the Johns Hopkins Defendants asserted that charitable immunity protected them
from liability in excess of their available insurance.

In the Order certifying the class action, the Hon. Sylvester Cox agreed that charitable immunity
protected the Johns Hopkins Defendants from liability above $190 million:

(OVER)




10. In connection with the final certification of the Settlement Class, the Court makes
the following findings with respect to Maryland Rule 2-231(b)(1)(B):

a. The Johns Hopkins Defendants are charitable organizations, and therefore
entitled to immunity for third-party tort claims under the Maryland doctrine
of charitable immunity, except to the extent of available insurance.

b.  The only assets potentially available to satisfy the Settlement Class
members’ claims are Johns Hopkins insurance policies, which are wasting
policies.

¢.  The $§190,000,000 Class Action Settlement Amount represents the total
assets available to satisfy the Settlement Class Members® claims, considering
that:

1. The limits of Johns Hopkins professional liability insurance would
be substantially eroded (and indeed have already been substantially
eroded) were Johns Hopkins to continue to defend this class action
or, if decertified, lawsuits brought by individual Settlement Class
Members; and

ii. Johns Hopkins® insurers have raised certain defenses to coverage.

d. Inmaking the findings set forth in paragraphs 10.b and 10.c, the Court has
considered the sworn testimony of James R. Murray, Esq., an attorney in the
Washington DC office of Dickstein Shapiro, LLP, and a nationally regarded
expert in insurance coverage issues. The Court finds that Mr. Murray’s
testimony is credible.

Order Granting Final Approval of Mandatory Class Settlement Agreement, dated September 19, 2014
(emphasis added). Because Maryland’s law of charitable immunity protects hospitals and hospital systems
beyond the limits of their available insurance, the liability of Johns Hopkins was limited to its insurance in
the Levy Class Action.

In summary, radical and offensive “tort reform” like SB 879, the so-called Maryland Infant
Lifetime Care Act, is completely unnecessary, because Maryland’s hospitals and health systems are
protected by charitable immunity from liability above the levels of their available insurance.

Charitable immunity protected Johns Hopkins from liability above its insurance coverage, and it
would do the same for any other hospital threatened with extraordinary liability.

Accordingly, even if excess or reinsurance coverage is temporarily unavailable or unaffordable
because of a hardening of the global market for such coverage, that would not be a crisis, and hospitals
and health systems would have nothing to fear from the tort system, because Maryland law already
provides hospitals and health systems with charitable immunity above their available insurance,
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EXECUTIVE SUMMARY

Healthcare professional liability insurance (hereinafter “medical malpractice insurance™)
covers doctors and other healthcare professionals for liability claims arising from the treatment
and care of patients. This annual report is based on data supplied by insurer groups to the
Maryland Insurance Administration (“MIA”). The continuous availability and affordability of
medical malpractice insurance to practitioners in Maryland is a vital and necessary component of
Maryland’s health care system.

In 2002 and 2003, rapid and substantial increase in medical malpractice insurance premiums
threatened to weaken access to high-quality health care in Maryland. The General Assembly
acted in 2004 and 2005 to stabilize the medical malpractice insurance market and to require the
MIA to collect relevant data and report annually to the General Assembly on the state of
Maryland’s medical malpractice market. This data is summarized in Exhibits A through L.

In Maryland, medical malpractice insurance is available to be purchased from admitted
mmsurers, non-admitted (surplus lines) insurers and risk retention groups. All writers of medical
malpractice insurance are licensed or authorized by the MIA to conduct business in the state. In
2018, 67 insurer groups wrote medical malpractice insurance policies in Maryland for all types
of health care providers. Total medical malpractice premium collected by these insurer groups
was $286,320,300, representing a decrease of 1.7 % from the prior year. Admitted insurers
accounted for 50% of the total written premium, while surplus lines insurers and risk retention
groups accounted for 16% and 34% respectively.

While the number of insurer groups engaged in the medical malpractice market in Maryland
1s substantial and has not fluctuated significantly over the past ten (10) years, the marketplace
remains highly concentrated with respect to premium volume. The leading admitted insurer and
the leading risk retention group account for 59% of the total premium volume collectively. That
said, the market’s premiums remained stable over the past year as evidenced by the fact that only
five (5) insurers made a rate increase filing during fiscal year 2019 (July 1, 2018 through June
30, 2019). These filings resulted in average increases of between 2.4% and 10.9 % to a total of
3,147 policyholders. These increases were offSet in the market by premium decreases averaging
4.4% impacting over 5,800 policyholders insured by our largest market share insurer group. Our
second largest insurer group did not make a rate impact filing in fiscal year 2019, Thus, medical
malpractice insurance premiums have again remained affordable and stable in Maryland’s
market over the past year.

INTRODUCTION

Health care providers are not required by law to purchase and maintain medical
malpractice insurance. Providers who elect to not purchase this coverage cannot participate in
health care networks supporting preferred provider organizations, health maintenance
organizations or managed care organizations.



Medical malpractice insurance premiums began to escalate in 2002 and increased
substantially in 2003 and 2004. The General Assembly intervened in 2004 and 2005, including
directing the MIA to collect data and report back to the General Assembly on this critical
insurance market segment annually. In response, the MIA provides this report each year,
including among other metrics, information about the number of active insurers in the medical
malpractice insurance market in Maryland, premium rates for selected medical specialties and
data for closed medical malpractice claims.

MARYLAND’S MEDICAL MALPRACTICE INSURANCE MARKET

Admitted insurers, surplus lines insurers and risk retention groups all provide medical
malpractice insurance policies to a wide variety of health care professionals in Maryland.'
Exhibits Al through A5 provide detailed information about these insurer groups. As in the
previous year, in 2018, the top two (2) insurer groups operating in Maryland were an admitted
insurer created by the General Assembly?, Medical Mutual Liability Insurance Society of
Maryland (MMLIS); and, MCIC Vermont (MCIC), a risk retention group organized under
Vermont law operating in Maryland as a non-admitted insurer. These two insurers captured 59%
of the market by premium volume, which was a decrease of 3.25% from the prior fiscal year.
Exhibit Al illustrates the 2018 premium and market share data for each insurer group. Exhibit
A2 lists the change in written premium for each insurer group by type of license from 2017 to
2018. The small drop in written premium of these top two market share groups contributes to a
slightly less concentrated market and confirms that competition exists in the market.

Exhibit A3 is a pie chart showing the 2018 market share of the top nine (9) admitted
insurers and a pie chart of the top nine (9) insurers including surplus lines insurers and risk
retention groups. Exhibit A4 shows the change in market share of the current top five (5)
insurers over the period from 2005 — 2018. MMLIS’ share of the market was 30%, a decrease of
4% from last year while MCIC’s share of the market increased to 29%. This activity is a
continuation of a trend over the past 6 years where it appears that MCIC continues to make
inroads into the market share of MMLIS. The total market share of the top two (2) insurer
groups remains high at 59% of the market, and continues to be stable.

MEDICAL MALPRACTICE INSURANCE PREMIUMS IN MARYLAND

In response to an increase in medical malpractice insurance premium rates between 2001
and 2005, the General Assembly created the Maryland Health Care Provider Rate Stabilization
Fund (“Fund”). Insurance Article, Section 19-802 of the Annotated Code of Maryland
established the Fund, effective April 1, 2005. The Fund subsidized medical malpractice
insurance premiums paid by eligible health care providers to admitted insurers that elected to
participate in the program through calendar year 2008.

! Refer to MIA’s Comparison Guide to Medical Professional Liability Insurance Rates (“Comparison Guide™) fora
detailed listing of insurers and premiums across the State.

% See Chapter 544, Section 1, Laws of Maryland, 1975.

3 The Fund consists primarily of revenues generated by annual premium tax imposed on health maintenance
organizations and managed care organizations pursuant to § 6-102 of the Insurance Article.

2



Exhibit A5 shows the history of MMLIS’ rate changes from 2003 through 2019. Of note
is that the sole rate increase since 2009 was 4% in 2012. MMLIS® rates effective January 1,
2018 dropped 2% and its most recent rate filing, effective January 1, 2019, reflects a decrease of
4.4%. The rates of MMLIS, the State’s largest writer of medical malpractice insurance by
premium volume, have remained stable since 2006.

Medical malpractice insurance premiums vary by specialty, policy limits and practice
location.  Exhibits B through G provide premium comparisons for twenty (20) different
specialties utilizing a base premium for policy limits of $1MM per incident / $3MM annual
aggregate for the years 2016 —2019. Although the premium rates may differ among companies
within a specialty, these Exhibits indicate stability in medical malpractice insurance premiums
during this time period.

Exhibits B through G also highlight the differences in premiums among insurers. To
assist providers in comparing medical malpractice insurance premiums, the MIA publishes the
Comparison Guide to Maryland Medical Professional Liability Insurance Rates (“Comparison
Guide”) on an annual basis. The Comparison Guide is available on the MIA’s website
(www.insurance.maryland.gov) using the following link:

http://www.insurance.maryland. gov/Consumer/Documents/publications/ medicalliabilityrateguid
e.pdf

The Comparison Guide compares general pricing among the major admitted insurers, surplus
lines insurers and risk retention groups offering medical malpractice insurance in Maryland.

By law, medical malpractice insurers are required to offer policies with high deductible
options of $25,000, $50,000 and $100,000.* Exhibits H and I illustrate that high deductible
options are not popular among providers. Although policies having a deductible of less than
$25,000 are sold, liability insurance policies, including medical malpractice insurance policies,
are routinely issued with no deductible.

CLOSED CLAIMS

One factor affecting medical malpractice insurance premium rates is the number of
claims filed, also known as claim frequency. Admitted insurers are required to submit certain
closed claim information on a quarterly basis to the MIA. A claim is a demand for compensation
arising from the alleged malpractice of a health care provider or facility. Exhibit J summarizes
the closed claim data provided to the MIA by insurer and Exhibit K summarizes the data by
specialty.

* Insurance Article, § 19-114 of the Annotated Code of Maryland. This statute was amended in the 2019 legislative
session to limit this requirement to policies with annual premiums of $5,000 or more effective October 1, 2019.

3



Between 2009° and 2013 closed claims generally increased among all insurer types
(admitted, non-admitted and risk retention groups). The number of closed claims hit a peak for
admitted insurers 2013 at 957. The number of closed claims hit a peak for non-admitted insurers
in 2012 at 425. The closed claim totals for 2018 were -47%and -20% off these peak totals for
admitted insurers and non-admitted insurers respectively.

Exhibit L summarizes the number of lawsuits filed by jurisdiction and venue. The
number of lawsuits peaked in 2013 and decreased by 41% in 2014 and again by 7% in 2015. In
2016, the number of lawsuits rose by 2% (22 lawsuits). For 2017, the number of lawsuits
increased by 8 %, but was 30% below the peak year of 2014. For 2018, the number of lawsuits
was 869, which was a reduction of 6% from the previous year.

CONCLUSION

The MIA continues to monitor concentration, availability and affordability trends for the
key medical malpractice insurance market in Maryland. The market continues to be relatively
stable but remains concentrated with 59% of the written premium acquired by two (2) insurers.
Premium rates were stable or decreasing again this year across the market as a whole and within
the two (2) largest market share insurers. The five (5) insurers that entered the market in 2016 —
2017 acquired a collective market share of 1.45% and there are (2) insurers that entered the
market in 2017 - 2018.

The stable rate environment and the continuing availability of coverage in the Maryland
market are positive indicators for health care providers. Likewise, the closed claim and filed
lawsuit numbers remain substantially below peak levels of 2012 — 2013. This should encourage
potential risk bearers that have previously declined to enter or expand their presence in the
Maryland market during the previous times of less stability to take advantage of growth
opportunities within the State.

% In 2005, the MIA used one form of on-line reporting, but that tool became unworkable. Since 2009, the data has
been collected using a different tool that enables the MIA to access and query the data more easily. This change in
systems may have resulted in a change in data collection.



JANE DOE NO. 1, JANE ROENO. 1, s IN THE
JANE ROE NO. 2, and JANE ROE NO. 3

Plaintiffs, : CIRCUIT COURT
V. : FOR
THE JOHNS HOPKINS HOSPITAL, : BALTIMORE CITY
JOHNS HOPKINS COMMUNITY - '
PHYSICIANS, and : Case No.: 24-C-13-001041
JOHNS HOPKINS HEALTH SYSTEM
CORPORATION

Defendants.

PROPOSED ORDER GRANTING FINAL APPROVAL OF MANDATORY
CLASS SETTLEMENT AGREEMENT

The Plaintiffs, Jane Doe No. 1, Jane Roe No. I, Jane Roe No. 2, and Jane Roe No. 3, by
and on behalf of others similarly situated (“Plaintiffs”), and Defendants, The Johns Hopkins
Hospital, Johns Hopkins Community Physicians Inc., and The Johns Hopkins Health System
Corporation (together, “Johns Hopkins™), having entered into a proposed Settlement Agreement
in this Action, and the Court having duly considered and preliminarily approved the proposed
Settlement Agreement, ordered the Parties to provide notice of the Settlement Agreement to the
Settlement Class Members, duly considered all objections to Settlcrnent Agreement, and
considered the Parties’ arguments and submissions in support of final approval,

IT IS ORDERED AS FOLLOWS:

& For purposes of this Order, the Court adopts the definitions set forth in the
Settlement Agreement.

Class Notice
2. The Court previously ordered the Plaintiffs, through the Claims Administrator, to

directly mail an approved form of notice of the Preliminary Approval Order to all individuals




who previously received written notice of the October 30, 2013 Conditional Cerification Order
and all individuals who previously registered as members of the Settlement Class. The Court
further ordered the Parties to provide notice to any Settlement Class Members who were minors
as of the date of the Preliminary Approval Order but who have not previously registered as
Settlement Class Members (a) by mailing written notice to their parents or (b) through alternative
means,

3. The Court previously ordered the Plaintiffs, through the Claims Administrator, to
provide publication notice of the Preliminary Approval Order pursuant to the approved Class
Publication Notice Plan.

4. Through the Claims Administrator, the Plaintiffs subsequently provided notice of |
the Preliminary Approval Order to the Settlement Class in the manner ordered by the Court, as
required by Md. Rule 2-231(h).

3. The Court finds that the notice of Preliminary Approval Order, as well as the
manner in which it was provided to Settlement Clasg Members, fairly and adequately described
the proposed class settlement and the manner in which class members could object to the
settlement,

6. The Court further finds the Plaintiffs provided valid, due, and sufficient notice to
the Settlement Class Members; and complied fully with the Maryland Rules of Civil Procedure,
- due process, and all other applicable laws. A full and fair opportunity was afforded to Settlement
Class Members to object to or to comment on the Settlement and to participate in the hearing
convened to determine whether the Settlement Agreement should be given final approval.

7. In making the findings in Paragraphs 4-6, the Court has considered the sworn

testimony of Jeanne C. Finegan, the President of HF Media, Inc., which is 2 division of the

-




Heffler Group and which has served as the Claims Administrator in this Action. The Court finds
Ms. Finegan’s testimony to be credible.

Class Certification

8. Pursuant to the Settlement Agreement and for purposes of this seftlement only,
the Court certifies the following final Settlement Class pursuant to Maryland Rule 2-
231()(1)(B):

All former patients of Nikita A. Levy M.D, (“Dr. Levy”) or all

such persons’ personal representatives, heirs or assigns, wherever

located, who have or may in the future have any claim against (1)

Nikita A. Levy, M.D. (“Dr. Levy”) or the Estate of Nikita A. Levy,

or (2) The Johns Hopkins Health System Corporation, The Johns

Hopkins Hospital or Johns Hopkins Community Physicians (or any

other person or entity affiliated with Johns Hopkins), arising out

of, based upon, related to, or involving injuries and damages

* claimed as a result of the Dr. Levy's photographing or videotaping

activities or boundary violations while he was an actual or apparent

agent, servant, or employee of Johns Hopkins.

9. In connection with the final certification of this Settlement Class, the Court makes
the following findings concerning the requirements of Maryland Rule 2-231(a):

a. The Settlement Class consists of over 12,000 former patients of Dr. Levy,
and therefore is (i) sufficiently numerous such that joinder of all members
is impracticable and (ii) sufficiently ascertainable, in that former patients
of Dr. Levy may be identified through Johns Hopkins® medical records.

b. There are questions of law or fact common to the Settlement Class for
purposes of determining whether this Settlement should be approved,
including but not limited to:

i Whether Dr. Levy was an actual or apparent agent, servant or

employee of the Johns Hopkins Defendants at all times;




ii.

iii.

iv.

Whether the Johns Hopkins Defendants are vicariously liable for
Dr. Levy’s actions;

Whether the Johns Hopkins Defendants’ actions and/or alleged
failures to act, including their alleged negligent failure to properly
investigate, credential, qualify, select, monitor, and supervise Dr.
Levy, directly and proximately resulted in foreseeable injuries or
damages to the Settlement Class Members; and

What was the extent and nature of Dr. Levy’s alleged misconduct,
including his surreptitious photography and videotaping of

Settlement Class Members and/or engaging in boundary violations,

The claims of the Representative Plaintiffs, Jane Doe No. | and Jane Roe

Nos. 1, 2 & 3, are typical of the claims of Settlement Class Members,

considering that each Representative Plaintiff is a former patient of Dr,

Levy, and each seeks to recover damages from the Johns Hopkins

Defendants arising from his alleged misconduct under vicarious liability

and negligence theories.

The class representatives will adequately represent the Settlement Class in

that:

The interests of the Representative Plaintiffs are sufficiently
identical to the other members of the Settlement Class based on
their status as former patients of Dr. Levy and the misconduct

alleged in the Amended Complaint;




i, The Representative Plaintiffs have been cognizant of their duties
and respousibilities to the Settlement Class Members; and
iii. As previously determined in the Cour-t’s October 30,2013 Order
approving Plaintiff’s Motion for the Appointment of 2 Steering.
Committee, Class Counsel are experienced in class actions and
other complex litigation, and have been involved m protracted
litigation invelving medical malpracticé for many years.
10.  In connection with the final certification of the Settlement Class, the Court makes
the following findings with respect to Maryland Rule 2-231(b)(1)(B):

a. The Johns Hopkins Defendants are charitable organizations, and therefore
entitled to immunity for third-party tort claims under the Maryland
doctrine of charitable immunity, except to the extent of available
insurance.

b. The only assets potentially available to satisfy the Settlement Class
members’ claims are Johns Hopkins insurance policies, which are wasting
policies.

¢. The $190,000,000 Class Action Settlement Amount represents the total
assets available to satisfy the Settlement Class Members’ claims,
considering that:

i. The limits of Johns Hopkins professional liability insurance would
be substantially eroded (and indeed have already been eroded)

were Johns Hopkins to continue defend this class action or, if




decertified, lawsuits brought by individual Setflement Class

Members; and

Johns Hopkins® insurers have raised certain defenses to coverage.
In making the findings set forth in paragraphs- 10.b and 10.¢, the Court has
considered the sworn testimony of James R. Murray, Esq., an attorney in
the Washington D.C. office of Dickstein Shapiro LLP and a nationally
regarded expert in insurance coverage issues. The Court finds that Mr.
Murray’s testimony is credible.
The Class Action Settlement Amount, which represents the limited fund
set at its maximum, is insufficient in to pay all the claims of the 12,000
Settlement Class Members, considering both the sheer number of the
claims and the nature the misconduct alleged in the Amended Complaint.
Pursuant to the Settlement Agreement, the entirety of the Class Action
Settlement Amount, less any costs, expenses or attorneys’ fees awarded by
the Court, will be devoted to the satisfaction of the Settlement Class
Members’ claims.
Pursuant to the Settlement Agreement’s Allocation Plan, the Class Action
Settlement Amount will be distributed to similarly situated Settlement
Class Members in an equitable manner. Plaintiffs’ counsel will submit the
expenses reasonably incurred in the course of the allocation procedure and
administration of this matter for payment from the Qualified Settlement

Fund, subject to the approval of this Court.

Fairness, Adequacy and Reasonableness




11.  The Court finds that the Settlement Agreement, including all exhibits thereto is

fair, adequate and reasonable under applicable Maryland law.

12.  In connection with the final approval of the Settlement Agreement, the Court

makes the following findings with respect to the Settlement Agreement’s faimess:

a.

The Settlement Agreement is the result qf over twenty months of
vigorously contested mediation and negotiations between Plaintiffs and
the Johns Hopkins Defendants.

The mediation was conducted by John W. Perry, Jr., a highly regarded
mediator in significant class actions across the country, and Brian Nash, a
highly regarded attorney with 40 years of experience litigating and
mediating cases in an around Baltimore City. The mediators engaged the
Parties in repeated in-person and telephonic sessions in their attempt to
reach a settlement.

During the mediation, the Parties zealously advanced their arguments, and
each side demonstrated a willingness to continue to litigate rather than
accept a settlement that was not in their client’s interests.

Throughout this litigation, the Parties have been represented by highly
experienced and competent counsel.

In making the findings in paragraphs 12.a-d, the Court has considered the
sworn testimony of the mediator, John W. Perry, Jr. and Brian Nash,

whose testimony the Court finds is credible.




EXHIBIT 4



JANE DOE NO. 1, JANE ROE NO. ¥ : IN THE
JANE ROE NO. 2, and JANE ROE NO.3

CIRCUIT COURT
Plaintiffs,
) FOR
V.
BALTIMORE CITY
THE JOHNS HOPKINS HOSPITAL, :
JOHNS HOPKINS COMMUNITY ; Case No.: 24-C-13-001041
PHYSICIANS, and :
JOHNS HOPKINS HEALTH SYSTEM
CORPORATION
Defendants.

AFFIDAVIT OF JAMES R. MURRAY

I, JAMES R, MURRAY, aver that | am over the age of eighteen (18) and that [ am
competent to be a witness in these ﬁroceedings. I declare the following to a reasonable degree of
professional certainty, and I would testify as follows:

L I am a senior partner and the Professionaibevelopment Leader of the Insurance
Coverage Practice at the law firm of Dickstein Shapiro LLP (“Dickstein Shapiro™) in
Washington, D.C. Our firm was retained in March of 2013 by Jonathan Schochor of Schochor,
Federico & Staton, P.A., counsel for the Plaintiffs, to act as insurance coverage counsel with
respect to the Defendants Johns Hopkins Hospital, Johns Hopkins ’Community Physicians, Inc.,
and Johns Hopkins Health System Corporation’s (the “Johns Hopkins Defendants”) claims for
insurance for the underlying liabilities of these Defendants arising out of the conduct of Nikita A
Levy, M.D. and allegations of their own direct negligence (the “Levy Claims”).

2. The Plaintiffs and the Defendants have reached a settlement agreement providing

for a payment of $190,000,000 in cash to the Class Plaintiffs (the “Settlement™).



3. I submit this affidavit regarding the fairness and reasonableness of the settlement
between the Plaintiffs and the Johns Hopkins Defendants. 1 also submit this affidavit in support
of the Joint Motion for Approval of the Class Seitlement. I have been personally and directly
involved in the negotiations that led to the Class Settlement. I have personal knowledge of the
matters set forth herein.

A. Experience

4. I am the Professional Development Leader of Dickstein Shapin’s Insurance
Coverage Practice, which is one of the nation’s largest insurance groups representing exclusively
policyholders. In 2014, we were named a “Leading Insurance Policyholder Firm” by Chambers
USA and by Legal 500: The Clients’ Guide to the U.S. Legal Profession and a “Tier-1 National
Insurance Law Firm” by U.S. News and Best Lawyers. In 2012, U.S. News named us “Law
Firm of the Year (Insurance).” We have frequently been included among the top five insurance
practices in the United States by Law360 and our firm has twice been named to the National Law
Journal's “Plaintiffs’ Hot List” (in 2013 and 2011) due in large part to the success of our
insurance coverage attorneys. Our group has helped clients recover more than §5 billion from
insurance companies in the last five years alone.

3 A complete copy of my biography is attached as Exhibit A. I have represented
policyholders on matters involving nearly every line of insurance over the last 28 years: Law360
designated me as one of only three national “Mst“ for insurance coverage in 2011 and one of
only five in 2013 (the only insurance lawyer to have received this recognition twice).

6. Since 2003, I have devoted a significant part of my insurance coverage practice to
representing policyholders in pursuit of insurance coverage for claims involving underlying
allegations of sexual conduct. I served as insurance coverage.counsel to the Roman Catholic

Archdiocese of Seattle since 2003. In 2004, the United States Bankruptcy Court for the Eastern



District of Washington appointed me special insurance coverage counsel to the Debtor Roman
Catholic Diocese of Spokane. That assignment lasted through 2007 and resulted in court
approval of almost $20 million of insurance settlements from the Diocese’s historical liability
carriers. In 2009, the United States Bankruptcy Court for the District of Oregon appointed me
special insurance coverage counsel to the Debtor Oregon Province of Jesuits. That assignment
lasted through 2011 and resulted in court approval of almost $120 million in settlements between
the Oregon Province of Jesuits and its historical insurance companies. In 2014, the United States
Bankruptey Court for the District of Montana appointed me special insurance coverage counsel
to the Debtor the Roman Catholic Diocese of Helena, which resulted in almost $15 million in
insurance settlements, subject to court approval and plan confirmation later this year, I most
recently served as insurance coverage counsel to the defendant Beebe Medical Center, Inc., and
subsequently, with the consent of Beebe Medical Center, to the plaintiffs in litigation involving
the conduct of Earl B. Bradley, M.D. a Delaware Pediatrician, which resulted in a $123.1 million
sett_lemcnt. I testified before Hon. Joseph R. Slights IIT (Delaware Superior Court) at the faimess
hearing in that case. I have been qualified as an expert in insurance coverage by the United
States Bankruptcy Court for the District of Montana and I testified at trial in Richardson,
Chapter 7 Trustee for Yellowstone Club World LLC et al. v. Cincinnati Insurance Company
(2011). '
B. Summary of Opinions
7. These are the salient aspects of my professional opinions regarding the Class
Settlement and the insurance settlements in this case. I am prepared to testify to the same.
e The limits of applicable insurance coverage for claims arising out of the acts of

Nikita Levy, M.D. and the allegations of direct negligence by the Johns Hopkins
Defendants are $224 million dollars:



e The insurance policies applicable in this matter are wasting policies, meaning that
any expenses incurred in the defense of this matter by the Johns Hopkins
Defendants or on their behalf by their insurance carrier, MCIC Vermont, Inc.,
would be deducted from the insurance otherwise available to pay judgments or
settlements;

o The assets of the Johns Hopkins Defendants are unavailable to the Class Plaintiffs
under the Doctrine of Charitable Immunity;

» The Settlement between the Johns Hopkins Defendants and the Phintiffs is fair
and reasonable. Indeed, in view of the limits of available insurance, the Johns
Hopkins Defendants’ Charitable Immunity, and the “wasting” natwre of the
available insurance policies, the result in this case is extraordinarily favorable to
the Class Plaintiffs.

C. Retention by the Plaintiffs and MCIC Coverage

8. In March of 2013, Schochor, Federico & Staton, P.A. retained me to serve as
insurance counsel with respect to the underlying Levy Claims against the Johns Hopkins
Defendants and the Johns Hopkins Defendants’ claims for insurance for those claims. Following
my retention, my team received and reviewed voluminous binders of documents, including the
Johns Hopkins Defendants’ applicable or potentially applicable insurance policies discussed
below, the underlying Class Action complaint setting forth the Levy Claims, expert reports and
other additional information regarding the substance of the Levy Claims, and the mediation
statements submitted in connection with the settlement process.

9 Our first step in determining the amount of available insurance was to determine
what “lines” (or types) of insurance coverage were implicated by the Levy Claims. The Johns
Hopkins Defendants maintain a liability insurance program comprised of a primary policy and
three excess policies offering potential total coverage “limits of liability” of either: (a) $224
million in Professional Liability insurance, or (b) $205 million in General Liability insurance,

depending on the applicable coverage.



10.  MCIC Vermont, Inc. (“MCIC”) provided all of the Johns Hopkins Defendants’
Professional Liability and General Liability insurance on a claims-made basis since 1988, when
Dr. Levy began working for the Johns Hopkins Defendants. Because these claims-made
insurance policies respond to claims made against the insureds in the policy year in which a
claim of wrongdoing is asserted (here, by service of the Class Action Complaint against the
Johns Hopkins Defendants) and no historical “occurrence™-based Professional Liability and
' General Liability insurance policies cover any period of Dr. Levy’s employment, only a single
year’s insurance policies are in play in this case,’

11.  The Professional Liability and General Liability insurance provide alternative
coverage that forecloses the possibility of concurrent recovery under both coverage parts. The
policies specify that if a claim implicates both the Professional Liability and the General
Liability insurance, only the Professional Liability insurance will apply and provide coverage.
As such, the General Liability insurance would be applicable only if the Professional Liability
insurance did not afford coverage for the underlying Leﬁ Claims. As a result, in this case, only
the Professional Liability insurance applies and provides the Johns Hopkins Defendants
coverage.

12. The Johns Hopkins Defendants’ [iability insurance program includes a primary
policy bearing policy ﬁumber PR 1113, which provides Professional Liability coverage for
claims made during the January 1, 2013 to December 31, 2013 period (the “Primary Policy™).
The program also includes three excess policies that follow form to the Primary Policy in all
relevant respects (the “Excess Policies”). In total, the Primary Policy and the Excess Policies
provide combined coverage “limits of liability” of $224 million for any and all Professional

Liability claims. Unlike many insurance programs that are comprised of different commercial



insurers participating at each layer, a single insurer, MCIC, issued both the Primary Policy and
the Excess Policies. The Johns Hopkins Defendants’® Primary Policy and Excess Policies provide
Professional Liability coverage for the Levy Claims.

13. In assessing the availability of coverage, the proper analysis focused on the
alleged misconduct of the Johns Hopkins Defendants — i.e., whether the “Claims” against the
Johns Hopkins Defendants “arise out of . . . any act, error or omission . . . in the furnishing of or
the failure to furnish Professional Services.” Here, the allegations in the underlying complaint
support the argument that the claims against the Johns Hopkins Defendants fall within the terms
of coverage. For example, the underlying complaint clearly alleges, and the facts wholly
support, that the Johns Hopkins Defendants made errors and omissions in the fumishing of
“medical . . . or other professional healthcare treatment or services” that satisfy the first prong of
the “Professional Services” definition.

14.  Although the “Professional Services” definition was satisfied as to the Levy
Claims in my professional opinion, MCIC raised and, absent settlement, could have pursued
arguments that the “Professional Services” definition was not satisfied based on the nature of the
conduct alleged against Dr. Levy and the Johns Hopkins Defendants. In that case, the General
Liability coverage might have applied, but then only if the alleged conduct caused “bodily
injury” to Plaintiffs and was not excluded by a “Sexual Misconduct” exclusion applicable only to
the General Liability coverage part. These potential arguments, and the likely cost of
overcoming them, have informed my professional opinion as to the reasonableness of the
Settlement.

D. Other Policies

15.  In addition to the Professional Liability and General Liability insurance programs

discussed above, the Johns Hopkins Defendants also maintained a directors and officers



(“D&0”) insurance program comprised of a primary policy and three follow-form excess
policies offering total “limits of Liability” for Entity Coverage of $25 million (subject to a
$500,000 retention). The Johns Hopkins Defendants also maintained a Cyber Liability insurance
policy offering total “limits of liability” for Information Security & Privacy Linbility of $20
million (subject to a $500,000 retention). Neither of these additional insurance programs is
applicable to the Levy Claims, as both contain a clear and specific exclusion for all claims
related to or arising from bodily injury, mental anguish, emotional distress, and humiliation -- the
specific harms alleged by the Plaintiffs in the underlying complaint for the Levy Claims.

E. “Wasting” Policies

16.  Pursuant to the language of the MCIC Primary Policy and Excess Policies, all
amounts paid in defense of an underlying lawsuit or separate lawsuits count toward the erosion
of the applicable coverage limits. Thus, the sooner that an underlying suit is resolved, the more
insurance will remain to pay the underlying victims. In sum, the Primary Policy and Excess
Policies at issue would pay a maximum of $224 million, less all defense costs, for a covered
claim. Accordingly, all costs for the Johns Hopkins Defendants' defense counsel (local and
national, billable by the hour) in addition to all costs for defense medical and other experts as
well as all associated costs would be deducted from any available insurance coverage prior to
any payments made to the Plaintiffs.

17. On the basis of my experience working on behalf of insureds in matters
concerning allegations similar to those at issue in this case, it is my opinion that if these claims
were litigated individually, as opposed to through a Class Action, the wasting nature of thesé
insurance policies would result in the vast majority of the available insurance being spent in the
defense of these claims, rather than being paid to the Class Plaintiffs. It is my opinion that in any

event, significantly less than $190 million would be available for recovery by the Class



Plaintiffs, were these claims litigated individually. That is because a Class Action provides
economies of scale, requiring a single defense of the allegations rather than separzte defenses of
each individual claim, potentially by separate defense attorneys in multiple jurisdictions and with
additional costs to coordinate those defenses. For example, if the Johns Hopkins Defendants
spent only $25,000 in defending each case individually (which would include all lawyers’ fees,
experts’ fees for liability issues as well as evaluating each Plaintiff for damages, ind associated
expenses), all insurance proceeds would be paid to the defense attorneys and experts and not the
Plaintiffs. Certainly if these cases were litigated individually, a few Plaintiffs might benefit to
the detriment of thousands of others.

18.  Ifis also my opinion that even if these claims were [itigated to verdict as a class
action, and the Plaintiffs prevailed, there would be significantly less than $190 million available
for recovery by the Plaintiffs.

F.  Charitable Immunity

19.  Recovery on behalf of the Class Plaintiffs in this matter is limited fo the available
insurance coverage. The assets of the Johns Hopkins Defendants are immune from suit pursuant
to the doctrine of charitable immunity. Maryland traditionally holds entities that maintain their
funds “in trust for charitable purposes” immune from liability in tort, Perry v. House of Refuge,
63 Md. 20 (1885). This common law “charitable immunity” doctrine has long since been
codified with respect to any “hospital or related institution.” Any such entity “that is a
charitable institution and is insured against this liability in an amount of not less than $100,000
is not liable for damages in excess of the limits of that insurance.” Md. Code Am., Cts. & Jud.
Proc. § 5-632(c) (West) (emphasis added). Thus, pursuant to Maryland statte, the Johns
Hopkins Defendants, as charitable institutions are not liable in excess of their $224 million dollar

policy limits.



G. Negotiation

20. I was present for each of the me-diation sessions between defense counsel for the
Johns Hopkins Defendants, the Johns Hopkins Defendants’ insurance carriers, those insurers’
reinsurance carriers, Class Counsel, General Counsel, and Risk Managers for the Johns Hopkins
Defendants. These negotiations were arms-length, adversarial, and at times, very hotly
contested.

H. Conclusion

2}.  For all the reasons stated in this Affidavit, I believe, based on 28 years of
experience, that this settlement is fair, adequate and reasonable. Indeed, it is my opinion that the
result is extraordinary, based on all of the factors involved in this litigation. It is my belief that
this Settlement constitutes the largest settlement of a Class Action founded upon allegations of
sexual abuse, and the third largest sexual abuse settlement of any kind. Insurance coverage
litigation would not have resulted in greater recovery in this matter, and the global settlement of
this matter has successfully preserved insurance assets for the Class Plaintiffs that would
otherwise be spent for the defense of this action. Indeed, if a global settlement had not been
reached in this matter, the only future certainty would be many, many years of prolonged
litigation with an uncertain outcome., Certainly, significantly less than $190 million would be

available to Plaintiffs if this litigation had not been resolved in a Class Action.

James RTMm-ray

Swom to before me on this // Hdhy
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