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The Unintended Consequences and Why the Bill Must Be Opposed

When a person has been found guilty of a crime but not criminally responsible, the person is
committed to the Maryland Department of Health with a focus on treatment and behavioral
health. The commitment usually involves a period of time in a state psychiatric hospital which
typically leads to a court monitored community release known as Conditional Release which
requires the person to adhere to specific conditions in order to remain in the community. The
purpose of Conditional Release is to provide therapeutic support in the community allowing
for a safe and structured transition to community living. Criminal Procedure §§ 3-112 through
3-123 set forth the procedures regarding the commitment and conditional release for those
persons found guilty but not criminally responsible.

This bill seeks to amend Criminal Procedure §§3-116, 3-117, 3-119, 3-121 (a) — (d), and 3-122.
This encompasses almost every piece of statutory law surrounding Conditional Release,
essentially rewriting lengthy, detailed statues that were thoughtfully developed by all
interested agencies and affected parties, including the Office of the Public Defender (OPD).

§3-116-117

This Bill would require the presence of an Assistant State’s Attorney (ASA) at all
Conditional Release and Conditional Release Revocation Hearings or FORFEIT
the right to take exceptions to the Administrative Law Judge’s (ALUJ) opinion.

-Before a committed person is released from commitment, the Office of Administrative
Hearings (OAH) conducts a hearing to determine if the person is eligible for release.

-After the hearing, the AU sends a report to the Circuit Court judge, the Maryland Department
of Health (MDH), the committed person and his attorney, and the State’s Attorney’s Office
(SAO) with a recommendation regarding release eligibility.

-Under the current statute, any party regardless of whether they attended the hearing may file
an exception to the ALJ’s recommendation.

-The proposed changes to these statutes would have a profound fiscal impact on the 24
State’s Attorney’s Offices around the State.






These hearings take place on a weekly basis within the 6 Regional Psychiatric Hospitals
and State Residential Centers statewide (from Western Maryland to the Eastern Shore).

Due to the statutory requirements regarding the timing of these hearings, they are
scheduled with VERY little notice to the parties — usually less than one week (no
specified timeline of notice is given in the §3-115).

To enable an ASA to be present at each hearing would require each SAO to assign staff
to either travel the state to attend the hearings or acquire office space and assign
permanent staff in each State Psychiatric Hospital. There were a total of 19
release/revocation hearings scheduled for the Baltimore City State’s Attorney’s Office
alone for the months of January and February in 2020.

The need to arrange calendars for ASA’s to attend will likely lead to numerous
postponements and would delay the release proceedings. This delay would cause a
negative fiscal impact on the MDH.

If the SAO of each jurisdiction do staff every Conditional Release and Revocation
hearing, the ensuing litigation will result in a tremendous increase in time to conduct
these hearings. This will also add a substantial staffing burden to the OAH, MDH, and
OPD.

At present, the various SAO’s designate staff to attend the hearings in a limited number
of cases when a need is identified. The majority of cases can be agreed to by the parties
without the presence of an ASA.

Requiring the presence of an ASA to preserve and protect any future appellate right
places an unneeded burden on multiple agencies, but most egregiously on the 24
State’s Attorney’s Offices. Most importantly, there is no harm by the existing statutory
scheme the proposed amendment would remedy.

It is important to note that current case law establishes that the standard of proof to
overturn an AL opinion to be a showing of an abuse of judicial discretion. Byers v.
State, 184 Md.App. 499. This existing standard limits the ability of overturning an ALJ
opinion, except in the most egregious of circumstances.






§3-119

This Bill seeks to apply the Circuit Court Rules of Discovery to the Conditional
Release Hearing process.

-The OAH conducts the hearings. Discovery procedures are addressed in the OAH’s regulations.
COMAR 28.02.01.16 sets forth the OAH discovery procedures and allows any party to request
discovery rendering this provision unnecessary.

-This provision is ambiguous as it fails to specify whether civil or criminal Maryland Discovery
rules would apply.

§3-121

The proposed changes to this section require that the OPD and defense attorney
of record be given notice of any violations of Conditional Release prior to the
issuance of a Hospital Warrant.

-When a person is on Conditional Release, his compliance is monitored by the Community
Forensic Aftercare Program (CFAP). If he fails to adhere to the conditions of his Conditional
Release, CFAP will notify the State’s Attorney’s Office. After an Assistant States Attorney (ASA)
reviews the documentation and determines the person has violated his Conditional Release,
the ASA will file a petition asking the Court to revoke the Conditional Release and issue a
Hospital Warrant. The Court then reviews the petition and if the Court determines that
probable cause exists that the person violated his Conditional Release, the Court will issue a
Hospital Warrant. Once the Hospital Warrant is served, the person is immediately returned to
the hospital.

-The Hospital Warrant process is an expedited, ex-parte hearing for the purpose of intervening
as quickly as possible when a person is not compliant with conditions of release. This is to
avoid further psychiatric deterioration, which is deleterious to the defendant and to public
safety.

-To notify the defense of a violation before issuance of a warrant presents a substantial risk
of harm to:
- law enforcement who will be serving the warrant
-staff at the treatment provider’s program who may be reporting the lack of compliance
-the person on Conditional Release who may abscond from treatment in order to
evade service of the warrant

-A violation of a Conditional Release does not require the issuance of a hospital warrant. When
CFAP reports the violation they often recommend the person remain in the community and
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enhance the treatment if appropriate. Requiring the defense to be notified with every violation
may affect the Conditionally Released person’s relationship with his treatment team as it puts
an emphasis on noncompliance and flies in the face of the non-punitive therapeutic nature of
Conditional Release.

-Under the current provision, the OPD or last attorney of record is sent a copy of the Hospital
Warrant once it is issued. This notice is appropriate and sufficient to provide notice to the
defense without the corollary risk to the treatment providers or law enforcement agencies.

The proposed changes also require that the State’s Attorney’s Office submit an

affidavit stating that there is a factual basis for any alleged violation.

-To further require an officer of the court to present an affidavit is unnecessary and insinuates
that the pleadings filed by the State’s Attorney are disingenuous on their face.

In Romechia Simms v. Maryland Department of Health, et al., No. 20. September
Term, 2019, the Court of Appeals addressed CP §3-121. (See attached.)

-Appellant had been on Conditional Release after being found not criminally responsible for the
charge of involuntary manslaughter after she was discovered pushing her deceased three-year-
old son in a swing for 40 straight hours. She challenged the issuance of a hospital warrant
arguing that CP § 3-121 violated her right to due process by not having a dangerousness finding
prior to issuance of the hospital warrant.

-The Court of Appeals examined CP §3-121 and determined that the procedures governing
violations of Conditional Release did not violate due process. The Court pointed out that the
statute requires a full hearing within 10 days of the serving of the Hospital Warrant assuring
that the committed person will receive his full due process rights at the “speedy hearing.”

-The Court found that a person who violates his Conditional Release is presumed dangerous.

-The Court held that CP § 3-121 “appropriately balances the interests of society against a
committed person’s conditional liberty interest.”






§3-122

This provision adds the following language: The Court Shall Hold a Hearing After
an Application is Made Under This Subsection to Determine Whether the
Applicant has Satisfied the Requirements for Release Under §3-114 of this Title.

-This section currently sets forth the procedures for filing an Application for Change in
Conditional Release. The proposed additional language is ambiguous. It is unclear whether it is
meant to apply to all applications for changes in conditional release or just those applications
addressing release eligibility.

-In 2019, there were 56 Applications for Change in Conditional Release filed by the Office of the
Attorney General (OAG) or the SAO statewide. Of the 56 Applications, only 14 required a
hearing.

-Regardless of its intent, requiring the Courts to hold hearings for all Applications for Change in
Conditional Release would be burdensome on all parties. Currently, any party can request a
hearing on the matter. This proposed provision would require a hearing regardless of the
necessity and does not allow a judge to use her discretion in determining whether to hold a
hearing. This requirement represents a costly and unnecessary burden on the Courts.

-Scheduling hearings every time an application is filed would require attorneys from the OAG,
SAO and OPD to appear. This is a tremendous waste of resources for all of these agencies
when the majority of the applications can be handled without a hearing.

The proposed change also adds the language “not exceeding five years” to the
section that allows a court to extend the Conditional Release by an additional
term of five years.

-In its current form, the statue allows the Court to extend a person’s Conditional Release
indefinitely but for no more than five years at a time. The proposed language is ambiguous as it is
unclear if the intent is to allow terms of less than five years or to prohibit the court from extending a
Conditional Release for no more than a total of five years definitively.

-Under the current statute, a Conditional Release term can be extended as long as it is clinically
necessary. When a person’s Conditional Release is close to expiring, the MDH reviews the
person’s progress and makes a recommendation regarding the extension of the Conditional
Release term based on clinical decisions and.not arbitrary time limits.

-The statute as written allows the Court flexibility so that treatment services can be provided in
the community so long as it is clinically indicated. The five year time limit requires the Court to
conduct periodic reviews.






Summary

The purpose of Conditional Release is to provide a therapeutic rather than punitive approach to
individuals with major mental ilinesses who come through the criminal justice system. The
highly structured treatment conditions allow these individuals to live safely in the community
with the goal of decreasing hospitalizations and recidivism. The Not Criminally Responsible plea
is an affirmative defense for which individuals avail themselves after they have been fully
informed that the Court may have long term supervision over them. There are no defects in the
current statute and no benefit to the proposed changes. Should the Bill be voted forward as
proposed, it would unnecessarily impose a significant fiscal burden on all of the SAOs when
there is no harm done by the existing statutory scheme to remedy. It would also increase the
risk of harm to the treatment providers, law enforcement as well as the individuals on
Conditional Release. Criminal Procedure §§3-116, 3-117, 3-119, 3-121 and 3-122 as they exist
are more than sufficient and provide well established statutory protection for both the rights of
the defendant/patient and public safety.

For these reasons, | urge an unfavorable report of SB 731.
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Maryland law provides a mechanism by which a person can be determined to have
. been gﬁilty of a crime but “not criminally responsible” for its commission. See generally

Incompetency and Criminal Responsibility in Criminal Cases, Md. Code (2001, 2008
Repl. Vol, 2018 Cum. Supp.) Crim. Proc. (“CP”) §§ 3-101-123. Under that
circumstance, the person is committed to the Maryland Department of Health (“Health
Department”). The statufory scheme provides, in appropriate circumstances, the option
of a court order allowing for the -committed person’s “conditional release” to the
community with specific conditions to which the committed person must adhere. The
statutory scheme also spells out what occurs if a committed person, after having been
placed on conditional release, is alleged to have Qiolated one or more conditions of release.
The present case focuses on the steps a court is to take upon receiving a State’s Attorney
(“State”)' petition alleging that a committed person has violated conditional release.

Ms. Romechia Simms, upon pleading guilty in the Circuit Court for Charles County
to involuntary manslaughter in connection with the death of her young child, was found
not criminally responsible. She was committed to the Health Department and
conditionally released pursuant to court order. Later, the Staté filed with the circuit court °
a petition for revocation or modification of Ms. Simms’ conditional release, alleging that
she had violated a condition of her release. Acting pursuant to CP § 3-121, the court
reviewed the petition, and upon “determin[ing] that there is probable cause to believe”
that Ms. Simms “has violated a conditional release,” issued a hospital warrant. Upon
execution of the warrant and in furtherance of the court’s order, Ms. Simms was

recommitted to a mental health facility in anticipation of a required hearing before an



Administrative Law Judge (“ALJ”) “[wl]ithin 10 days after the committed person is
returned to the Health Department in accordance with the hospital warrant.” CP § 3-
121(e)—(f).

Ms. Simms asserts that the process for issuing a hospital warrant and recommitment
pending the hearing on the petition for revocation or modification violates constitutional
due process. Ms. Simms argues that recommitment of a person alleged to have violated
conditional release must be based not only upon the stated requirement that the court find
“probable cause to believe that the committed person has violated a conditional release,”
CP § 3-121(e), but must also include a finding, not mentioned in that subsection or
elsewhere in Title 3 of the Criminai Procedure Article (“Title 3”), that the committed
person was currently a danger to self or to the person or property of others.

For reasons that follow, we hold that CP § 3-121(e) does not violate due process
under either the Fedéral Constitution or the Maryland Declaration of Rights. We are
satisfied that a court may issue a hospital warrant upon a finding of probable cause to
believe that the committed person violated a term of her conditional release, without also
having to make a finding that the committed person is presently dangerous. Accordingly,
we affirm the judgment of the Court-of Special Appeals.

L

Statutory Procedures Related to
Conditional Release and Hospital Warrants

The question before us requires that we focus on the hospital warrant procedure set

forth in CP § 3-121(e)(1). It is helpful, though, to consider that subsection together with



the remainder of that section and others contained in Title 3. We therefore begin with a
brief overview of the relevant portions of Title 3.!

Title 3 provides that a court? is to commit a person to the Health Department if that
person has been found not criminally responsible for the commission of a criminal act.?
Once committed, the “committed person”* may be granted conditional release if that
person “wouid not be a danger . . . to self or to the person or property of others if released
from confinement with conditions imposed by the court.” CP § 3-114(c).

CP §. 3-121 (“Allegations of violations of conditional release”) lays out the process
by which such allegations are addressed. Subsections 3-121(a) through (e) provide,
among other procedures, that upon a petition from the State for revocation or modification

of conditional release,’ the court is to review the petition to determine whether “there is

I Title 3 also provides procedures involving competency to stand trial, which are
not at issue in this case. See CP §§ 3-101(f), 3-103—08.

2 CP § 3-101 defines certain terms used throughout Title 3. Subsection 3-101(c)
defines “[cJourt” to mean “a court that has criminal jurisdiction.”

3 The test for criminal responsibility is found in CP § 3-109. That section provides
in relevant part:
A defendant is not criminally responsible for criminal conduct if, at the time
of that conduct, the defendant, because of a mental disorder or mental
retardation, lacks substantial capacity to:
(1) appreciate the criminality of that conduct; or
(2) conform that conduct to the requirements of law.

4 CP § 3-101(b) defines “[c]ommltted person” to mean “a person committed to the
Health Department as not criminally responsible under the test for criminal

respons1b1hty

5 CP § 3-121 provides the following in subsections (a) through (c):



(@) Determination of factual basis by a State’s Attorney. —
(1) If the State’s Attorney receives a report that alleges that a
committed person has violated a condition of a conditional release, or
if the State’s Attorney is notified by the court or Health Department
under subsection (b) of this section, the State’s Attorney shall
determine whether there is a factual basis for the complaint.
(2) If the State’s Attorney determines that there is no factual basis for
the complaint, the State’s Attorney shall notify the person who made
the report and take no further action.
(3) If the State’s Attorney determines that there is a factual basis to
believe that the committed person has violated the terms of a
conditional release and believes further action by the court is
necessary, the State’s Attorney promptly shall:
(1) notify the Health Department of the alleged violation; and
(i1) file with the court a petition for revocation or modification
of conditional release and send a copy of the petition to the
Health Department.
(b) Action by the court and Health Department. —
(1) If a court receives a report that alleges that a committed person has
violated a condition of a conditional release, the court promptly shall:
(1) notify the Health Department; and
(i1) notify the State’s Attorney and provide the name, address,
and telephone number of the person who reported the violation
and a copy of the order for conditional release.
(2) If the Health Department receives a report that alleges that a
committed person has violated conditional release, the Department
shall:
(1) notify the court and the State’s Attorney; and
(11) provide the State’s Attorney with the name, address, and
telephone number of the person who reported the violation and
a copy of the order for conditional release.
(c) Petition for revocation or modification. — The petition for revocation or
modification of a conditional release shall contain:
(1) a statement that the committed person has violated a term of a
conditional release and that there is therefore reason to believe that
the committed person no longer meets the criteria for eligibility for
conditional release;
(2) a statement of the conditions violated;
(3) the factual basis for the statements in items (1) and (2) of this
subsection;
(4) the most recent evaluation report on the committed person; and
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probable cause to believe that the committed person has violated a.conditional release[.]”
CP § 3-121(e). If the court finds there is such probable cause, then the court “promptly
shall . . . issue a hospital warrant® for the committed person and direct that on execution
the committed person shall be transported to the facility designated by the Health
Department[.]” CP § 3-121(e)(1). The court then sends a cépy of the hospital warrant to
the State, the Public Defender, counsel of record for the committed person, the Office of
Administrative Hearings (“Office”), and the Health Department. CP § 3-121(¢)(2).

“Within 10 days after the committed person is returned to the Health Department
in accordance with the hospital warrant, the Office shall hold a hearing[.]” CP § 3-121(f).
At that hearing the committed person is entitled “to be represented by counsel[,] . . . to
offer evidence, to cross-examine adverse witnesses, and to exercise any other rights . ..
consider[ed] necessary for a fair hearing|[.]” CP § 3-121(g)(1)—(2).

The ALJ presiding over the revocation hearing determines “(i) whether, by a

preponderance of the evidence, the State has proved that the committed person violated

(5) the designation by the Health Department of the facility to receive
the returned committed person.
CP § 3-121(a)—(c).

6 CP § 3-101(e) defines “[h]ospital warrant” to mean the following:
a legal document issued by a court that:
(1) authorizes any law enforcement officer in the State to apprehend
a person who is alleged to have violated an order for conditional
release and transport the person to a facility designated by the
Health Department; and
(2) requires that the issuance of the warrant is entered in the person’s
criminal history record information of the criminal justice
information system.



conditional release; and (ii) whether, by a preponderance of the evidence, the committed
person nevertheless has proved eligibility for conditional release.” CP § 3-121(g)(3).
Once the hearing is concluded, the ALJ “promptly shall: (i) send a report of the hearing
and determination to the court; and (ii) send copies of the report to the committed person,
counsel for the committed person, the State’s Attorney, and the Health Department.” CP
§ 3-121(h)(1).
Section 3-121(h)(2) provides a five-day opportunity for the committed person, the
State, or the Health Department to file exceptions to the determination of the ALJ. Section
3-121(i) addresses the court’s obligations upon receiving the ALJ’s report:
After the court considers the report of the Office, the evidence, and any
exceptions filed, within 10 days after the court receives the report, the court
shall:
(1) revoke the conditional release and order the committed person
returned to the facility designated by the Health Department;
(2) modify the conditional release as required by the evidence;
(3) continue the present conditions of release; or
(4) extend the conditional release by an additional term of 5 years.

CP § 3-121(i). The committed person has the right to appeal the court’s decision. CP § 3-

121(k).

7 Subsection 3-121(k) provides: “(1) An appeal from a District Court order shall
be on the record in circuit court. (2) An appeal from a circuit court order shall be by
application for leave to appeal to the Court of Special Appeals.”



IL.
This Case: The Facts and Procedural History
A. Underlying Facts and Court’s Imposition of Conditional Release

The facts of this case are undisputed. In February 2016, Ms. Simms appeared
before the Circuit Court for Charles County and entered an A/ford plea to the commission
of involuntary manslaughter in causing the death of her three-year old son.® After
accepting the plea, the court found that, at the time of the crime, Ms. Simms suffered from
a mental disorder that caused her to lack the capacity to appreciate the criminality of her
act and act in accordaﬁce with the law. Then, pursuant to CP § 3-110, the court made the
additional finding that Ms. Simms was not criminally responsible at the time of the
offense.

“The circuit court determined that Ms. Simms would not be a danger to herself or
others if released from confinement with certain conditions. Pursuant to CP § 3-111 and
§ 3-112, the court issued an Order of Conditional Release in March 2016 that detailed
sixteen conditions requiring Ms. Simms’ complia.nce over a five-year period. Among
those conditions Ms. Simms was required to attend regularly scheduled therapy

appointments. In March 2017 the court amended its original Order of Conditional Release

8 The reported opinion of the Court of Special Appeals contains a thorough
description of the facts surrounding the death of the child, Ms. Simms’ mental health
history, and the state of her mental health at the time of the child’s death. Simms v. Md.
Dep’t of Health, 240 Md. App. 294, 300-01 (2019). We cannot improve upon that
summary and therefore do not repeat or summarize it here.
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to change Ms. Simms’ treatment from the Assertive Community Treatment team to
regular out-patient clinical services with QCI Behavioral Health.
B. The Court’s Revocation of Conditional Release and Issuance of Hospital Warrant

In September 2017, Ms. Simms’ therapist expressed concerns to the Health
Department that Ms. Simms was exhibiting a “decrease in psychological functioning.”
The therapist noted that Ms. Simms missed therapy appointments and showed “symptoms
of depression, anxiety, irritable mood,” and had become “easily distracted[.]” The
therapist added that Ms. Simms was “unable to concentrate/focus,” experienced “short
term memory loss, and” was “grieving the death of her son.” The therapist recommended
that Ms. Simms “obtain a psychological evaluation and be reconsidered for a higher level
of treatment than what is currently being given.” The State conducted an investigation
pursuant to CP § 3-121(a) and, on Seétember 13, 2017, filed a petition for revocation of
Ms. Simms’ conditional release. The petition alleged that Ms. Simms violated conditional
release by missing required therapy appointments. On the same day, at what had been a
regularly scheduled status hearing,’ the court, although not required by Title 3 to do so,

allowed Ms. Simms’ counsel to address his concerns about the procedures set forth in § 3-

® Both the original and modified conditional release orders issued in Ms. Simms’
case include a condition that, in the first year, “the Court will hold a hearing every 90 days
to determine [Ms. Simms’] progress and compliance with her treatment and release[;]” in
subsequent years, such hearings are to be conducted at the discretion of the court. That
condition directs Ms. Simms to “appear at each hearing.”



121(e)."% As described earlier, those procedures governed the court’s decision whether to
issue a hospital warrant in response to the State’s petition for revocation of conditional
release.. Counsel for Ms. Simms argued, among other matters, that the procedure for
issuance and resultant execution of the hospital warrant violates constitutionally based
notions of procedural due process.

The hearing spanned portions of September 13 and 14. The circuit court heard
from Ms. Lbri Mannino. Ms. Mannino generally described Title 3’s procedural regime
including—most relevant to the matter before the court at the time—the provisions of § 3-
121(a) through (e).

Ms. Simms argued, through counsel, that a hospital warrant could not be properly
issued under § 3—121(6) unless the court first found not only probable cause to believe that
Ms. Simms had violated conditional release, but also that she currently was a danger to
herself, others, or property. Absent such a finding of dangerousness, Ms. Simms argued,

the hospital warrant procedures as set forth in § 3-121(e) violate due process.'!

10 Also present at the hearing were Ms. Simms, her counsel, Assistant State’s
Attorney Tiffany Campbell, and Lori Mannino, a Community Forensic Aftercare Provider
and Ms. Simms’ treatment monitor. :

I Ms. Simms, through counsel, further argued at the hearing before the Circuit
Court for Charles County that CP § 3-121(e) violates due process because that subsection
does not provide Ms. Simms or other similarly situated persons notice and an opportunity
to defend against issuance of a hospital warrant. Ms. Simms continued to press that
constitutional claim at the subsequent hearing on her petition for habeas corpus relief. Ms.
Simms no longer makes that argument.



When the hearing resumed on September 14, counsel for Ms. Simms informed the
court that at the close of the previous day’s hearing Ms. Mannino, with defense counsel’s
concurrence, advised Ms. Simms to go to the hospital for a psychiatric evaluation. That
same evening, Ms. Simms reported to University of Maryland Charles Regional Medical
Center for evaluation but was told to return early the following morning, which she did.
Ms. Simms was evaluated by a licensed clinical professional cdunselor and a doctor who
together determined that Ms. Simms did not meet the criteria for in-patient admission at
the time of the evaluation. Counsel for Ms. Simms, incorrectly assuming that Ms. Simms
was not dangerous to herself or others simply because she did not meet the criteria for in-
patient admission, argued, without success, that the court could not legitimately issue a
hospital warrant based solely on a probable cause finding that Ms. Simms had violated
conditional release.!?

At the close of the September 14 proceedings, the court, finding probable cause to
believe that Ms. Simms had violated conditional release, issued a hospital warrant
directing that she be.recommitted to the Clifton T. Perkins Hospital Center (“Perkins”) for
evaluation and examination. The court noted that pursuant to CP § 3-121(f) and (g), an
ALJ would determine Ms. Simms’ dangerousness at an administrative hearing within ten

days of execution of the hospital warrant.

12 As far as we can discern, nothing in Title 3 or elsewhere in the Maryland Code
or the Code of Maryland Regulations suggests that the evaluation of Ms. Simms at
University of Maryland Charles Regional Medical Center served to assess a committed
person’s dangerousness, as that concept is described in Title 3.
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C. The ALJ’s Hearing and Circuit Court’s Ruling

Seven days after Ms. Simms’ admission to Perkins, an ALJ conducted the required
hearing to determine whether Ms. Simms violated her conditional release and, if so,
whether she was eligible for conditional release.!*> See CP § 3-121(f). Among other
exhibits presented at that hearing was a report by Dr. Monica Cha§v1a. Dr. Chawla had
evaluated Ms. Simms following her admission to Perkins on September 14, 2017. Ms.
Simms was placed on ward observation and met with her treatment team on September
18 and 19. ' ;

Dr. Chawla’s report detailed Ms. Simms’ history, syfnptoms, and risk assessmerit.
Dr. Chawla determined that Ms. Simms would not pose a danger to herself or others if she
was discharged with modifications to the conditions of her reléase. The parties agreed to
modify the terms of her release to include a condition that she would voluntarily remain
at Perkins until she could be placed at a residential treatment center.

On September 28, 2017, pursuant to CP § 3-121(h), the ALJ recommended that
the Circuit Court for Charles County modify Ms. Simrhs’ release conditions to conform
with the proposed agreement. On October 20, 2017, that court adopted the findings and :

recommendations of the ALJ and ordered Ms. Simms’ conditional release.

I3 Present at the hearing before the ALJ were Ms. Simms and her counsel, Assistant
Attorney General Rhonda Edwards, representing the Health Department, and Assistant
State’s Attorney Campbell.
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D. The Intervening Petition for Writ of Habeas Corpus, Hearing, Ruling, and Appeal

On September 27, 2017, the day before the ALJ issued his report to the Circuit
Court for Charles County, Ms. Simms filed a petition for writ of habeas corpus in the
Circuit Court for Howard County'# seeking her immediate release from confinement at
Perkins. . The Health Department filed a motion to dismiss the habeas petition, arguing
that Ms. Simms had agreed to remain at Perkins as a voluntary patient and had not been
denied due process.

On October 23, 2017, the Circuit Court for Howard County, evidently opting not
to rule on the motion to dismiss, proceeded to a hearing on the habeas petition. Counsel
for Ms. Simms argued that she was eligible for conditional release and that the habeas
court should release her pending the Health Department finding a suitable residential
program for her. ‘

Most relevant here, Ms. Simms also challenged the Circuit Court for Charles
County’s issuance of the hospital warrant, contending that CP § 3-121(e) fails to comply
with due process. In furtherance of that contention, Ms. Simms argued that the proper
legal standard for issuance of a hospital warrant is not merely probable cause that Ms.
Simms violated her conditional release, but also probable cause that she is a danger to

herself or others.!?

14 Perkins is in Howard County.

!> Ms. Simms also argued in the habeas petition that before the hospital warrant
issued she had a right to a preliminary hearing, at which she was entitled to have legal
representation, notice, and an opportunity to be heard. As noted previously, supra note
11, Ms. Simms does not advance that argument here.
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The Health Department argued that the Circuit Court for Charles County followed
the procedures set forth in CP § 3-121 when issuing the hospital warrant and that those
procedures comport with due process. The Health Department explained that the circuit
court need not make a dangerousness determination at the hospital warrant stage because
the committed person is inherently dangerous based dn that.person’s criminal conviction.
The Health Department further argued that Title 3 provides that a committed person can
be conditionally released so long as the committed person abides by the conditions. The
Health Department added that the State’s petition for revocation gave the circuit court the
information it needed to determine whether Ms. Simms Violate.d conditional release and,
based on that information, the circuit court properly issued the hospital warrant. The
Health Deparfment responded to Ms. Simms’ claim of a lack of ﬁrocedural dué process,
noting that § 3-121 affirmatively provides due process, as reflected by the multiple layers
of review set forth in that section of Title 3.

The habeas court issued a memorandum opinion and order denying the petition on
October 31, 2017. The court rejectéd Ms. Simms’ contention that the court’s issuance of
the hospital warrant deprived her of procedural due process. The‘habeas court ruled that
the hospital warrant was supported by probable cause that Ms. Simms had violated
conditional release, and that Ms. Simms’ recommitment pursuant to the hospital wafrant

did not violate her due process rights.
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Ms. Simms noted an appeal to the Court of Special Appeals. That court affirmed
the circuit court’s denial of the writ of habeas corpus. Simms v. Md. Dep’t of Health, 240
Md. App. 294 (2019).16

We granted certiorari to answer three interrelated questions presented by Ms.
Simins. All three, either directly or indirectly, turn on whether either or both the Due
Process Clause of the Fourteenth Amendment and its counterpart provision in Article 24
of the Maryland Declaration of Rights require a court, before issuing a hospital warrant
pursuant to CP § 3-121(e), to find probable cause to believe (1) the committed person
violated the term(s) of conditional release and (2) the committed person is no longer
eligible for conditional releése because the person poses a danger to self, others, or

property.!’

' The parties concede that this matter is not moot. We agree, for reasons we
explained in Powell v. Md. Dep 't of Health, 455 Md. 520 (2017). We stated:

[E]ven if no controversy exists at the precise moment that the case is before

the appellate court, it will not be deemed moot if the controversy between

the parties is capable of repetition, yet evading review. This exception

applies when (1) the challenged action was too short in its duration to be fully

litigated prior to its cessation or expiration; and (2) there was a reasonable
expectation that the same complaining party would be subjected to the same
action again. :
455 Md. at 54041 (internal quotations and citations omitted). This exception applies to
the situation here, given Ms. Simms is subject to conditional release for five years, and
may be charged during the interim with violating one or more conditions of release,
prompting the State to file a petition for a hospital warrant.

Moreover, “[e]ven if it is unlikely that the same party will be subject to the same
action,” the issue Ms. Simms has brought to us “is of public importance and affects an
identifiable group for whom the complaining party is an appropriate surrogate[.]” Id. at
541.

17 Ms. Simms framed the questions as follows:
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We hold that compliance with procedural due process requires only that before
issuing a hospital warrant, the court find probable cause to believe that the committed
- person violated one or more terms of conditional release. Therefore, we ﬁeed not address
Ms. Simms’ remaining questions, as both rely on the premise that the court should have
made a dangerousness determination before issuing a hospital warrant.

I11.
Discussion
A. The Parties’ Contentions

Ms. Simms argues that procedural due process demands that upon the State’s filing

a petition for revocation or modification of a committed person’s conditional release, the

court must find probable cause to believe that the committed person not only (1) violated

1. In order to issue a hospital warrant, which initiates the process of
revoking conditional release granted to individuals who have been
found guilty but not criminally responsible, does a circuit court only
have to find probable cause to believe that the individual violated a
term of the conditional release order, or does the court also have to
find probable cause to believe that the individual poses a danger to

. self, others, or property?

2. In order to comply with constitutional due process, must § 3-121 of
the Criminal Procedure Article be interpreted to require that a hospital
warrant may be issued only where the warrant-issuing court finds
probable cause to believe that the patient poses a danger to self,
others, or property? |

3. Did the Circuit Court for Howard County err in concluding that the
Circuit Court for Charles County properly issued a hospital warrant

- predicated only upon a finding that Petitioner violated a term of the
conditional release order, where Petitioner presented compelling
evidence that she was not a danger to self, others, or property?
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terms of conditional release but also (2) currently poses a danger to herself, others, or
property. In support of this contention, Ms. Simms asserts that a committed person alleged
to have violated conditional release cannot be presumed dangerous and therefore cannot
be detained pursuant to a hospital warrant unless a court first makes a probable cause
finding of dangerousness.

Ms. Simms recognizes that a presumption of dangerousness attaches when a person
is found guilty of a criminal act but not criminally responsible for its commission. She
argues that once released on conditional release, the dangerousness presumption that
attends the finding of not criminally responsible does not extend to the stage at which the
court must determine whether to issue a hospital warrant. Ms. Simms contends that the
dangerousness associated with a committed person’s having been convicted of a criminal
act is distinct from the dangerousness, if any, that is associated with a violation of a
conditional release order. Based on that premise, Ms. Simms argues that any potential
dangerousness attributable to a violation of conditional release must be assessed
independently, given the therapeutic purpose of conditional release.

According to Ms. Simms, procedural due process demands that the court be
constrained from issuing a hospital warrant without first finding the committed person
dangerous to self, others, or property. She argues that because in her case the court did
not make a dangerousness finding, the court’s issuance of a hospital warrant and Ms.

Simms’ resulting involuntary detention at an in-patient mental hospital violated the
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procedural process due her under either or both the Federal Constitution or Maryland
Declaration of Rights.!8

The Health Department counters that the conditional release procedures laid out in
CP § 3-121 comply with procedural d.ue process under the Federal Constitution and our
Declaration of Rights. The statutory scheme recognizes the presumed dangerousness of
a person who has been convicted of a criminal act yet found not criminally responsible for
the commission of fhat act. According to the State, Title 3 further reflects that the
presumption of dangerousness does not dissipate over the course of therapeutic treatment.
The persistence of the dangerousness presumption notwithstanding, in_ appropriate
circumstances a committed person’s course of treatment may include release to the
community under specific court-ordered conditions requiring the committed person’s
compliance. The Health Department therefore rests bn the assertion that the multi-step
procedures attendant to the revocatién or modification of an order of conditional release

comport with procedural due process.

18 Ms. Simms also argues that the habeas court erred in failing to recognize that
the Circuit Court for Charlés County wrongly issued a hospital warrant predicated only
upon a finding that she violated a term of the conditional release order, notwithstanding
that Ms. Simms presented compelling evidence that she was not a danger to self, others,
or property. This argument presupposes Ms. Simms’ entitlement to a hearing at the
hospital-warrant-issuing stage.

As noted above, we need not consider this contention because we rest our decision
on constitutional grounds. Even so, because CP § 3-121(e) does not require such a finding,
the habeas court committed no error in rejecting Ms. Simms’ argument that the warrant-
issuing court omitted to make that finding.
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B. Analysis

It is understood that a person who has been convicted of a crime yet found not
criminally responsible for its commission is presumed dangerous. See Bergstein v. State,
322 Md. 506, 519 (1991) (“The finding [that a person is not criminally responsible]
presupposes that he committed an illegal act. Inherent in this inference is the indicia of
continuing dangerousness.”); see also Jones v. United States, 463 U.S. 354, 364 (1983)
(“The fact that a person has been found, beyond a reasonable doubt, to have committed a
criminal act certainly indicates dangerousness.”).

It is likewise “clear that ‘commitment for any purpose constitutes a significant
deprivation of liberty that requires due process protection.’” Id. at 361 (quoting Addington
v. Texas, 441 U.S. 418, 425 (1979)). Such protection ensures that “the state-created right
is not arbitrarily abrogated.” Vitek v. Jones, 445 U.S. 480, 489 (1980) (quoting Wolff v.
McDonnell, 418 U.S. 539, 557 (1974)). Ms. Simms, having been convicted of a crime but
found not criminally responsible for the criminal act, is entitled to the procedural process
demanded by the Federal Constitution and our Declaration of Rights. See Harrison-
Solomon v. State, 442 Md. 254, 287—88 (2015) (stating that commitment and conditional
release must comply with the Due Process Clause of the Fourteenth Amendment and its
counterpart provision Article 24 of the Maryland Declaration of Rights).

Equally important, however, is the recognition that “[d]ue process is flexible and
calls for such procedural protections as the particular situation demands.” Jones, 463 U.S.
at 367-68 (quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)). The question here,
thén, is what procedural process was owed Ms. Simms once the State petitioned for
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revocation or modification of her conditional release and the petition was in the hands of
the court. The legal standard that governs our analysis of this constitutional question is
de novo. See Davis v. Slater, 383 Md. 599, 604 (2004); see also Highmark Inc. v. Allcare
Health Mgmt. Sys. Inc., 134 S.Ct. 1744, 1748 (2014).

We begin our consideration of this question with the observation that Ms. Simms
was presumed dangerous while on conditional release. As we explained in Bergstein,
inherent in the commission of an illegal act “is the indicia of continuiﬁg dangerousness.”
Bergstein, 322 Md. at 519 (citing Jones,' 463 U.S. at 363—64). This presumption is implied
in Hawkes v. State, 433 Md. 105 (2013). There, we detailed the difference between
discharge from commitment and conditional release. Id. at 133-34 (comi;aring CP § 3-
114(b) with § 3-114(c)). We hgld that to qualify for conditional release a person must
demonstrate that appropriate conditions would mitigate dangerousness. Id. at 132-36
(citing CP § 3-114(d) (“a committed person has the burden to establish by a preponderance
of the evidence eligibility for discharge or eligibility for conditional release.”)). We
explained that “the determination of whether a patient poses a danger to himself or others
must take into account proposed conditi:ons of release.” Id. at 108-09. We explained how
discharge from commitment requires “that a person would not be a danger, as a result of
mental disorder or mental retardation, to self or to the person or property of others if
discharged[,]” whereas conditional release requires “that [the] person would not be a
danger, as a reéult of mental disorder or mental retardation, to self or to the person or
property of others if released from confinement with conditions imposed by the court.”
Id. at 133 (quoting CP § 3-114(b)—(c)) (emphasis in original). Implicit in this holding is
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that a person on conditional release is presumed dangerous but for imposition of and
compliance with conditions. Our research disclosed no case of the Supreme Court, this
Court, or the Court of Special Appeals that intimates, much less declares, the contrary.

As provided in CP § 3-121(e), the Circuit Court for Charles County, upon receipt
and review of the State’s petition for revocation of her conditional release, found probable
cause to believe that Ms. Simms had violated her conditional release. Based on that
probable cause finding, the court issued a hospital warrant and directed that Ms. Simms
“shall be transported to the facility designated by the Health Department[.]” CP § 3-
121(6)(1). Ms. Simms, as noted earlier, was then taken to Perkins.

To be clear, Ms. Simms has no complaint about the hearing before the ALJ, which
occurred seven days after the hospital warrant was executed and she was recommitted to
Perkins. See CP § 3-121(f)—(g). Her quarrel is solely with the statutory procedure at the
hospital warrant stage. Ms. Simms’ asserted due process concern rests on the omission of
a finding by the court at that stage that she is presently a danger “to self or to the person
or property of others[.]” CP § 3-114(c). Ms. Simms argues that due process demands
such a finding of dangerousness before a hospital warrant may be issued by the court. We
disagree.

Given her presumed dangerousness, Ms. Simms’ recommitment to Perkins upon
execution of the hospital warrant was a reasonable and, it appears, necessary prerequisite
to the revocation hearing that the ALJ convened seven dayé later. Upon her admission to
Perkins on September 14, 2017, Ms. Simms was medically evaluated by Dr. Chawla,

whose report was presented at the hearing before the ALJ on September 21, 2017. Dr.
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Chawla’s report contained her determination that Ms. Simms would not pose a danger to
herself or others if she was discharged with modifications to the conditions of her release.
. We emphasized in Bergstein that; although conditional release is “part of a
continuing course of treatment” for committed persons, it nevertheless remains a form of
commitment. 322 Md. at 516. Underpinning conditional release is the expectation that
the committed person would not pose a danger so long as she follows the terms of her
conditional release. See CP § 3-114(c) (“Conditional release”). Conditional release
presupposes that compliance with the conditionsr imposed renders the committed person
not a danger to self or the person or property of others. It follows that the failure of
compliance erases the statutory presupposition of mitigated dangerousneAss that attends
compliance with the conditions of conditional release.

Therefore when, as here, a committed person on conditional release is alleged by
the State to have violated one or more of those conditions, the presupposition of lack of
dangerousness that accompanies compliance dissipates. Upon receipt of the State’s
petition alleging a violation of conditional rélease, it is incumbent upon the court to
determine whether there is probable cause to believe that the committed person violated
conditional release. CP § 3-121(d)—(e). Inherent in the court’s finding of probable cause
that a violation occurred is the presumption that the committed person is dangerous. That
finding triggers the court’s issuance of Vthe hospital warrant. Commitment pursuant to
execution of the hospital warrant prompts, within ten days, the full hearing befofc the ALJ

to which Ms. Simms is entitled. See CP § 3-121(f)—(g).
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This procedural sequence of events comports with due process. The court’s
issuance of a hospital warrant, upon a finding of probable cause to believe the committed
person has. violated conditional release, is a necessary prerequisite to the revocation
‘hearing. It is at the revocation hearing that the committed person, entitled to counsel and
given the opportunity to present evidence, has the chance “to demonstrate that,
notwithstanding the violation, the patient would not be a danger to himself/herself or
others if permitted to remain out of the hospital under existing or modified conditions.”
Bergstein, 322 Md. at 517.

IV..
Conclusion

We conclude from all the above that Ms. Simms received the process to which she
was due under CP § 3-121. It is the probable cause finding that a violation of conditional
release occurred that enables the court to properly commit the individual until the speedy
hearing before an ALJ, at which time Ms. Simms was entitled to, and received, full due
process rights.

We therefore hold that CP § 3-121 appropriately balances the interests of society
against a committed individual’s conditional liberty interest. Accordingly, we affirm the

Judgment of the Court of Special Appeals, which came to the same conclusion.

JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED.
COSTS TO BE PAID BY
PETITIONER.
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