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FROM THE GOVERNOR’S OFFICE OF CRIME PREVENTION, YOUTH, AND VICTIM SERVICES 

March 3, 2020 

Chair William C. Smith Jr.  
Senate Judicial Proceedings Committee 
2 East 
Miller Senate Office Building 
Annapolis, Maryland 21401 
 
Re: Senate Bill 745: Criminal Organizations – Penalties, Procedure, and Elements 

POSITION: Letter of Support 

Dear Chair Smith and Members of the Committee,  
 
The Governor’s Office of Crime Prevention, Youth, and Victim Services (“Office”) is providing 
this letter of support for Senate Bill 745: Criminal Organizations – Penalties, Procedure, and 
Elements. 

This legislation comes as a result of the recommendations from the Task Force to Study 
Maryland’s Criminal Gang Statutes which met throughout 2019. The Task Force was staffed by 
the Governor’s Office of Crime Prevention, Youth, and Victim Services. Additionally, the Office 
had one representative who served on the Task Force. 

Senate Bill 745 makes several changes to the existing criminal gang statutes. These changes 
include (1) replacing the language “criminal gang” with “criminal organization” within existing 
criminal law and criminal procedure articles, (2) expands the list of underlying crimes for 
criminal gang offenses, (3) specifies that assets  divested from gangs as a result of local 
investigations and prosecutions must go to local jurisdictions to be used only on specified 
services and law enforcement-related efforts, and (4) requires the Attorney General, in 
consultation with the Maryland State’s Attorneys’ Association, to develop a plan for a formal 
process for oversight of prosecutions under the Criminal Law Article.  

These recommendations received a majority vote from the members of the Task Force. The Task 
Force met five times in different locations across the state during 2019, before voting on the final 
recommendations that are reflected in Senate Bill 745. 

 



 

The Governor’s Office of Crime Prevention, Youth, and Victim Services urges a favorable 
report.  Thank you for your consideration. 

 

Sincerely,  

 
V. Glenn Fueston, Jr. 
Executive Director  
Governor’s Office of Crime Prevention, Youth, and Victim Services 

 
 
 
 
 

For all inquiries, please contact 
Andy Baranauskas, Legislative Affairs Manager 

410-855-2538 
Anthony.Baranauskas@maryland.gov 

mailto:Anthony.Baranauskas@maryland.gov
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Introduction 
Chapter 145 of 2018 (Senate Bill 1137), Criminal Law - Prohibitions, Prosecutions, and 
Corrections, created a Task Force to Study Maryland’s Criminal Gang Statutes (Task Force) to: 

● Study existing State prohibitions on criminal gang-related activity and the efficacy of 
existing law in being used to obtain criminal convictions against individuals who engage 
in criminal gang-related activity; and  

● Make recommendations regarding changes to State law to better deter, prosecute, and 
punish criminal gang-related activity and persons convicted of gang-related offenses.  1

Chapter 145 of 2018 also charged the Task Force to submit a report to the Governor and the 
General Assembly by June 30, 2020, as it relates to its findings and recommendations.  

In accordance with Chapter 145 of 2018, this Task Force to Study Maryland’s Criminal Gang 
Statutes 2019 One-Time Report provides information on numerous topics that the group 
discussed, to include prohibitions on criminal gang activity and the federal and State statutes 
used in gang prosecutions. The latter includes definitions for the Racketeer Influenced and 
Corrupt Organizations (RICO) Act, and § 9-804 of the Criminal Law Article. This report also 
includes summary information for each Task Force meeting, held throughout the State, which 
encapsulates the presentations made, and the key discussion points. For the final meeting, 
members of the Task Force submitted 18 recommendations for consideration, to include the 
following:  

1. Terminology Change  
2. No Change to the Current Law  
3. Expand List of Underlying Crimes  
4. Definition of a Gang Member  
5. “Association in Fact” language from Federal RICO Statute  
6. Validation Periods  
7. Standard Validation Criteria  
8. Revalidations  
9. Sharing Gang-Related Evidence for Validation  
10. Prevention of Youth Gang Involvement  
11. Incentivize Gang Disassociation  
12. Gang Involved Youth  
13. Funding for Community Based Crime Intervention Programs  
14. Witness Protection and Victim Resources  

1 Maryland General Assembly. (2018). Chapter 145 of 2018 (Senate Bill 1137), Criminal Law - Prohibitions, 
Prosecutions, and Corrections.  
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15. Expert Witness List  
16. Oversight  
17. Mandating Consecutive Sentences  
18. Increased Penalty  

Background 
There is a significant gang presence throughout the State of Maryland to include - based on 
validated gang-related activity and gang membership - street gangs, local gangs, and 
national/international gangs. Some of the national/international gangs in Maryland include the 
Mara Salvatrucha (MS-13), the Bloods, the Crips, and the Latin Kings; whereas, prison-based 
gangs include the Black Guerrilla Family (BGF) and the Dead Man Incorporated (DMI). 
Motorcycle gangs are also present in different parts of the State to include the Pagan’s 
Motorcycle Club (Pagans), the Hells Angels Motorcycle Club (Hells Angels), and the Outlaws 
Motorcycle Club (Outlaws). 

Given the significant gang presence in Maryland, and its implication on violence and corruption, 
there are many prosecutorial challenges. For example, and since the passage of anti-gang statutes 
in 2007 and amendment in 2010, there have only been 88 convictions under the statute with 31 in 
Baltimore City, 29 in Prince George’s County, 12 in Montgomery County, nine in Frederick 
County, and a small amount in other counties. Most of the convictions resulted from lower level 
gang members. In contrast, a single federal RICO prosecution of a gang typically involves as 
many as 20 to 50 defendants.  

Federal Statute 
RICO is a United States federal law that provides for extended criminal penalties and a civil 
cause of action for acts performed as part of an ongoing criminal organization (18 U.S.C. §§ 
1961-1968). Passed in 1970, RICO focuses specifically on racketeering and allows the leaders of 
an organization to be tried for the crimes they ordered others to do or assisted them in doing. 
RICO closes a perceived loophole that allows a person who instructed someone else to commit a 
crime, for example murder, to be exempt from prosecution because they did not actually commit 
the crime. Under RICO, a person who has committed “at least two acts of racketeering activity” 
from a list of 35 crimes, within a 10 year period, can be charged with racketeering if such acts 
are related in one of four ways to an enterprise. An enterprise may be a group of people who 
have associated together for a common purpose of engaging in a course of conduct over a period 
of time. Those found guilty of racketeering can be fined up to $25,000 and sentenced to 20 years 
in prison per racketeering count. In addition, the defendant must forfeit all ill-gotten gains and 
interest in any business gained through a pattern of racketeering activity. 
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The threat of a RICO indictment can force a defendant to plead guilty to lesser charges because 
the seizure of assets makes it difficult to provide for their families and/or pay for their legal 
defense. A RICO charge is considered easy to prove in court since it focuses on patterns of 
behavior as opposed to criminal acts.  

Maryland Statutes  
In Maryland, Criminal Law Article § 9-804 is the most often used in prosecuting criminal gang 
activity. Specifically, § 9-804 of the Criminal Law Article states the following: 

(a) A person may not: 
(1) participate in a criminal gang knowing that the members of the gang engage in 

a pattern of criminal gang activity; and 
(2) knowingly and willfully direct or participate in an underlying crime, or act by 

a juvenile that would be an underlying crime if committed by an adult, 
committed for the benefit of, at the direction of, or in association with a 
criminal gang. 

(b) A criminal gang or an individual belonging to a criminal gang may not: 
(1) receive proceeds known to have been derived directly or indirectly from an 

underlying crime; and 
(2) use or invest, directly or indirectly, an aggregate of $10,000 or more of the 

proceeds from an underlying crime in: 
(i) the acquisition of a title to, right to, interest in, or equity in real 
property; or 
(ii) the establishment or operation of any enterprise. 

(c) A criminal gang may not acquire or maintain, directly or indirectly, any interest in or 
control of any enterprise or real property through an underlying crime. 

(d) A person may not conspire to violate subsection (a), (b), or (c) of this section. 
(e) A person may not violate subsection (a) of this section that results in the death of a 

victim. 
(f) (1) (i) Except as provided in subparagraph (ii) of this paragraph, a person who violates 

this section is guilty of a felony and on conviction is subject to imprisonment not 
exceeding 15 years or a fine not exceeding $1,000,000 or both. 

(ii) A person who violates subsection (e) of this section is guilty of a felony 
and on conviction is subject to imprisonment not exceeding 25 years or a fine 
not exceeding $5,000,000 or both.  

(2) (i) A sentence imposed under paragraph (1)(i) of this subsection for a first 
offense may be separate from and consecutive to or concurrent with a sentence for 
any crime based on the act establishing a violation of this section. 
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(ii) A sentence imposed under paragraph (1)(i) of this subsection for a second 
or subsequent offense, or paragraph (1)(ii) of this subsection shall be separate 
from and consecutive to a sentence for any crime based on the act establishing 
a violation of this section. 
(iii) A consecutive sentence for a second or subsequent offense shall not be 
mandatory unless the State notifies the person in writing of the State's 
intention to proceed against the person as a second or subsequent offender at 
least 30 days before trial. 

(3) In addition to the other penalties provided in this subsection, on conviction 
the court may: 

(i) order a person or criminal gang to be divested of any interest in an 
enterprise or real property; 
(ii) order the dissolution or reorganization of an enterprise; and 
(iii) order the suspension or revocation of any license, permit, or prior 
approval granted to the enterprise or person by a unit of the State or a 
political subdivision of the State. 

(g) (1) This subsection applies to a violation of § 5-602, § 5-603, § 5-604(b), § 5-606, 
§ 5-612, § 5-613, § 5-614, or § 5-617 of this article. 

(2) Assets divested under this section and derived from the commission of, 
attempted commission of, conspiracy to commit, or solicitation of a crime 
described in paragraph (1) of this subsection, either in whole or in part, shall be 
deposited in the Addiction Treatment Divestiture Fund established under 
§ 8-6D-01 of the Health - General Article. 

(h) A person may be charged with a violation of this section only by indictment, criminal 
information, or petition alleging a delinquent act. 

(i) (1) The Attorney General, at the request of the Governor or the State's Attorney for a 
county in which a violation or an act establishing a violation of this section occurs, 
may: 

(i) aid in the investigation of the violation or act; and 
(ii) prosecute the violation or act. 

(2) In exercising authority under paragraph (1) of this subsection, the Attorney 
General has all the powers and duties of a State's Attorney, including the use of 
the grand jury in the county, to prosecute the violation. 
(3) Notwithstanding any other provision of law, in circumstances in which 
violations of this section are alleged to have been committed in more than one 
county, the respective State's Attorney of each county, or the Attorney General, 
may join the causes of action in a single complaint with the consent of each 
State's Attorney having jurisdiction over an offense sought to be joined. 
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(j) Notwithstanding any other provision of law and provided at least one criminal gang 
activity of a criminal gang allegedly occurred in the county in which a grand jury is 
sitting, the grand jury may issue subpoenas, summon witnesses, and otherwise 
conduct an investigation of the alleged criminal gang's activities and offenses in other 
counties. 

Task Force Study 
In accordance with Chapter 145 of 2018, the Task Force met six times in different parts of the 
State to study Maryland’s prohibitions on criminal gang-related activity, and to make 
recommendations to better deter, prosecute, and punish criminal gang-related activity. Senator 
Hough, Chair of the Task Force, also invited experts to each meeting to share their knowledge 
and experience with existing prohibitions on criminal gang-related activity.  2

First Task Force Meeting  
The first Task Force meeting occurred on March 3, 2019, in Annapolis. At this initial meeting, 
the charge to the members was given as follows: study existing State prohibitions on criminal 
gang-related activity and the existing law being used to obtain convictions and make 
recommendations to better deter, prosecute and punish persons convicted of gang offenses. The 
Montgomery County State’s Attorney’s Office provided a presentation on the State statutes 
relating to criminal gang-related activity. In particular, information was presented on the 
challenges to prove a pattern of criminal gang activity under § 9-804 of the Criminal Law 
Article, and the definition of a criminal gang and their organizational structure. The Maryland 
State Police also briefed members on the current gang situation in the State. The brief included 
information on street, local, and national gangs, and the use of social media by gangs to 
coordinate their activities. 

Second Task Force Meeting  
The second Task Force meeting occurred on April 30, 2019, in Baltimore. At this meeting, the 
United States Attorney’s Office, District of Maryland (USAO) provided a presentation on the 
federal statutes used to prosecute criminal gang-related activity, to include RICO. The legal 
aspects of the RICO statute were explained as well as the elements to prove a RICO conspiracy. 
The differences between RICO and Maryland gang statutes were also discussed, and how the 
proof of membership or association in an enterprise is sometimes easier to establish under RICO. 
In addition, the group discussed prosecuting State cases on a federal level, the “labeling” of a 
gang versus an enterprise under RICO, and a description of the RICO Review Unit at the 

2 For more information, please see the approved meeting minutes in the Appendices. 
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Department of Justice. Furthermore, representatives from the Federal Bureau of Investigation 
(FBI) briefed members on the current gang situation from a federal perspective.  

Third Task Force Meeting  
The third Task Force meeting occurred on July 22, 2019, in Montgomery County. At this 
meeting, the Office of the Public Defender provided a presentation on gang statutes and criminal 
laws. Specifically, the Office of the Public Defender indicated that the criminal gang statute 
should be used to ensure there is no infringement on constitutional rights. Information was also 
presented on the issues with the definition of a criminal gang, and how people are perceived to 
be gang members. For example, and excluding a situation when a crime has been committed, a 
person should not be prosecuted for the clothes they wear or admissions of gang affiliation to 
“connect” based on race or demographics. The Department of Public Safety and Correctional 
Services also presented on the predominant gangs within the State’s prison system, the reason 
why inmates join gangs in prison, and the manner in which they become a gang member.  

Fourth Task Force Meeting  
The fourth Task Force meeting occurred on September 13, 2019, in Prince George’s County. At 
this meeting, the Office of the Attorney General provided a presentation on gang statutes, and the 
prosecution of gangs and organized crime cases. The three elements of § 9-804 were explained 
which is the most commonly used statute in prosecuting gang cases. Although the gang statutes 
have a higher threshold to meet for a conviction, the statutes must be used with discretion. There 
was discussion about not prosecuting because of the high burden of proof, witness intimidation 
in gang cases and sufficient resources for victim and witness relocation. Out for Justice briefed 
on the reasons why people joined gangs and the impact the 1994 Federal Crime Bill and war on 
drugs had on communities of color. The concerns regarding racial disparities in incarceration and 
criminal sentencing were explained. There was discussion about gang member’s names and 
affiliations in government databases and the impact that has when a person leaves the gang. 
Comments made by three individuals from the public included their personal experience in the 
legal system, issues with databases for gang members and how decisions are made regarding 
witness relocation.  

Fifth Task Force Meeting  
The fifth Task Force meeting occurred on November 5, 2019, in Frederick County. At this 
meeting, the Frederick County State’s Attorney’s Office provided information on their use of 
current gang statutes in prosecutions in the county. Specifically, the difficulty in using the 
current statutes because there are too many elements to prove beyond a reasonable doubt not 
only for the crime but to convince juries the crime was gang-related. A suggestion was made that 
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the State create a list of expert witnesses to use when prosecuting gang crimes. The American 
Civil Liberties Union (ACLU) presented on concerns from the viewpoint of criminal defendants. 
Constitutional definitions and applications of statutory vagueness and overbreadth were 
explained. Prior proposed statutes could be considered violations of the 1st Amendment based on 
vagueness and overbreadth. It was proposed that any new statute should focus less on increasing 
penalties for those in gangs and more on solutions to prevent individuals from joining them. 
There was discussion on victim and witness relocation funding and diversion programs for 
juveniles in gangs before they commit acts of violence.  

Sixth Task Force Meeting 
The sixth and final Task Force meeting occurred on December 16, 2019, in Annapolis. At this 
meeting, members discussed and voted on 18 unique recommendations (as explained in 
Recommendations).  

Recommendations 
Chapter 145 of 2018 charged the Task Force to study existing State prohibitions on criminal 
gang-related activity, and to report its findings and recommendations to the Governor and the 
General Assembly by June 30, 2020. Pursuant to this Act, the Task Force identified 18 
recommendations regarding Maryland’s criminal gang statutes (as explained below). 

#1: Terminology Change 

The Attorney General’s Office proposed that the term “gang” be changed to “criminal 
organization” throughout the various sections of the Criminal Law and Criminal Procedure 
Articles (including within the definitions section). This change would reflect a more accurate 
description of what the alleged criminal activity actually is, rather than a label of “gang” which 
might not be appropriate. This change would also bring it more in line with the federal RICO 
charge, which is what Maryland’s statute was modeled after. It is important to note that the 
federal RICO law uses the term “enterprise,” but that term is already used and defined in a 
particular way within Maryland’s statute; therefore it will likely be better to use another general 
term, such as “criminal organization.” 

The Task Force voted to approve.  

Page 11 



 

#2: No Change to the Current Law 
The ACLU, Out for Justice, and the Office of the Public Defender proposed no change to the 
current law, based on the following presentations (as illustrated below). 

● The ACLU’s presentation to the Task Force showed no evidence that enhanced 
prosecution will deter gang involvement, prevent violence, or yield any public safety 
benefits of any kind. 

● Out for Justice’s presentation to the Task Force provided no evidence that intensified 
focus on prosecution will unequivocally discourage or prevent gang involvement, 
violence, or increase public safety. 

● The Office of the Public Defender’s presentation to the Task Force indicated that, until 
sufficient evidence shows existing penalties are insufficient or that Maryland’s specialty 
offenses are making any particular difference, no changes to Maryland’s laws should be 
made. 

The Task Force voted to deny. 

#3: Expand List of Underlying Crimes 
Senator Hough proposed to expand the list of underlying crimes as introduced in the Governor’s 
bill, Senate Bill 198 (2018), Criminal Gang Offenses - Penalties, Procedure, and Elements (First 
Reader). If enacted, Senate Bill 198 (2018) would have added financial crimes to the list of 
underlying crimes. 

The Task Force voted to approve the offenses in the introduced Senate Bill 198 (2018) listed in 
BOLD on page 4, lines 4-10 which are as follows: § 9–102 (SUBORNATION OF PERJURY), 
§ 9–202(A) (BRIBERY OF JUROR), § 9–306 (OBSTRUCTION OF JUSTICE), § 9–307 
(DESTRUCTION OF EVIDENCE), § 9–413 (CONTRABAND – FOR ESCAPE), § 9–414 
(CONTRABAND – WEAPON), § 9–416 (CONTRABAND – CONTROLLED 
DANGEROUS SUBSTANCE), and § 9–417 (CONTRABAND – 
TELECOMMUNICATIONS–RELATED) and financial crimes.  

#4: Definition of a Gang Member  
The Department of Public Safety and Correctional Services proposed that the law properly 
define the meaning of a gang member - what makes a gang member a gang member? After the 
Task Force moved to change the name “gang” to “criminal organization,” the members elected 
not to make any further changes to the definition.  

The Task Force decided not to vote on this recommendation due to lack of information.   
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#5: Replicate the “Association in Fact” Language from the Federal 
RICO Statute 
One of the Task Force members, having expertise relevant to the work of the Task Force, 
proposed to replicate the “association in fact” language from the federal RICO statute. Because 
law enforcement efforts to dismantle groups are challenged when gangs change names and 
affiliations, the federal RICO statute’s use of “criminal enterprise” - which is an element that 
includes “association in fact” language - can defeat the camouflage of using different names over 
time. As the USAO described in its presentation on April 30, 2019, the government must prove 
beyond a reasonable doubt that the defendant was connected to the enterprise in some 
meaningful way, and that the USAO knew of the existence of the enterprise and of the general 
nature of its activities (as described in Appendix B: Second Task Force Meeting Minutes). 
Beyond that, the pattern of racketeering activity has to be attributable to the same enterprise, so if 
meaningful changes exist (dissociations and re-associations) within the enterprise, then a jury 
could find the government’s proof lacking. Similarly, RICO (18 U.S.C. Sec. 1961, et seq.) 
requires proof that the criminal enterprise has continuity and structure, but it does not require a 
perfectly identifiable command structure. For the last 30 years, federal gang prosecutions around 
the country have included challenges to the sufficiency of the proof of gangs alleged to be 
criminal enterprises, and even without the highly-defined structure of the Mafia, the courts have 
consistently upheld these convictions. 

The Task Force voted to approve.  

#6: Validation Periods 
Currently, 28 CFR Part 23 establishes the retention period for any shared information regarding 
security threat group (i.e., gang) validations. However, there is no defined legal validation period 
for anyone identified as a gang member within the State of Maryland, meaning that as long as the 
information is not shared outside of the validating agency, there is no legal requirement 
regarding validation periods. Because of this, the Department of Public Safety and Correctional 
Services proposed to extend the 28 CFR Part 23 requirements to make all gang validations a 
period of no more than five years, even if the information is shared or not outside of the 
validating agency. If enacted, an agency would not be able to label a person as a gang member in 
an official capacity, and no historical information would need to be destroyed. Validations, 
however, could be extended by another five years if additional evidence is submitted during the 
original validation period. 

The Task Force decided not to vote on this recommendation.  
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#7: Standard Validation Criteria 
The Department of Public Safety and Correctional Services proposed that the State of Maryland 
utilize a standardized, statewide validation criterion using a point system. The Department of 
Public Safety and Correctional Services’ validation system, for example, has been used in State 
and federal courts and while it should be revised, it should also serve as a model.  

The Task Force decided not to vote on this recommendation. 

#8: Revalidations 
The Department of Public Safety and Correctional Services proposed the use of a different 
validation point system for revalidations. The revalidation of an expired validation with 12 
months of the expiration date would only require five points instead of ten, as the other five 
points would be used for “previous validation within 12 months.” This would streamline the 
revalidations process of known gang members who actively engage in gang-related criminal 
behavior but have taken the necessary steps to conceal their membership due to their previous 
validation. 

The Task Force decided not to vote on this recommendation. 

#9: Sharing of Gang-Related Evidence for Validation 
The Department of Public Safety and Correctional Services proposed that the law should prohibit 
the use of expired validation evidence used by the original validating agency to validate the same 
gang member again by another agency. For example, while an allied agency may request 
evidence used for a validation that has since expired from the original validating agency, that 
agency cannot then use that same expired information to validate the same individual within their 
jurisdiction. The information can only be used for investigative purposes only. 

The Task Force decided not to vote on this recommendation. 

#10: Prevention of Youth Gang Involvement 
Early action to prevent the recruitment of youth into criminal gangs is a key strategy for reducing 
the negative impact of criminal gangs in Maryland. In reviewing Maryland’s criminal gang 
statutes and recommending steps to reduce gang violence in Maryland, the Department of 
Juvenile Services proposed that the Task Force consider measures to prevent gang involvement 
and identify effective programs for youth who are gang involved. The Department of Juvenile 
Services, for example, has implemented a gang identification and prevention policy which sets a 
procedure to identify youth involved in gangs for both safety and treatment planning. That 
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information is one of many factors used to help identify the needs and behaviors of the youth in 
order to assess and connect youth to appropriate programs and treatment modalities. The Task 
Force should identify and evaluate evidence-based programs that are effective interventions to 
prevent youth gang involvement. 

The Task Force voted to approve. 

#11: Incentivize Gang Disassociation 
The ACLU and Out for Justice proposed greater incentives for persons to disassociate from 
gangs, including opportunities for early release, diminution credits, expungement, shielding of 
records, etc, based on the following presentations (as illustrated below). 

● The ACLU’s presentation to the Task Force identified the difficulties of disassociating 
from a gang. In other areas of the criminal legal system, incentives have yielded 
enormous public safety benefits—the corrections community often lauds the use of 
diminution credits and parole as an effective tool for incentivizing good behavior in 
prisons and jails. 

● Out for Justice’s presentation to the Task Force indicated that the criminal legal system 
employs the use of incentives to increase public safety measures; however, there exists 
less incentives for gang disassociation. 

The Task Force decided not to vote on this recommendation. 

#12: Gang Involved Youth 
The Department of Juvenile Services proposed that the Task Force identify and evaluate 
evidence-based programs that are designed to intervene and serve youth that are just and gang 
involved to reduce the likelihood of gang involvement.  

The Task Force voted to approve without the words “evidence-based.”   

#13: Funding for Community-Based Crime Intervention Programs 
The ACLU and Out for Justice proposed greater financial resources for community-based 
programs that disrupt the cycle of violence, such as Safe Streets, and based on the following 
presentations (as illustrated below).  

● The ACLU’s presentation to the Task Force identified several crime intervention 
programs, like Safe Streets, that have yielded public safety benefits—both in 
disentangling persons from the criminal legal system and deterring violence.  

● Out for Justice’s presentation to the Task Force identified that more trauma-informed 
care, parental supports, culturally relevant programs, and neighborhood watches could be 
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alternatives to incarceration and assist in decreasing gang involvement and violence. To 
this point, many community-based crime interventions programs, like Safe Streets, have 
produced increased measures for public safety by deterring violence and assisting in 
disassociation from gangs by former gang members. Initiatives like Safe Streets are 
successful because staff members are residents of the community, formerly incarcerated, 
or formerly gang-involved and have been able to reform. 

The Task Force voted to approve. 

#14: Witness Protection and Victim Resources 
One Task Force member, the ACLU, and Out for Justice proposed increased financial support 
for witness protection and crime victim services, based on the following presentations (as 
illustrated below). 

● One Task Force member indicated that many prosecutors (or ex-prosecutors) with 
experience prosecuting gang cases have noted the difficulty of securing and safeguarding 
testimony from civilian witnesses and cooperating defendants. The Witness Security 
Program, or “Witsec,” was established during the same timeframe as the RICO statutes 
and has proven to be a critical component to the government’s success in disrupting and 
dismantling criminal enterprises. Even short-term relocation can have a significant effect 
in bolstering the prosecution’s chance of keeping witnesses available for trial. The larger 
gangs have a documented history of successful witness intimidation and retaliation, 
including the notorious fire-bombing of houses in Baltimore. Although Maryland 
designates some funds for short-term Witness Relocation, the challenge is funding for 
long-term relocation. This is especially needed for witnesses and defendants who testify 
against more established criminal organizations. Not every witness or cooperator will 
want to remove himself or herself from the neighborhood, but a more established, less ad 
hoc, state program could make a big difference in gang prosecutions. 

● The ACLU’s presentation to the Task Force included a call for increased financial 
support for witness protection and crime victim support services from at least two 
prosecutorial agencies—the Attorney General’s Office and the Frederick County State’s 
Attorney. At the fourth meeting, the general public raised concerns about the inadequacy 
of witness protection services, which seems to leave witnesses at significant risk for 
violent retaliation (as described in Appendix D: Fourth Task Force Meeting Minutes). 

● Out for Justice’s presentation to the Task Force included statements provided by the 
Attorney General’s Office and the Frederick County State’s Attorney as it relates to the 
need for greater financial support for witness protection and crime victim support 
services. The fourth meeting, which occurred on September 13, 2019, included public 
outcry and testimony that the level of efficiency regarding witness protection services is 
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severely lacking which increases opportunity for witnesses to be victims of retaliation (as 
described in Appendix D: Fourth Task Force Meeting Minutes). Given this challenge, 
Out for Justice specifically recommended that the Task Force work to increase resources 
for witness protection and victim support services to incentivize victims and witnesses to 
cooperate without fear of retaliation. This support should also be extended to victims of 
violence who have a criminal record and their families. 

The Task Force voted to request additional statewide funding for Witness Protection and Victim 
Resources, and to request the Maryland States Attorney’s Association to explain how they 
distribute the funding. Additionally, the Task Force voted to ensure those with prior criminal 
records will not be prohibited from receiving funding. 

#15: Expert Witness List 
One Task Force member, having expertise relevant to the work of the Task Force, proposed the 
use of an expert witness list, based on prior discussions regarding this need. At a prior meeting, a 
few presenters from the State’s Attorney’s Office (primarily Frederick County) indicated that 
they were struggling to obtain expert witness testimony to use in gang trials. Particularly, if the 
State prosecutors do not have an insider (i.e., cooperating defendant) the need for expert 
testimony to assist a jury in understanding a gangs history, rules, colors, purpose, etc. can be 
absolutely critical. Although funding may not be available, leadership at the Attorney General’s 
Office or the State’s Attorney’s Offices - where list-serves, virtual libraries, points of contact, 
and transcripts are available - can be gathered so a local Assistant State’s Attorney has some 
immediate options to obtain expert testimony. While Maryland prosecutors are apparently 
struggling to find and utilize quality expert witnesses in gang cases, their federal counterparts 
have been using expert testimony successfully for decades.  

The Task Force voted to approve. This will be a non-legislative issue with the Maryland State 
Attorney’s Association working with the Attorney General’s Office to maintain an expert 
witness list.  

#16: Oversight 
One Task Force member, having expertise relevant to the work of the Task Force, indicated that 
many non-law enforcement members of the Task Force have experienced “quality control” 
issues with enhanced gang prosecutions. There was a common interest for Maryland to mimic 
the federal RICO Review Unit to have some expertise brought to bear on each gang prosecution 
prior  to indictment. If creating new authority for the Attorney General’s Office or the Maryland 
State Attorney’s Association is impractical, the State should create a core of experts whose 
guidance can be sought out by Assistant State’s Attorneys (or the State’s Attorney’s Office). 
Although this process will require additional time because the State’s Attorney’s Offices will 
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need to submit each case for review, this process will resemble the federal procedure. For 
instance, offices that had a lot of experience with RICO cases complained about the timely 
nature of the review process; however, most Assistant United State’s Attorney’s also recognized 
how it helped to present the best case that would withstand appellate scrutiny. The availability of 
a centralized review unit or assistance of possible gang statute prosecutions would generally be 
helpful. 

The Task Force voted to approve. The Maryland State Attorney’s Association and the Attorney 
General’s Office will work together to implement a procedure for a formal oversight process. 

#17: Mandating Consecutive Sentences 
One Task Force member, having expertise relevant to the work of the Task Force, proposed that 
if the state statutory scheme is to be a tool for either holding gang members and leaders 
accountable for their horrific influence on our communities or, for related practical reasons to 
exert leverage over possible cooperating individuals who can shed light on the gang’s operations, 
criminal history, and structure, then mandating consecutive sentences is critical. 

The Task Force voted to deny. 

#18: Increased Penalty 
Senator Hough proposed to increase the penalty from two years to five. 

The Task Force voted to deny.  
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Gang       Statute



Constitutional Context



Group 
Activity

Freedom of 

Association

Legitimate Constitutional Freedoms & Illicit Group Activity Can Be A Close Call:

Freedom of 

Expression

Criminal Gang



In light of the Constitutional context, changes to 
Maryland statutes, if any, should avoid:

• defining more groups as “gangs” that aren’t;

• assuming persons are “members” of gangs that aren’t;

• exacerbating disparate racial or economic impact;

• exacerbating unfair and prejudicial treatment at any 
stage of the criminal proceeding.



State Gang Statute:
ISSUES



Definition of a gang, 
per Montgomery County Department of Police: 

…A formal or informal ongoing organization, association, or group of 
three or more persons 

who have a common name or common identifying signs, colors 
or symbols and 

have members or associates who, individually or collectively, 
engage in or have engaged in a pattern of criminal street gang 
activity…



Documented gang members, per Montgomery County Department of Police: 

…An individual may be documented as a gang member if there is documentation to support a 
reasonable suspicion to believe any two of the following:

• individual admits membership with a gang.

• reliable source identifies an individual as a gang member.

• is arrested with other documented gang member

• is identified as a gang member by an unproven source.

• is observed associating with validated gang members.

• individual has tattoos indicating gang membership.

• is observed displaying gang hand signs, possessing gang symbols, logos or graffiti.

• is observed wearing gang attire.

• individual is identified through documents, photographs, or social media as being a gang 
member...



Gang member summary documentation, 
per Montgomery County Department of Police: 

Is a member by the following criteria:

- Self-Admission:
- during “debrief with detectives”

- Identified as a member by an Untested 
Source

- never by a tested source

- Associates with Validated gang members
- stopped together “during field 

interview”

- Arrested with Validated gang members
- no conviction info provided



MD Rules

RULE 5-404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT…

(a) Character Evidence.
(1) Prohibited Uses. Subject to subsections (a)(2) and (3) of this Rule, evidence of a 

person's character or character trait is not admissible to prove that the person acted in 
accordance with the character or trait on a particular occasion…

(2) (b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or other acts 
including delinquent acts as defined by Code, Courts Article § 3-8A-01 is not admissible 
to prove the character of a person in order to show action in the conformity therewith. 
Such evidence, however, may be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, common scheme or plan, knowledge, identity, 
absence of mistake or accident, or in conformity with Rule 5-413.



Statutory Context



In light of Maryland’s already existing penal 
context:

• What proof is there that existing penalties are not 
enough to punish or incapacitate law-breaking 
individuals, groups or associations?

• What proof is there that the specific gang-related 
prohibitions in our code are making any difference 
above and beyond other chargeable offenses?



Serious Punishment/Incapacitation Already Available:
- for underlying offense -

Murder

• 1st – LWOP 
or life 

• 2nd – 40 
years 

Rape

• 1st – LWOP 
or life

• 2nd – 20 
years

Assault

• 1st – 25 
years

• 2nd – 10 
years

Robbery

• Carjacking 
– 30 years

• Armed     
– 20 years

• Unarmed 
– 15 years



Serious Punishment/Incapacitation Already Available:
- for group activity -

Conspiracy

• an agreement between 2 
or more persons to 
commit a crime:
• punishment equal to 

the maximum penalty 
for the related offense

Solicitation

• urge, advise, induce, 
encourage, request, 
command another to 
commit a crime:
• punishment equal to 

the maximum penalty 
for the related offense

Accessoryship
• aiding before the fact and not 

present; or aiding or abetting 
while present or close enough to 
provide assistance and support:
• punishment equal to the 

maximum penalty for the 
related offense

• aiding after the fact by assisting in 
order to hinder, impede or prevent 
the offender’s arrest, prosecution 
or trial:
• 10 years for murder
• 5 years for any other felony



Serious Punishment/Incapacitation Already Available:
- for repeat offenders -

2nd CoV

• 10 years 
mandatory 
minimum

3rd CoV

• 25 years 
mandatory 
minimum

4th CoV

• LWOP

CR § 14-101 – Crime of Violence

• every offense already referred to, plus about 20 other offenses and 
attempts thereof, including arson, abduction, kidnapping, mayhem, 
home invasion etc.



Final 
Recommendations

AS OF 12/05/19



#1:  Do Nothing

• Until sufficient evidence shows existing
penalties are insufficient, or that our
specialty offenses are making any particular
difference, no changes to our laws should be
made.



#2:  Focus on Prevention

“Intervention and suppression efforts by law enforcement
are not sufficient to solve the youth gang problem in the U.S.
To realize a significant and lasting reduction in youth gang
activity, those who make decisions about how limited
resources are allocated…must understand what the
evidence shows about preventing young people from joining
a gang in the first place.”



#2:  Focus on Prevention (continued)

Important risk factors why adolescents join gangs include: 

Insecure 
attachments to 

a caregiver

Cognitive 
impairments

Trauma -
hypervigilance 

to threat deficits in social 
information-
processing, 
antisocial 

beliefs

poor 
parental 

monitoring

Negative 
relationships 
with peers, 

being rejected 
and victimized

poor school 
performance



#3:  Focus on Oversight

Statutory

• Collect and publish data to establish need for 
reforms, if any;

• Monitor disparate impacts, address existing issues;
• Curb overreaching and abuse, similar to Federal 

system.



#3:  Focus on Oversight (continued)

Gang 
Databases

• Any definitions of gangs – for whatever policing, 
prosecutorial or other purpose - should be equivalent to or 
more protective than state statute;

• Records regarding gangs should be audited;
• underlying data needs to be ripe (recent and relevant), not 

stale;
• A purging policy of names and data is needed;
• Include countervailing factors that falsify gang association;
• Facilitate case-related discovery of underlying data; ensure 

credibility of any sources.
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Testimony for the Senate Judicial Proceedings Committee 

March 3, 2020 

 
SB 745 – Criminal Organizations – Penalties, Procedure, and 

Elements 

 

OPPOSE 

 

The ACLU of Maryland opposes SB 745, which amends Maryland’s criminal 

gang offenses statute in various ways, based on recommendations from the 

General Assembly’s recently-convened Gang Task Force. We are sympathetic 

to the challenge of combating violent crime, and support some aspects of the 

bill, such as diverting criminal assets to crime victim assistance and 

alternatives to incarceration. However, we oppose the bill particularly due to 

the provisions in (1) § 9-801(g), which expands the underlying list of crimes; 

and (2) § 9-808, which defines circumstances under which a defendant may be 

found to belong to a criminal organization. 

 

Regarding § 9-801(g), any attempt to expand criminal statutes and elevate 

lesser offenses to more serious crimes if gang activity is shown will likely widen 

the racial disparity in prosecutions and sentencing. As the criminal justice 

system already disproportionately targets communities of color, this provision 

further risks arbitrary and discriminatory enforcement. Attempts by other 

jurisdictions to identify gang members through legislation, databases, and 

matrices have increased racial profiling and mass incarceration.1 

Furthermore, this provision also potentially punishes defendants twice: first 

for the underlying act, and second for doing the act to benefit the criminal 

organization. 

 

 
1 See Center for American Progress, “Mistaken Identity: The Dangers of Sweeping Gang 

Labels for Black and Latino Youth,” Sept. 13, 2018, available at 

https://www.americanprogress.org/issues/criminal-justice/reports/2018/09/13/457854/mistaken-

identity/, Anita Chabria, “A routine police stop landed him on California’s gang database. Is it 

racial profiling?” Los Angeles Times, May 9, 2019, available at 

https://www.latimes.com/politics/la-pol-ca-california-gang-database-calgang-criminal-justice-

reform-20190509-story.html, Stafford Scott, “The Met’s Gangs Matrix is racist policing in its 

purest form,” The Guardian, Jan. 12, 2019, available at 

https://www.theguardian.com/commentisfree/2019/jan/12/metropolitan-police-gangs-matrix-

racist-policing 
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Regarding § 9-808, the proposed definition of a criminal organization member 

is overly broad and constitutionally vague, and includes protected activities 

related to free expression and association. Although the Supreme Court has 

been reluctant to recognize gang membership as a First Amendment-protected 

activity,2 this bill would sweep up individuals without gang membership, 

including family members and individuals with prior gang involvement. 

Freedom of association is examined under strict scrutiny,3 and although 

combating gang crime is certainly a compelling government interest, this bill 

does not employ the least restrictive means to accomplish that goal. 

 

The bill sponsors could have explicitly excluded constitutionally protected 

activity from the scope of the statute, and included a requirement that the 

individual acted with a specific intent to benefit the organization. Those 

additional clauses would better align this bill to protect individuals’ 

constitutional rights. 

 

As it stands, the ACLU of Maryland urges an unfavorable report on SB 745. 

 
2 United States v. Choate, 576 F.2d 165, 181 (9th Cir. 1978). 

3 NAACP v. Alabama, 357 U.S. 449, 463 (1958). 


