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FAVORABLE

The ACLU of Maryland urges a favorable report on SB660, a historic bill that
seeks to establish strong voting protections for Marylanders across the state.
Importantly, SB660 would establish a civil cause of action for Marylanders to
bring suit when faced with barriers to casting a ballot, an unfortunate necessity,
even in a progressive state like Maryland.

As it currently stands, Section 2 of the federal Voting Rights Act of 1965 creates a
civil cause of action to challenge voting rights violations committed by state and
local jurisdictions. In Maryland, the ACLU of Maryland has brought three recent
Section 2 lawsuits: (1) A challenge in 2021 to Baltimore County’s unlawful re-
districting scheme that packed a supermajority of Black voters into a single
district among seven districts, diluting the Black vote when a second Black
opportunity district could be created; (2) A challenge against Federalsburg, a
municipality in Caroline County, for diluting the Black and BIPOC vote by
maintaining a staggered-term, at-large election system that sustained an all-white
government throughout the Town’s 200 year history; and (3) a challenge against
Wicomico County and its School Board for diluting the voting strength of Black
voters through use of a hybrid at-large, district plan that limits Black residents to a
single realistic election opportunity, when a second opportunity district could be
created.

Last year, the U.S. Supreme Court heard cases that could have undermined
Section 2 of the Voting Rights Act, leaving voters with no legal recourse to
challenge voting rights violations in court, like was done with Baltimore County,
Federalsburg, and Wicomico County.' Luckily, Section 2 remains an available
mechanism to challenge unlawful voting systems, but having come so close to
losing this critical piece of the federal Voting Rights Act leaves Maryland voters
vulnerable to future rollbacks of their rights.

! https://www.aclu.org/cases/thomas-v-merrill-and-milligan-v-merrill;
https://www.npr.org/2023/02/26/1157248572/supreme-court-voting-rights-act-private-right-of-
action-arkansas.
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Furthermore, the federal VRA — as limited by decades of federal court cutbacks —
cannot address the full range of voting rights issues across Maryland that have
prevented BIPOC voters from securing equal voting rights. To preserve
democracy and ensure true equality for all, Maryland must enact its own Voting
Rights Act and be a leader in protecting citizens’ right to vote.

Recent ACLU of Marvland Voting Cases

Baltimore County NAACP et. al. v. Baltimore County

In Baltimore County, Black voters filed a federal Voting Rights Act lawsuit
challenging the racially discriminatory redistricting plan that the County adopted
in December 2021. Despite months of public outcry and warnings about the
illegality of its proposed redistricting plan, the County enacted a plan that packed
a supermajority of Black voters into a single district, diluting their vote, when a
second majority-Black district could have been created among the seven Council
districts. The federal judge hearing the case found that the County’s plan was
racially discriminatory and diluted the Black vote, thus requiring that the plan be
redone. Ultimately, the County re-drew their plan in a way that allowed them to
continue maintaining a single majority-Black district, without drawing a district
map that allowed election of a second Black Council member. The Baltimore
County NAACP case exemplifies the necessity of preclearance in Maryland: Had
the County been subject to preclearance, more than a million dollars in litigation
costs could have been avoided, and an equitable redistricting plan could have
been created.

Caroline County NAACP et. al. v. Town of Federalsburg

Beginning in August 2022, residents of the Town of Federalsburg, the Caroline
County Branch of the NAACP, the Caucus of African American Leaders, and the
ACLU of Maryland called upon Town officials to collaborate in changing the
racially discriminatory at-large, staggered term election system that has diluted
the Black vote such that no Black person, or any person of color, won election to
municipal government in the Town’s 200-year history. Such uninterrupted racial
exclusion from public office is especially shocking, given that the 2020 Census
shows the Town is now majority BIPOC, at 53%, and 47% Black.

After spending months fruitlessly trying to persuade Town officials to reform
Federalsburg’s election system, on February 22, 2023, Federalsburg residents,
Caroline County NAACP, and Caucus of African American Leaders filed suit to
take back their right to vote. Notwithstanding this filing, the Town continued to
push back against equal voting rights for Federalsburg’s Black voters. As a result,
on May 9, 2023 the federal district court ordered the Town to produce a plan that
would comply with the Voting Rights Act, whereby the Black community could
finally have a fair opportunity to elect two out of the four Town Council members
in the Town’s 2023 elections. On September 26, 2023, Black candidates Brandy
James and Darlene Hammond were elected to serve as Town Council members
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representing the Black community of Federalsburg, finally ending the centuries
long legacy of disenfranchisement for the Black community.
Wicomico County NAACP et. al. v. Wicomico County et. al.

On December 7, 2023, the Wicomico County NAACP, the Caucus of African
American Leaders, the Watchmen with One Voice Ministerial Alliance, and
individual voters in Wicomico County filed suit against Wicomico County and
the Wicomico County Board of Education, for diluting Black voting strength by
maintaining an election system that uses an at-large feature to limit Black voters
to representation in a single district among seven Council seats, when a second
Black opportunity district could be created. This case is currently pending, but
reform may nevertheless be possible.

If we still have a federal VRA. why does Marvland need its own?

Bringing complex Section 2 lawsuits requires enormous resources, specialized
legal expertise, and the hiring of expert demographers and political scientists,
even to determine whether a voting rights challenge in federal court is possible. If
the Maryland VRA is passed, significant resources can be saved — both for
residents and the government — while still reforming systems of
disenfranchisement that still exist too widely across the state. These include:

e 54% of all the municipalities in Maryland have at least a 20% BIPOC
population, but 23% of them have a/l-white governments.

e There are 18 municipalities with BIPOC populations over 80%, and in 7
of them, BIPOC representation make up less than half the municipal
government. For example, in Landover Hills, the BIPOC population is
90% but only two representatives out of six are not white.

e 63% of all the municipalities in Maryland have at-large election systems,
requiring only a bare majority to win all of the seats to the municipal
government, the reason why Federalsburg was able to shut out the Black
community for 200 years.

In Harford County, the county council is all white, despite having a 28% BIPOC
population. A federal VRA challenge is extremely difficult because the BIPOC
population is not compact enough to create a majority BIPOC district, which is a
necessary component of proof under the federal VRA, as limited by the Supreme
Court. However, under the MDVRA, Harford could reform its election system
under a different voting structure to offer BIPOC residents fair representation.

Maryland has a historic opportunity to secure voting rights for all and ensure
every Marylander has legal recourse in the face of deception, obstruction, or
intimidation when accessing the ballot.

For these reasons, we urge a favorable report on SB660.
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THE MARYLAND VOTING RIGHTS ACT

“One year ago today, on my mother’s dying bed, at 92 years old —

former sharecropper — her last words were, ‘Do not let them
take our votes away from us.’ They had fought, she had fought,
and seen people harmed, beaten, trying to vote. Talk about
inalienable rights. Voting is crucial, and I don’t give a damn how
you look at it ...”

“Twill fight until the death to make sure every citizen
has the right to vote. It is the essence of our democracy.”

Congressman Elijah Cummings, February 6, 2019!
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INTRODUCTION

Maryland is now the most diverse state on the East Coast, and one of just two states where
people of color have become a majority since the 2020 Census.2 The Free State has made
great strides in building a more open and accessible democracy in recent years, and has
the opportunity to become a national leader on voting rights. Yet, substantial voter
registration and turnout disparities by race persist; and it is now time to enact strong
protections to ensure that Black, Latine, Asian American voters and Marylanders with
disabilities can fully participate free from discrimination.

The Maryland Constitution and Declaration of Rights recognize that vigorous political
participation is the foundation of our democracy and that the right to vote is preservative
of all other rights. A prohibition against disenfranchisement is reinforced through
constitutional protections, most expressly through protections for the right of suffrage in
Article I of the Maryland Constitution3 and Article 7 of the Maryland Declaration of
Rights.4 Notably, Maryland constitutional protections for the right to vote have been
recognized as more protective than parallel provisions under federal law.5

However, even unequivocal constitutional guarantees require strong statutory
enforcement mechanisms. The Fifteenth Amendment to the United States Constitution is
clear in its terms prohibiting racial discrimination in voting. But state and local
governments around the country—including here in Maryland—resisted allowing Black,
Indigenous, and People of Color (“BIPOC”) citizens an equal opportunity to participate in
the political process for a century after its ratification. The Voting Rights Act of 1965
(“federal VRA”) was a necessary and effective step toward making good on a
constitutional guarantee of equal voting rights. Yet new means of excluding voters of color
from the political process have emerged, particularly as federal courts—led by a

2 Marissa J. Lang & Ted Mellnik, “Census data shows Maryland is now the East Coast’s most diverse state,
while D.C. is Whiter,” Washington Post (August 12, 2021), https://www.washingtonpost.com/dc-md-
va/2021/08/12/dc-virginia-maryland-census-redistricting-2/.

3 Md. Const. Art. I, § 1 states: “Every citizen of the United States, of the age of 18 years or upwards, who is
a resident of the State as of the time for the closing of registration next preceding the election, shall be
entitled to vote in the ward or election district in which the citizen resides at all elections to be held in this
State. A person once entitled to vote in any election district, shall be entitled to vote there until the person
shall have acquired a residence in another election district or ward in this State.”)

4 “That the right of the People to participate in the Legislature is the best security of liberty and the
foundation of all free Government; for this purpose, elections ought to be free and frequent; and every
citizen having the qualifications prescribed by the Constitution, ought to have the right of suffrage.” Art. 7
of the Maryland Decl. Rts.

5§ Maryland Green Party v. Maryland Bd. of Elections, 832 A.2d 214, 377 Md. 127, 120 A.L.R.5th 663, on
subsequent appeal 884 A.2d 789, 165 Md. App. 113, certiorari denied 889 A.2d 418, 390 Md. 501 (2003)
(Constitutional provision which ensures free and frequent elections and safeguards the right of the People
to participate in the legislature and the right of suffrage by every citizen having the constitutional
qualifications is more protective of rights of political participation than the provisions of the federal
constitution).



conservative U.S. Supreme Court-re-interpret the federal VRA to cut back on its
protections and limit its effectiveness.

At the state level, Maryland has both a troubling history of violent racial suppression and
an extensive history and ongoing record of discrimination against racial, ethnic, and
language minority groups in voting. The state has made significant strides to improve
access to the franchise over time, and there are currently a range of solid, pro-voter
policies in place to build upon. At the same time, many discriminatory practices remain
in place and avenues for discrimination remain widely available.

Laws and practices that have either the purpose or effect of discriminating against BIPOC
voters remain prevalent; some of the most common examples include redistricting plans
that dilute minority voting strength, use of at-large election systems that maintain
dominance by the white majority, polling location plans with too few and/or too
inconvenient sites and inadequate equipment, and failures to provide adequate language
assistance. This situation undermines democracy, and it persists because Maryland voters
currently lack the tools to uncover and address discrimination. BIPOC voters must have
equal opportunities to participate in Maryland’s political process—but they have too often
been disadvantaged by laws and practices that have a discriminatory purpose or
discriminatory results.

Through a state-level Maryland Voting Rights Act (“MDVRA”), Maryland can continue its
march toward becoming a nationwide leader in promoting equal access to political
participation, building on the comprehensive framework of the federal VRA and the
efforts of California (2002), Washington (2018), Oregon (2019), Virginia (2021), New
York (2022) and Connecticut (2023) to improve state law voting rights protections. This
will enable our state to confront evolving barriers to effective participation and to root out
longstanding discriminatory practices more effectively. An MDVRA would offer
affirmative steps to make our democracy more inclusive and robust by creating a fulsome
and transparent basis for data-driven evaluation of our election practices. Such a law
would provide a means of ensuring that all voters are able to cast a meaningful ballot, but
especially would help to accelerate the participation of BIPOC voters who have been
historically denied an equal opportunity to participate in the political process.

I. WHY DOES MARYLAND NEED A VOTING
RIGHTS ACT?

While voter suppression has been associated in the public mind with the Jim Crow South,
Maryland has its own sordid history of voting discrimination. Starting in the late 18th
century, Maryland adopted a series of restrictive voting laws designed to disenfranchise
Black and immigrant voters. That history of discrimination is too voluminous to recount
here, but its effects still loom large today in the relative disadvantage that BIPOC and
immigrant voters experience.

A. A troubling legacy of racial terror linked to voter suppression



Lynchings have been documented in 18 of the state’s 24 counties.® As the Vice Chair of
the Maryland Lynching Truth and Reconciliation Commission noted prior to the 2020
election, “[t]he legacy of lynching is directly connected to voter suppression and attempts
to stoke fear in the hearts of Black and brown [people] and allies of every color ...”7
Renowned civil rights lawyer and scholar Sherrilyn Ifill evokes this same sentiment in
describing the ugly stain racial violence and discrimination have left across Maryland’s
Eastern Shore, in her seminal work, “On the Courthouse Lawn: Confronting the Legacy
of Lynching in 215t Century America.” Discussing her findings about the history and
impact of racial violence across the Maryland Shore, Professor Ifill captures the painful
legacy Black residents carry with them from their region’s gruesome history:

The terror visited upon African American communities on the Eastern
Shore in the 1930s has not just disappeared into thin air. It lives in the deep
wells of distrust between blacks and whites in the sense that blacks still must
keep their place and that both blacks and whites must remain silent about
this history of lynching.

The lynchings made possible the maintenance of all white political control
in many counties on the Shore until the 1980s and in some cases the 1990s,
decades after blacks had been elected to public office in other parts of the
state. Blacks were not elected to the governing bodies in many counties on
the Shore until the ACLU filed a series of voting-rights cases in the 1990s.

Id., at xvi.

Three decades ago, a federal court detailed Maryland’s concerning history of voting
discrimination in a ruling striking down a state legislative redistricting plan as racially
discriminatory, noting that this history is marked by a 1904 provision to disenfranchise
Black voters, “all-white, but state funded, volunteer fire departments on the Eastern
Shore [that] functioned as a kind of unofficial slating organization for white candidates”
through the mid-1980s, and a dual registration system that kept many Black voters from
the polls until 1088.8

Even today, these problems persist, as demonstrated by ongoing legal challenges to race
discrimination in redistricting on the Shore, in Baltimore County, and even in the DC
suburbs. In the Town of Federalsburg, efforts to maintain all-white rule on their Town
Council has led to half-baked measures that would entrench white dominance, all in the
name of election reform:

6 Jonathan M. Pitts, Maryland conference on lynchings finds links to voter suppression, social
inequality, BALTIMORE SUN (October 19, 2020), https://www.baltimoresun.com/maryland/bs-md-
maryland-lynching-conference-20201019-wqdo2wb6xorc3vm7z3jzmtguisda-story.html.

71d.

8 Marylanders for Fair Representation v. Schaefer, 849 F.Supp. 1022, 1061 (D.Md, Jan. 14, 1994).

4



Never in my time doing civil rights work in Maryland . . . have I seen this
kind of outrageous power grab by white officials. Cancellation of the
Federalsburg municipal election amid the Town’s celebration of its
bicentennial would deny the fundamental right to vote to all Federalsburg
voters. But Black voters, who would be denied the opportunity to finally
integrate their government in this historic year, would feel this most
harshly. Indeed, for the Plaintiffs and other Black residents who have
bravely stood up to challenge race discrimination in the existing system,
the Town’s very proposal feels like retaliation and punishment. It would
simply be lawless to allow the incumbent white officials to unilaterally
extend their own terms in office, and the notion that they profess to do this
in the name of election reform is absurd.

-Carl Snowden of the Caucus of African American Leaders, Decl. Y 21 in NAACP
of Caroline County v. Town of Federalsburg

Maryland courts have found time and again that despite efforts to pass positive reforms,
the history of voting rights in Maryland is fraught with discrimination, racial tension,
and a society of two worlds; segregated by race.o

9 Id., 849 F.Supp. at 1061:
Although on a statewide basis Maryland's voting rights record is in many respects an
admirable one, we cannot turn a blind eye to the Eastern Shore's ‘history of official
discrimination’ that impaired blacks’ rights to register and to vote. In 1904 Maryland's
General Assembly enacted the “Poe amendment” to the state constitution, which would
have effectively disenfranchised most black voters. In reviewing the State's history, the
defendants make much of the fact that, in a 1905 ratification referendum, Maryland's
voters soundly rejected the Poe amendment. The defendants fail to note that the General
Assembly enacted the amendment the previous year at the insistence of legislators from
the Eastern Shore who agreed to back an oyster-seeding measure in exchange for Western
Shore legislators’ support for black disenfranchisement. Furthermore, when the Poe
amendment was subjected to a statewide referendum, only three counties voted
resoundingly in favor of the disenfranchising of Maryland's blacks—and all three were on
the lower Shore. Maryland's discriminatory voting practices are not only found in the
history books. Until 1988, Maryland law condoned “dual registration,” which required
voters to register separately for municipal and non-municipal elections. African—
American citizens who had been historically excluded from full participation in political
life, and hence were unfamiliar with registration procedures, frequently were turned away
at the polls because they had only registered for one type of election. The dual registration
requirement confused voters, depressed turnout, and—according to a 1985 report by
Attorney General Stephen H. Sachs—may have resulted in the dilution of black voting
strength on the Eastern Shore. Second, at least until the mid—1980s, some all-white, but
state-funded, volunteer fire departments on the Eastern Shore functioned as a kind of
unofficial slating organization for white candidates. . . . Only in 1988, upon the Attorney
General’s written recommendation, did the Governor amend the Code of Fair Practices to
prevent racially discriminatory fire departments from receiving state funds. Even today,
counties on the lower Shore continue to locate polling places in white dominated
volunteer fire companies, a hostile environment that may depress black electoral
participation.



Likewise, efforts to suppress the vote in the state continue— at least 16 anti-voter bills
were introduced since the Maryland General Assembly’s 2021 legislative session, which
would have added new barriers or burdens to the right to vote. This concerning and
ongoing record of voter suppression and disenfranchisement is a compelling signal that a
state VRA would play a critical role in protecting Maryland’s voters of color.

B. Racial vote dilution, unlawful election systems, and the need for
creative solutions

Over the course of the last four decades, Maryland has seen the investigation and
successful legal challenge of infringements on minority voting rights, particularly where
counties or cities have drawn voting districts that make it difficult or impossible for voters
of color to elect their favored candidates.

Racial vote dilution has been a significant issue in Maryland, where BIPOC citizens’ votes
are weakened to be less than equal to white citizens’ votes. In cases of at-large election
systems where racially polarized voting is present, a bare majority is all that is necessary
to control a disproportionate number of seats to their local governments.

At large elections are systems in which everyone in a jurisdiction votes for every available
office or seat, so a bare majority with aligned preferences can elect every official and lock
out other voices. In a racially polarized election, racial groups vote as a bloc, preferring
the same candidates. Black people, for example, vote together for their preferred
(frequently Black) candidate, and most non-Black voters support the opposing (typically
white) candidate. Legal challenges have been necessary to address this toxic combination
of at-large elections and racially polarized voting patterns that deny minority voters the
opportunity to elect candidates of their choice.* Reform of at-large election systems
through implementation of single-member districts or other alternatives can counteract
the effect of racially polarized voting in drowning out BIPOC voters’ voices.

In municipalities and counties where substantial BIPOC populations exist, i.e. have a
population greater than 20 percent of the total, there is significant racial vote dilution,
and overrepresentation of the white population in local government.*? Fifty four percent
of Maryland municipalities have substantial BIPOC populations and 23 percent of those
municipalities have all white governments.!3

10 Voting Rights Lab, State Voting Rights Tracker, https://tracker.votingrightslab.org/states/maryland.

1 Jessica Trounstine and Melody E. Valdini, The Context Matters: The Effects of Single-Member Versus
At-Large Districts on City Council Diversity, 52 American Journal of Political Science 554-569 (2008);
Richard L. Engstrom and Michael D. McDonald, “The Effects of At-Large Versus District Elections on
Racial Representation in U.S. Municipalities.” ELECTORAL LAWS AND THEIR POLITICAL
CONSEQUENCES, ed. Bernard Grofman and Arend Lijphart (1986).

12 For purposes of this paper, “substantial BIPOC populations” means a jurisdiction that has a BIPOC
population greater than 20 percent of the total population in that jurisdiction.

13 See appendix 2, Why Maryland Needs Its Own Voting Rights Act, ACLU of Maryland, (Feb 20, 2024).



Some municipalities are particularly egregious: There are 18 municipalities with over 80
percent BIPOC populations, and in 77 of them, BIPOC represnetatives hold less than half
of the seats in their municipal governments.4 For example, in Landover Hills, just 9.7
percent of the population is white, but four out of six of the seats have white
representatives.

Similarly at the county level, racial vote dilution is significant. One-third of Maryland
counties that have substantial BIPOC populations have all white county governments.5

And even in counties that have at least some BIPOC representation, BIPOC voters are still
underrepresented. As explained in greater detail below, in Baltimore County, a federal
judge found that the county had to re-draw its district lines because the County’s election
plan packed too many Black voters into a single district. Unfortunately, the County’s new
plan still fell short of creating a second majority Black district. As a result, the most recent
election still led to 6 out of 7 seats being filled by white representatives.

In another example, Wicomico County is also racially diluting votes to disenfranchise
Black voters. Wicomico County has a mixed at-large and district system, where white
residents are 60% of the population, yet control 6 out of 7 seats on the council. If the
County were to re-district, as they must, a second Black opportunity district could be
created. The mixed at-large district voting structure has enabled Wicomico County to
pack all of the Black voters in the county into a single district, and dilute Black voters’
voting strength. The Wicomico County NAACP , the Caucus of African American Leaders,
the Watchmen with One Voice Ministerial Alliance, and four individual Black voters
recently joined together to legally challenge this unlawful election system under the
federal VRA.16

At-large election systems have long been criticized for their dilutive effects, especially
for Black populations.” In Maryland, 84 municipalities have significant BIPOC
populations, which is 54 percent of all the municipalities in Maryland. Of the 84
municipalities, 73 percent of them have either at-large, or mixed at-election systems,
and 63 percent have fully at-large election systems.8

14 Id.
15 Id.

16 See Wicomico Cnty. Branch of NAACP v. Wicomico Cnty., No. 23-CV-03325-MJM (D. Md. Dec. 7,
2023).

7 Richard Walawender, At-large Elections and Vote Dilution: an Empirical Study, 19 UNIVERSITY OF
MICHIGAN LAW SCHOOL JOURNAL OF LAW REFORM, 1221 (1986).

18 See supra 13, appendix 2.



L J ) °
District 27%
e
2 I #
At-Large > % 2 *%
Election Systems Election Systems in .'t B 3 %
Municipalities with =0 %
>20% BIPOC Voters ~ e

61 Municipalities

At-Large 63%

Along the Eastern Shore where the ACLU of Maryland has taken action, recent examples
of discriminatory at-large elections featuring racially polarized voting include Worcester
and Somerset Counties, Salisbury, Pocomoke City, Berlin, Snow Hill, Hurlock, Easton,
and Princess Anne.’9 Through legal challenges filed under the federal Voting Rights Act,
Black voters have forced reform of those systems to allow residents there to elect Black
candidates to public office, often for the first time in the history of their community.2°
However, as explained more fully below, federal lawsuits cannot adequately address the
problem, which remains rampant across the state. A Maryland Voting Rights Act is
necessary to fully address the disenfranchisement of Maryland’s Black voters and other
voters of color.

i. Case Study #1: Advancing the Franchise in Federalsburg

Vote denial and vote dilution remain a significant issue across the state of Maryland, as
exemplified by ongoing struggle in the Caroline County Town of Federalsburg, where
recently the ACLU of Maryland, the Caroline County branch of the NAACP, and the
Caucus of African American Leaders have been working to dismantle the Town’s
discriminatory at-large election system. Although Black residents make up half the
Town’s population, until 2023, never in the Town’s 200 year history has there been a
Black candidate elected to office. Black voters working with the NAACP and ACLU

19 See Cane v. Worcester Cnty., Md., 35 F.3d 921 (4th Cir. 1994); ACLU of Maryland Letter to U.S. Dept.
of Justice, available at https://www.aclu-

md.org/sites/default/files/field documents/somerset perez letter.pdf; Redistricting, Ensuring Election
Fairness, ACLU of Maryland, (Apr. 10, 2012), available at https://www.aclu-
md.org/en/cases/redistricting-ensuring-election-fairness; Sam Janesch, ‘We want a voice:’
Federalsburg’s Black residents become latest Eastern Shore voters to get a long-awaited shot at
representation, BALTIMORE SUN (Jun. 21, 2023) available at https://www.baltimoresun.com/politics/bs-
md-pol-shore-voting-rights-20230616-xot2csfehfecblzfy3ilzu6uri-story.html.

20 See e.g., NAACP of Carline County v. Town of Federalsburg, 23-CV-00484-SAG, (D. Md. Feb. 22,
2023).



undertook the enormous burdens of filing and litigating a federal court VRA challenge in
order to secure election fairness.2!

“T've been here all my life, 68 years. I haven’t seen no African American on
the board. But we’re not going back. We're going forward. It’s time for a
change and getting young African Americans on that board.”

-Roberta Butler, a Black, lifelong resident of Federalsburg who ran for Federalsburg Town Council, but was
shut out of the political process due to Federalsburg’s discriminatory at-large election system.

When initially contacted, Town officials claimed to want to remedy its ongoing voting
rights violations. As months dragged on, however, it became clear to Black voters that the
Town’s white officials would not voluntarily recognize their struggle and adopt a plan that
fully complied with the Voting Rights Act. Instead, Town officials attempted a series of
inadequate “reforms” designed to hold onto power, including an outrageous proposal to
keep all-white government in place by canceling 2023 elections with incumbents holding
over in office for more than a year beyond their elected terms. Another proposal would
have alternated at-large elections with district elections every two years, so as to continue
white domination of government indefinitely, by ensuring that the Black community
would only have a single representative of four, even though holding half the population.
When these gambits failed, they amended the Town Charter to allow white residents to
retain control of all but one Council seat until 2026, through a complicated staggered term
election system that required the Black community to wait years before having equal
representation. Not until a federal judge ruled that this plan was also unlawful, did the
Town finally offer a racially fair plan — just three months before the election. The plan the
Town ultimately adopted, was a two district system, with two council members per
district, that would be implemented immediately for the September 2023 elections.
Therefore, the Black community would be able to elect two representatives from the
majority Black district to sit on the four member Town Council.

Dr. Willie Woods, the Caroline County NAACP President stated that at the January 2023
public hearing on election reform where the Town Council backtracked from its previous
ameliorative approach, it “was terribly discouraging to members of the African American
community,” and that “the African American community will not allow the Town,
inadvertently or intentionally, to continue diluting their voice or their voting rights.”

2t See Sam Janesch, ‘We Want A Voice’: Federalsburg’s Black residents become latest Eastern Shore
voters to get a long-awaited shot at representation, BALTIMORE SUN, June 16, 2023, available at
https: //www.baltimoresun.com/politics /bs-md-pol-shore-voting-rights-20230616-
xot2csfehfecblzfy3ilzu6uri-story.html.




Rev. James Jones of the Caucus of the African American
Leaders, testifying in support of dismantling the at-large
election system in Federalsburg to end Black vote dilution

As a result of Black voters’ hard-fought victory in Federalsburg, the September 2023
elections moved forward, and two Black candidates ran for office in the newly created
majority Black, two member district. Brandy James and plaintiff Darlene Hammond were
two candidates who ran for the open seats in the majority Black district, and after a
historic voter turnout, won seats on the Town Council. The Town’s legacy of shutting out
Black representatives finally came to an end once and for all.

___aemmee = s G
Photos of Mayor Abner swearing in Brandy James (left) and Darlene Hammond (right) as new members of
the Town Council.

The Federalsburg experience shows how resistant localities can be to implementing
change that would shift the power in favor of BIPOC communities — even where the
system’s unfairness is undeniable. In Federalsburg, it was only due to the immense
courage of the Town’s BIPOC residents, the resources spent to create a fair system by the
plaintiffs, pressure from a federal judge, and the Black community’s organizing around
Ms. James and Ms. Hammond that a fair system is even a possibility.

It should not take such extreme measures to make an election system fair. With a
streamlined cause of action and a mandate to attempt pre-litigation negotiation, the
MDVRA could have brought about the same result in a faster, less expensive manner.
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ii. Case Study #2: the Battle for Fair Districts in Baltimore County

In another example, during the 2022 redistricting cycle, Black voters in Baltimore County
were forced to challenge a racially dilutive redistricting plan that would have created large
white majorities in six of seven Council districts, in a County that is nearly a third Black
and 48 percent BIPOC.22 This litigation was both expensive to the taxpayers and highly
disruptive to our democracy, requiring extension of filing deadlines and rescheduling of
the primary election in order to accommodate changes necessitated by court rulings.

Despite months of warnings and massive outcry from local voters about unfairness
inherent in Baltimore County’s proposed redistricting plan, and notwithstanding BIPOC
population growth in the County to over 47 percent, the County Council unanimously
implemented a racially gerrymandered plan packing Black voters into a single super-
majority Black district to diminish their influence while maintaining significant white
majorities in six of the seven council districts.

As Joanne Antoine, Executive Director of Common Cause-Maryland, noted:

“Throughout this year’s redistricting process, we and residents across
Baltimore County called on Council members to follow the law and put the
people above politics. Instead, they chose to ignore the law at the expense
of free and fair elections. The county’s voting districts don’t belong to
politicians, they belong to the people. The people, specifically Black voters,
have a right to have a voice in choosing their representatives and should
not have to live a decade under an illegal map.”

22 Baltimore County Branch of the NAACP v. Baltimore County, 2022 WL 657562, 2 (D. Md. 2022).
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A federal judge ruled in 2022 that the Baltimore County plan violated the Voting Rights
Act, 23 but narrowing of federal VRA protections allowed the County to get away with not
creating a second majority-Black district. Instead, the County’s new plan continued to
pack one district with Black voters while keeping six others majority white, so as to
prevent a second realistic Black opportunity district, continuing to advantage white voters
and protecting white incumbents.

As a result, even after costly litigation, every one of the six Black candidates running in
majority white districts in 2022 lost, leaving Black voters no better off than they were at
the outset — with just one Black Council member, elected without opposition from the
packed Black district. Nevertheless, County taxpayers are then on the hook for over
$800,000 dollars to pay County lawyers seeking to defend its attempt to implement the
unlawful election plan invalidated by the federal court. (This, in addition to yet-to-be
determined attorneys’ fees due to Black voters in their challenge.).

Given the result of this litigation, and the County’s long history of racial discrimination
and exclusion, including complete exclusion of any Black candidate from County office
until 2002 and continued lack of Black representation beyond a single official among
seven Council members to date, the need for an MDVRA is evident. Although the efforts
to stop the County’s racially discriminatory redistricting plan were ultimately successful,
it was only achieved because of the tenacity of BIPOC advocates in the County, coupled
with extensive expert analysis and legal resources. And even after successfully stopping
the County’s redistricting plan, the new plan submitted by the County in the legal
proceedings was accepted by the federal district judge, notwithstanding the plaintiffs’
reservations, which unfortunately resulted in the Black candidate’s defeat in the next
election, and once again having a single district where a Black candidate was elected to
the County Council. Ensuring the voting rights of Marylanders should not take such
Herculean efforts to protect this fundamental part of our democracy.

Black voters in other Maryland jurisdictions such as Harford County and numerous
municipalities continue to confront racial vote dilution through gerrymandering and at-
large structures that unfairly deny them full representation.

For some Maryland jurisdictions with at-large election systems the federal Voting Rights
Act is insufficient to spark change, as a result of the U.S. Supreme Court’s curtailing of
protections under the federal VRA. For example, in places where the Black community is
not geographically compact, challenges to at-large systems are impeded by Supreme
Court’s Thornburg v. Gingles test, which requires plaintiffs to prove that minority voters
can make up a majority in a compact electoral district in order for a challenge to succeed.4
This means in a municipality like Delmar or a county like Harford County, and several

23 The Baltimore County re-districting case is strikingly similar a recent case before the U.S. Supreme
Court, Allen v. Milligan, 599 U.S. _ (2023). Both in Baltimore County and in Alabama, substantial Black
populations were packed into a single majority-Black district among seven districts, unfairly limiting
election opportunities for Black voters.

24 Thornburg v. Gingles, 478 U.S. 30, 92 L. Ed. 2d 25 (1986).
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others, with large, but dispersed Black populations, the federal VRA offers no remedy for
vote dilution the Black community has suffered for decades. Because Black voters do not
live in geographically compact areas, they are unable to satisfy the test imposed by the
Supreme Court to successfully challenge the at-large system. In Harford County, about
26 percent of the population is BIPOC, yet hold no seats on their all-white County Council.

The Maryland VRA would address this issue, removing the geographic compactness
requirement, and opening the door to more creative solutions so that Black voters are not
powerless. This could offer a remedy for disenfranchisement of BIPOC voters in places
with white-dominated governments like Delmar, where Black would-be candidates stand
ready to run for elective office, if given a fair opportunity: In Delmar for instance, Black
residents have held over 21 percent of the population since 2010,25 yet currently have an
all-white government. 26 However, because the Black community is not segregated to a
specific area, the inability to create a district-based system dooms the town’s ability to
challenge the vote dilution through the federal VRA, a requirement that was created by
the U.S. Supreme Court.

Like Baltimore County, Federalsburg and Delmar, numerous racially diverse
communities in Maryland lack any semblance of descriptive representation for voters of
color on local councils—that is, minority voters make up a significant portion of the citizen
voting age population, but few or none of the elected officials are BIPOC, potentially
indicating the presence of racial vote dilution. A more efficient private right of action that
reduces plaintiffs’ burden of proof and cost while also giving defendants greater
incentives and opportunities to resolve cases without resort to taxpayer-funded litigation
would allow for more fulsome investigation, prosecution, and remedy of vote dilution
cases.2’

C. Barriers to the Ballot

Burdensome barriers to the ballot have a significant effect, especially on BIPOC
communities, and are a problem nationwide in scope. We know Maryland is not immune
to these barriers because substantial, greater-than-average voter registration and turnout

25 Data USA, Delmar, MD, available at https://datausa.io/profile/geo/delmar-md/.

26 Rachel Lord, Delmar Commission Election to Take Place on Nov. 16, MORNING STAR PUBLICATIONS,
available at, https://starpublications.online/delmar-commission-election-to-take-place-on-nov-16/;
Town of Delmar Commission, available at https://www.townofdelmar.us/government/commission-
md.htm.

27 Karen Shanton, The Problem of African American Underrepresentation on City Councils, 1 (2014),
available at https://www.demos.org/sites/default/files/publications/Underrepresentation 0.pdf. Zoltan
Hajnal, Opinion, Ferguson: No peace without representation, L.A. TIMES (Aug. 26, 2014), available at
http://www.latimes.com/opinion/op-ed/la-oe-hajnal-minority-voters-elections-20140827-story.html
(“Across the nation, racial and ethnic minorities are grossly underrepresented in city government. African
Americans make up roughly 12% of the national population, but only 4.3% of city councils and 2% of
mayors. The figures for Latinos and Asian Americans are even worse.”).
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disparities persist in Maryland, and the overall diversity of the state means that a
significant number of Black and brown potential voters are sidelined each election.

i. Inadequate Voting Infrastructure

Another significant barrier to democracy in Maryland has been the lack of adequate
infrastructure to accommodate existing voters. At polling sites, long lines and too few
voting machines have repeatedly created backups, particularly in predominantly BIPOC
areas of the state, with voters sometimes forced to wait hours to cast a ballot.28 In the
2020 elections, for example, many polling places in Prince Georges County had long lines,
with individuals lining up beginning at 5am in order to vote when the polls opened at
7am.29 In extreme instances, this lack of infrastructure has been used as a strategy, such
as in the 2022 general election when the campaign of a candidate for Attorney General
urged supporters to create chaos at the polls by turning out en masse just before closing.3°
And to make matters worse, there is generally little to no data collected to evaluate and
determine which polling sites may need more voting machines and staff than others.

There has also been a severe shortage of election judges, exacerbating the long lines at
polling places.3! In the July 2022 primary elections, there was a polling place in White
Marsh with only eight of 22 election judges, and in Harford County, officials were short
150 election judges, resulting in understaffed polling sites and delayed poll openings. In
2022 polling places were 300 judges short in Anne Arundel County, and 1,000 short in
Baltimore City.32

28 Bennet Leckrone, Long Lines at Limited Polling Places Plus Mail-in Ballots Lead to Delays in Results,
MARYLAND MATTERS ( Jun 2, 2020) available at https://www.marylandmatters.org/2020/06/02/long-
lines-at-limited-polling-places-plus-mail-in-ballots-lead-to-delays-in-results/;

https://www.cbsnews.com/baltimore/news/maryland-primary-polling-issues-2/; Hannah Klain, Kevin
Morris, Rebecca Ayala, and Max Feldman, BRENNAN CENTER, Waiting to Vote, available at
https://www.brennancenter.org/our-work/research-reports/waiting-vote#footnoteref6 etr2asr.

29 Ovetta Wiggins, Rebecca Tan, Rachel Chason, Erin Cox, Citing a history of voter suppression, Black
Marylanders turn out to vote in person, WASHINGTON PoST (Oct. 26, 2020), available at
https://www.washingtonpost.com/local/md-politics/maryland-early-voting-prince-georges-
trust/2020/10/25/847¢c5afc-1537-11eb-ad6f-36c93e6€94fb story.html; Christopher Famighetti, Long
Voting Lines: Explained, BRENNAN CENTER FOR JUSTICE, available at
https://www.brennancenter.org/sites/default/files/analysis/Long Voting Lines Explained.pdf.

30 Bruce DePuyt, Top Peroutka aide encouraged supporters to form ‘long lines’ late on Election Day,
MARYLAND MATTERS (Oct. 31, 2022), available at https://www.marylandmatters.org/2022/10/31/top-
peroutka-aide-encouraged-supporters-to-form-long-lines-late-on-election-day/.

3t Scott Dance & Cassidy Jensen, As Maryland voters cast in-person ballots Tuesday, election judge
shortages punctuate an unusual primary election season, BALTIMORE SUN, available at
https://www.baltimoresun.com/politics/bs-md-pol-election-day-updates-20220719-
shé6cvarkofgvzmmxqvdzug2yca-story.html.

32 Maryland boards of elections again need to fill many election judge openings, WBAL TV (Oct. 18,
2022), available at https://www.wbaltv.com/article/maryland-election-judge-openings-poll-worker-
shortage/41694906#.
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There are numerous reasons for the shortage in election judges, including the politically
charged atmosphere surrounding elections and rising threats to safety for poll workers
inspired by former President Donald Trump and the election denial movement. Other
issues include the pandemic, which deterred many people susceptible to COVID-19 from
volunteering, the inadequacy of stipends paid to election judges, and significant
shortcomings in local election board efforts to recruit people to volunteer as judges.33
Judges receive a stipend and paid training, but election judges make only about $200-
$275.34 In addition, local boards of election sometimes have failed to contact people who
applied to become election judges, despite the shortage.35

Regardless of the reasons, shortages in voting machines, election judges, and other critical
election infrastructure often occur disproportionately in facilities serving higher
proportions of voters of color (such as Prince Georges and Baltimore counties noted
above); and this creates unequal barriers to the ballot.

ii. Inadequate Language Access

Maryland is one of the most diverse states in the country, yet access to voting materials
in their primary language remains a significant issue for non-English-speaking
Marylanders. According to the Migration Policy Institute, the limited English proficient
population increased in Maryland by 100.9% over the last two decades.3¢ Of that
population, 47.1% of the Spanish speaking population reported speaking English less
than “very well”.3” However, the only counties in Maryland required to provide election
materials in another language are Montgomery and Prince Georges Counties, and the
only other language those two counties are required to provide materials in is Spanish.38

29 Joel McCord, Maryland desperately needs election judges for the midterm election, WYPR NEws (Oct.
27, 2022), available at https://www.wypr.org/wypr-news/2022-10-27/maryland-desperately-needs-
election-judges-for-the-midterm-election; Tim Gaydos, Stipend is an insult to election judges, FREDERICK
NEwWS PosT, (Mar 15 2018) available at
https://www.fredericknewspost.com/opinion/letter_to_editor/stipend-is-an-insult-to-election-
judges/article_2f9d6334-7571-5e8a-g9bsc-a630ac6f251b.html

34 Nicky Zizaza, Baltimore seeks at least 1,000 election judges amid nationwide shortage, CBS NEWS
BALTIMORE (Oct. 17, 2022), available at https://www.cbsnews.com/baltimore/news/baltimore-seeks-at-
least-1000-election-judges-amid-nationwide-shortage/.

35 Emily Opilo, Maryland election judge volunteers report slow, sometimes no response to their offers to
work pandemic election, BALTIMORE SUN (Aug. 24, 2020), available at
https://www.baltimoresun.com/politics/elections/bs-md-pol-election-judges-not-contacted-20200824-
x3tbt2jfzjhyphdjzbxzdcztlg-story.html.

36 See Maryland: Immigration Data Profile, MIGRATION POLICY INSTITUTE, available at:
https://www.migrationpolicy.org/data/state-profiles/state/language/MD (last visited Feb 20, 2024).

37 See id.

3 Maryland State Board of Elections, available at https://elections.maryland.gov/voting/index.html.
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Federal law requires language assistance be provided only when at least 5% or 10,000
members of a political subdivision’s population are (1) citizens of voting age; (2) limited-
English proficient; and (3) speak a particular language. 39

In Frederick County, a member of the RISE Coalition (“Resources for Immigrant
Support and Empowerment” Coalition) describes the struggle that many non-English
speakers have with voting due to language barriers:

In the 2022 Primary and General Elections, myself and others from the
RISE Immigrant Justice Coalition did voter outreach to the Latino
community. We engaged friends and neighbors to encourage them to vote
and as a result many voted for the first time. We saw that so many people
were nervous to do it, and needed a lot of help navigating the process since
they don't speak English. In particular five people sought me out to get
help with their mail in ballots, including two couples who had recently
become citizens, and another person voting for the first time. They all
knew who they wanted to vote for, but without any translation,

couldn't understand the positions they were selecting for. I think it'd be
very good to consider putting the ballots and voting information in
Spanish. These people told me that they preferred doing the early option
by mail because they feared going to the polls, and not knowing what to
do, and being intimidated. So they all preferred sending it by mail and felt
like voting in person was not an option for them.

- Margarita Gallegos, a resident of Frederick, MD and member of the RISE
Coalition

Language should not be a barrier to voting, yet it keeps thousands of non-English
speakers across the state from the ballot box.

iii. Voter Intimidation

The 2020 and 2022 elections demonstrated once again that voter intimidation is re-
emerging as a significant problem across the country. Recent elections have seen armed
extremists showing up at polling places; truck caravans driving into Black or Latino
neighborhoods to intimidate voters; and police presence at several polling places in
communities where the relationship with law enforcement is historically fraught.4° In

39 Voting Rights Act Amendments of 2006, Determinations Under Section 203, 86 Fed. Reg. 69611,
69612 (Dec. 8, 2021), available at https://www.govinfo.gov/content/pkg/FR-2021-12-08 /pdf/2021-

26547.pdf.

40 Legal Def. and Educ. Fund, Inc., Democracy Diminished, 2, 10, 20, 35, 59, available at
https://www.naacpldf.org/wp-content/uploads/Democracy-Diminished-State-and-Local Threats-to-
Voting Post-Shelby-County,Alabama-v.Holder  Political Participation .pdf; NAACP Legal Def. and
Educ. Fund, Inc., Democracy Defended 12-14, 21-22 (Sept. 2, 2021),
https://www.naacpldf.org/democracy-defended/.
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Michigan cities of Detroit and Flint, Black voters received robocalls with deceptive
information about when and where to vote.4

Maryland is not immune to this frightening trend. In 2020, for example, election officials
in Montgomery County expressed significant concerns over voter intimidation at the
county’s in-person polling places,42 and the Maryland Attorney General issued a harsh
warning that voter harassment and intimidation are illegal and would not be tolerated.43
In February 2021, a man in Frederick, Maryland was charged with voter intimidation and
sentenced to two years in the Division of Corrections for mailing letters threatening
violence to neighbors who displayed lawn signs in support of Joe Biden and Kamala
Harris.44

On November 8, 2022, the ACLU of Maryland’s Election Protection Hotline received a
report of voter intimidation at the Edgewood Elementary School in Harford County. The
caller reported that her older relative was harassed by a man outside of the polling
place. The man was reported to be in the parking lot of the polling place, in a very large
military vehicle, and was harassing other voters as well. The ACLU of Maryland sent an
on-call investigator, who documented the military vehicle, covered in political signs, and
the man, sitting in his chair, and standing up to intimidate people arriving.

4174 Sam Gringlas, “Far-Right Activists Charged Over Robocalls That Allegedly Targeted Minority
Voters,” NATIONAL PUBLIC RADIO (October 1, 2020), https://n.pr/3sdlkgD; Ron Fonger, “Attorney
general warns of false robocalls targeting Flint voters,” MICHIGAN LIVE (Nov. 3, 2020),
https://bit.ly/3BHINnL.

42 Bennett Leckrone, Montgomery Election Officials Plan Patrols to Prevent, Stop Voter Intimidation,
MARYLAND MATTERS (October 1, 2020), https://www.marylandmatters.org/2020/10/01/montgomery-
election-officials-plan-patrols-to-prevent-stop-voter-intimidation/.

43 Maryland Attorney General Brian Frosh, Attorney General Frosh Issues Guidance to Remind Voters of
Their Right to Vote Free of Harassment or Intimidation (October 14, 2020),
https://www.marylandattorneygeneral.gov/press/2020/101420a.pdf.

44 WDMV, Frederick man charged with voter intimidation (February 24, 2021),
https://www.localdvm.com/news/maryland/frederick-man-charged-for-voter-intimidation/.
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Images taken by ACLU of Maryland investigator following complaints of voter intimidation outside of Edgewood Elementary School
in Harford County

But while voter intimidation concerns may be on the rise, they are not entirely new in
Maryland. In 2011 former Governor Robert Erlich’s campaign manager was convicted of
conspiracy and fraud for a voter suppression scheme aimed at Black voters through
robocalls into Baltimore and Prince George’s County on Election Day encouraging voters
to stay home.45

In Maryland, two criminal statutes are in place to deter voter intimidation. Under Md.
Code Ann., Elec. Law § 16-201(a) “a person may not willfully and knowingly:

(5) influence or attempt to influence a voter's voting decision through the use of
force, threat, menace, intimidation, bribery, reward, or offer of reward;

(6) influence or attempt to influence a voter's decision whether to go to the polls to
cast a vote through the use of force, fraud, threat, menace, intimidation, bribery,
reward, or offer of reward; or

(7) engage in conduct that results or has the intent to result in the denial or
abridgement of the right of any citizen of the United States to vote on account of
race, color, or disability.”

A violation of any of these sections is a misdemeanor that subjects a person “to a fine of
not more than $5,000 or imprisonment for not more than 5 years or both.” Md. Code

45 Jason Tomassini, “Jury finds Maryland campaign manager guilty of election fraud,” Reuters (December
6, 2011), https://www.reuters.com/article/us-crime-election-maryland/jury-finds-maryland-campaign-
manager-guilty-of-election-fraud-idUSTRE7B525120111206.
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Ann., Elec. Law § 16-201(b). Additionally, election judges “may not willfully and
knowingly interfere in any way with the casting of a vote by a person who the election
judge knows is lawfully entitled to vote at an election.” Elec. Law § 16-303(a)(1). A person
who violates this section “is guilty of a misdemeanor and subject to imprisonment for not
less than 3 months nor more than 2 years.” Elec. Law § 16-303(b). However, this criminal
law has rarely been used in the last 100 years, and is not an effective tool to discourage
incidents of voter intimidation.

A Maryland VRA would supplement these criminal prohibitions with a civil cause of
action providing for both injunctive relief (stopping prohibited activity) and damages
(compensating victims financially), helping combat the rise in voter intimidation by
giving any voter the right to sue a person or group engaging in acts of intimidation,
deception, or obstruction that affects the right of voters to access the elective franchise.
This would expand upon the protections in the federal VRA and provide a state-court,
civil cause of action that is not currently available under Maryland law.

iv. Barriers Rooted in the Discriminatory Criminal Legal System

With origins dating to the Civil War and the passage of the 13th, 14th, and 15th
Amendments, a systematic effort across the country was advanced to continue the
dehumanization of Black citizens. One shameful method invoked to do this historically
was use of the exception to the 13th Amendment — the exception that allows slavery as a
punishment for a crime — to begin the systematic criminalization of Black people. In order
to block the thousands of newly elected Black officials from taking office, and to
disenfranchise the Black population, many states passed laws that prohibited people
convicted of a felony from voting.4¢ In Maryland, it was not until 2007 that Governor
Martin O’Malley signed a law that ended the state’s policy of lifetime disenfranchisement
for people convicted of felonies, resulting in re-enfranchising upwards of 50,000 people.4”
However, the 2007 law required people to have completed their sentences, making
anyone who was incarcerated or on parole or probation unable to vote. In 2016, this
changed, extending the right to vote to anyone who was not serving a felony sentence in
prison, allowing an additional 40,000 people the chance to register and vote. And finally
in 2021, with the passage of the Value My Vote Act, the Department of Public Safety and
Correctional Services and the State Board of Elections are now required to provide a voter
registration application to each individual being released from jail or prison, as well as to
post notices that anyone not incarcerated has the right to vote, offer educational materials
to eligible voters on the different methods of voting, and provide frequent opportunities
for eligible voters to register to vote.

However, despite all of these incremental steps to address a legacy of racial
dehumanization and disenfranchisement, only Maine, Vermont, Washington D.C., and

46 Jeffrey Robinson, The Racist Roots of Denying Incarcerated People Their Right to Vote, ACLU News
and Commentary, available at https://www.aclu.org/news/voting-rights/racist-roots-denying-
incarcerated-people-their-right-vote

47 Andrew Green, Felons gain right to vote, BALTIMORE SUN, (Apr. 25, 2007) available at
https://www.baltimoresun.com/news/bs-xpm-2007-04-25-0704250234-story.html.
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Puerto Rico do not restrict the voting rights of people convicted of felonies.4® Maryland,
which has the dubious distinction of having one of the nation’s worst incarceration rates
for Black people,49 must commit to reject this legacy and remove these conviction-related
barriers.

v. Insufficient Voter Education

Voter education remains a significant issue that influences voter turnout. In the 2022
primary elections in Maryland, voter turnout was just 24 percent. In general elections,
voter turnout in Maryland was 53.5 percent in the 2018 midterm elections, 69.2 percent
in the 2020 general election, and 45.1 percent in the most recent 2022 midterms.5° And,
as noted above, there are significant disparities by race.

In order to counter the confusion and changes in law around voting rules for individuals
with criminal convictions, the 2021 Value My Vote Act requires the Maryland State Board
of Elections to take affirmative steps to educate Maryland voters on different methods of
voting, including absentee voting, absentee ballot applications, as well as to assist in the
process of voter registration for people residing in prisons and jails. Additionally, voter
education should be undertaken to assist in dispelling the sort of confusion that has
occurred around the different methods of casting a ballot that are available to voters. For
example, during the COVID-19 pandemic, sample ballots were sent in the 2020 elections,
but the ballots were not fully explained, and many people did not realize that the ballot
was a sample, and not the actual ballot that the voter must cast.

II. WHY IS THE FEDERAL VOTING RIGHTS ACT NOT
ENOUGH TO ENFORCE CRUCIAL CONSTITUTIONAL
GUARANTEES?

Historically, the individual and collective provisions of the federal Voting Rights Act of
1965 have been effective at overcoming a wide range of barriers and burdens that have
excluded BIPOC voters from the political process.5* Currently, the primary tool to

48 The Sentencing Project, Voting Rights in the Era of Mass Incarceration: A Primer, (Jul. 2021),
available at https://www.sentencingproject.org/app/uploads/2022/08/Voting-Rights-in-the-Era-of-
Mass-Incarceration-A-Primer.pdf

49Justice Policy Institute, Rethinking Approaches to Over Incarceration of Black Young Adults in
Maryland, available at https://s3.documentcloud.org/documents/6540792/Rethinking-Approaches-to-
Over-Incarceration-MD.pdf; The Sentencing Project, The Color of Justice: Racial and Ethnic Disparity in
State Prisons, available at https://www.sentencingproject.org/app/uploads/2022/08/The-Color-of-
Justice-Racial-and-Ethnic-Disparity-in-State-Prisons.pdf.

50 Kati Perry, Luis Melgar, Kate Rabinowitz, Dan Keating, Where voter turnout exceeded 2018 highs,
WASHINGTON PoST (Nov. 9, 2022), available at
https://www.washingtonpost.com/politics/interactive/2022 /voter-turnout-2022-by-state/

5t Myrna Pérez, Voting Rights Act: The Legacy of the 15th Amendment, BRENNAN CENTER FOR JUSTICE
(June 30, 2009), https://bit.ly/3cjDezF.

20



challenge voting discrimination in court is the federal VRA’s Section 2, which provides for
Attorney General enforcement and a nationwide private right of action by individual
voters and organizations that represent them to challenge all existing forms of racial
discrimination in voting, regardless of location.52 Until 2013, the primary mechanism to
prevent voting discrimination from occurring in places with a history of discrimination
was preclearance under Section 5, which shifted the advantage of time and inertia from
the perpetrators of discrimination to its victims. Section 5 required states and political
subdivisions with a history and ongoing record of discrimination to get advanced approval
of, or “preclear,” changes to their election practices with the U.S. Department of Justice
or a federal court in Washington, D.C.53 The federal VRA also protects the rights of
language minority groups and provides means to increase their access to and
participation in the political process. Sections (e)54 and 20355 of the federal VRA require
states and political subdivisions to provide language assistance for voters with limited
English proficiency. Section (b) protects all voters against intimidation, regardless of race,
ethnicity, or language minority status.5¢

Regrettably, in the decades since its passage, federal courts have eliminated or weakened
some of the federal VRA’s protections, making it increasingly costly and burdensome for
voters of color to vindicate their rights under the law. As a result, despite the importance
of the federal VRA, BIPOC voters often still lack an equal opportunity to participate in the
political process and elect candidates of their choice, leading to the need for a Maryland-
specific Voting Rights Act. Even if Congress acts to restore and strengthen the federal
VRA (as it must), a state Voting Rights Act is important to enable voters to vindicate their
rights in state court in a way that is better tailored to our local needs.

A. Federal courts have eliminated or weakened some protections in
the federal VRA.

In the past decade, the U.S. Supreme Court has undercut both key pillars of the federal
VRA: Section 2 and Section 5.

i. Weakening of Federal VRA Section 2

Federal VRA Section 2 facilitates Attorney General enforcement and provides a private
right of action—which means that an affected person or organization is legally entitled to

52 52 U.S.C. § 10301.

53 See generally Shelby County v. Holder, 133 S.Ct. 2612 (2013); Perry Grossman, The Case for State
Attorney General Enforcement of the Voting Rights Act Against Local Governments, 50 U. MICH. J. L.
REFORM 565,573 (2017), https://repository.law.umich.edu/mjlr/vol50/iss3/2.

54 52 U.S.C. § 10303(e).

55 52 U.S.C. § 10503.

56 52 U.S.C. § 10101(b).
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file a lawsuit—challenging any voting practice or procedure that “results in a denial or
abridgment of the right of any citizen of the United States to vote on account of race.”s”
Section 2 applies to (i) voting rules that dilute minority voting strength by making it
difficult or impossible for voters of color to band together to elect their preferred
candidates (“vote dilution” claims) or (ii) voting rules that create barriers to the right to
vote for voters of color (“vote denial” claims).58

With respect to Section 2 vote dilution claims, in 1986 the Supreme Court adopted an
intricate test that requires plaintiffs to satisfy three “preconditions” and prevail under a
multi-factor analysis.59 As noted below, proof under these standards requires extensive
expert analysis, making such claims expensive and time-consuming. With respect to
Section 2 vote denial claims, in 2021 the Supreme Court put forth a new set of
“guideposts” that threatens to severely curtail the broad application that Congress
intended.®© Most recently, in Allen v. Milligan, the Supreme Court fortunately required
Alabama to draw a second district where Black voters can elect a candidate of choice
without further weakening the standard for assessing vote dilution claims.®* The decision
however, did nothing to restore previous rollbacks of the VRA that the Court made to
curtail Section 2 lawsuits, and the extreme burdens required of BIPOC plaintiffs to
vindicate their voting rights.®2 What is clear, is that if voters’ rights are to be protected in
a sweeping, unequivocal way, states must implement their own Voting Rights Act to
prevent abuses that slip through the federal VRA’s protections. Alabama’s redistricting
process at issue in Allen v. Milligan made clear that states are willing to continue rolling
back voting rights nationally, and that one key way to proactively improve our democratic

57 52 U.S.C. § 10301. Critically, Section 2 does not require voters to prove they were victims of intentional
discrimination. In Thornburg v. Gingles, 478 U.S. 30 (1986), the Court explained that Congress was
overturning Mobile v. Bolden, 446 U.S. 55 (1980), when it enacted the 1982 VRA amendments. Mobile had
declared that minority voters had to prove an election mechanism was “intentionally adopted or maintained
by state officials for a discriminatory purpose,” in order to satisfy either § 2 of the VRA or the Fourteenth
or Fifteenth Amendments. Thornburg, 478 U.S. at 35. In response to Mobile, Congress revised § 2 to clarify
that a violation could be established “by showing discriminatory effect alone...” Id.

58 See LDF, A Primer on Sections 2 and 3(c) of the Voting Rights Act, NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, 1 (2021), https://bit.ly/39csLUt.

59 Thornburg v. Gingles, 478 U.S. 30, 46—51 (1986). To satisfy the Gingles preconditions, first, a minority
group must be “sufficiently large and geographically compact to constitute a majority in a single-member
district.” Id. at 50. Second, a minority group must be “politically cohesive.” Id. at 51. Third, a minority group
must demonstrate “that the white majority votes sufficiently as a block usually to defeat the minority's
preferred candidate.” Id. Once the preconditions are met, Section 2 applies only if, “under the totality of the
circumstances,” the challenged law “result[s] in unequal access to the electoral process.” Id. at 46.

60 Brnovich v. Democratic Nat'l Comm., 141 S. Ct. 2321 (2021).

61 LDF, Allen v. Milligan FAQ: LDF'’s case challenging Alabama’s redistricting maps and why it matters,
available at https://www.naacpldf.org/case-issue/merrill-v-milligan-faq/.

62 Melissa Murray and Steve Vladeck, Opinion The Supreme Court’s Voting Rights Act ruling is no
victory for democracy, WASHINGTON PosT (Jun. 8, 2023) available at
https://www.washingtonpost.com/opinions/2023/06/08/supreme-court-alabama-redistricting-voting-

rights-act/.
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institutions is to pass state level voting rights acts that can help insulate states from future
potential voting rights rollbacks at the Supreme Court.3

ii. Erosion of Preclearance: Section 5 of the VRA

For nearly 50 years, Section 5 of the federal VRA — which is similar to a core provision of
our proposed Maryland legislation — protected millions of BIPOC voters from racial
discrimination in voting, by requiring certain states and localities with a history of
discrimination to obtain approval from the federal government before implementing a
voting change.®4 In its 2013 Shelby County v. Holder ruling, the Supreme Court rendered
Section 5 inoperable by striking down Section 4(b) of the federal VRA, which identified
the places in our country where Section 5 applied. ¢ The Shelby County decision
unleashed a wave of voter suppression in states that were previously covered under
Section 4(b) (“covered jurisdictions”).6¢ Backlash against robust participation by voters
of color in the 2020 elections has accelerated the drive to erect discriminatory barriers to
the ballot both in formerly covered jurisdictions and across the country. In 2021 alone,
state lawmakers introduced more than 440 bills with provisions that restrict voting access
in 49 states, 34 of which were enacted.®”

The Shelby County decision is also having profound ramifications for redistricting
because for the first time in six decades of map drawing people of color in covered
jurisdictions are not protected by Section 5. Six of the nine states that were previously
required to submit district maps for “preclearance” are facing lawsuits challenging their
maps for racial discrimination.®8

Although Section 2 of the federal VRA remains, there are significant hurdles BIPOC voters
must overcome that otherwise would have been prevented by preclearance under Section

63 Paul Smith, Campaign Legal Center, Supreme Court’s Impact on Voting Rights is a Threat to
Democracy, BLOOMBERG LAW (Sept. 27, 2023), available at https://news.bloomberglaw.com/us-law-
week/supreme-courts-impact-on-voting-rights-is-a-threat-to-democracy.

64 52 U.S.C. § 10304.
65 See Shelby Cty. v. Holder, 570 U.S. 529, 557 (2013).

66 See LDF Testifies Before Congress on Voter Suppression Crisis Post Shelby, NAACP LEGAL DEFENSE
AND EDUCATIONAL FUND (June 25, 2019), https://bit.ly/2NVvkDe; see also NAACP LEGAL DEFENSE
AND EDUCATIONAL FUND, DEMOCRACY DIMINISHED: STATE AND LOCAL THREATS TO VOTING
POST SHELBY CTY, ALA. V. HOLDER, (last updated Oct. 6, 2021), https://www.naacpldf.org/wp-
content/uploads/Democracy- Diminished_-10.06.2021-Final.pdf.

67 Voting Laws Roundup December 2021, BRENNAN CENTER FOR JUSTICE (December 21, 2021)
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-december-2021.

68 Cases, ALL ABOUT REDISTRICTING, Loyola Law School
https://redistricting.lls.edu/cases/?cycles%5B%5D=2020&sortby=-updated page=1 (last visited Apr. 18,

2023) (Click “Alabama”, “Alaska”, “Arizona”, “Georgia”, “Louisiana”, “Mississippi”, “South Carolina”,
“Texas,” and “Virginia” from State filter).

23



5. While litigation is pending, new discriminatory practices and procedures can remain in
effect for years until litigation is resolved.

B. Litigation under Section 2 of the federal VRA is complex, costly,
and time intensive.

Following the Shelby County decision, BIPOC communities continue to rely upon Section
2 of the federal VRA to ensure that they can participate equally in the political process
and elect their preferred candidates. But claims under Section 2 impose a heavy burden
on plaintiffs: they are time-consuming and expensive. As a result, some Section 2
violations go unnoticed and unaddressed. Even when voters ultimately win lawsuits,
prolonged litigation often permits the offending jurisdiction to continue conducting
elections under unfair systems while the litigation is pending, as occurred this year in
Alabama, Louisiana, and other southern states.®9

Courts have recognized that Section 2 litigation is an extremely complex area of law,70
and that there is a dearth of lawyers who have experience litigating Section 2 claims.”
Section 2 lawsuits are labor intensive and generally require multiple expert witnesses for
both plaintiffs and defendants.”2 As a result of these costs, plaintiffs and their lawyers
risk at least six- or seven-figure expenditures in Section 2 lawsuits.”3 Individual plaintiffs,
even when supported by civil rights organizations, often lack the resources and expertise
to effectively bring Section 2 claims.74 Due to these challenges, some potential Section 2
violations go unaddressed -- never resolved or litigated in court.”s

69 See The Cost (in Time, Money, and Burden) of Section 2 of the Voting Rights Act Litigation as of
September 2021, NAACP Legal Defense and Educational Fund, https://www.naacpldf.org/wp-
content/uploads/Section-2-costs-9.19.21-Final.pdf

70 Id. (citing Johnson v. Hamrick, 196 F.3d 1216, 1223 (11th Cir. 1999) (“the resolution of a voting dilution
claim requires close analysis of unusually complex factual patterns”); Williams v. Bd. of Comm’s of
MeclIntosh Cnty., 938 F. Supp. 852, 858 (S.D. Ga. 1996); Project Vote v. Blackwell, 1:06-CV- 1628, 2009 WL
917737, *10 (N.D. Ohio Mar. 31, 2009) (calling voting rights “an area of law that [is] anything but simple”)).

7t Id. (citing Br. of Joaquin Avila, Shelby Cnty., Ala. v. Holder, No. 12-96 (U.S. Feb. 1, 2013)).

72 Id. (citing Mike Faulk, Big Costs, Heavy Hitters in ACLU Suit Against Yakima, YAKIMA HERALD (Aug.
10, 2014) https://bit.ly/3ckousC).

73 LDF, supra note 71, at 3 (citing Br. of Joaquin Avila, Shelby Cnty., Ala. v. Holder, No. 12-96 (U.S. Feb. 1,
2013)); see also Shelby Cnty., 570 U.S. at 572 (Ginsburg, J., concurring) (stating that Section 2 “litigation
places a heavy financial burden on minority voters”).

74 See id.; see also supra 69, LDF. Voting Rights and Election Administration in the Dakotas: Hearing
Before the Subcomm. on Elections, 116th Cong. 64 (2019) (testimony of Jacqueline De Leon, staff attorney
at the Native American Rights Fund) (testifying that Section 2 litigation “is prohibitively expensive for a
small organization like NARF to reach every single instance of discrimination that is happening across the
country”).

75 Congressional Authority to Protect Voting Rights After Shelby County v. Holder: Hearing Before the
Subcomm. on the Constitution, Civil Rights and Civil Liberties of the H. Comm. on Judiciary, 116th Cong.
14 (Sept. 24, 2019) (Written Testimony of Professor Justin Levitt) (explaining that, without preclearance,
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Section 2 claims are also expensive for the government to defend, as they require
specialized legal expertise and often are not covered by insurance, thus regularly costing
states and localities considerable amounts in taxpayer money. For example, last year,
when faced with a complex Section 2 challenge, the Baltimore County law office found
itself unable to defend the case in house, requiring officials to bring in specialized outside
litigation counsel to defend the lawsuit. The County Council has authorized payment of
just under $1 million for its initial defense, much of which was expended in just the one-
year period the case was active. Additionally, as a result of their success, the plaintiffs are
seeking reimbursement under the Voting Rights Act for the hundreds of thousands of
dollars in attorneys’ fees and expert witness fees that they incurred in pursuing the
litigation. For cases that extend for longer periods of time, such fees can be several times
higher.

Litigation under Section 2 also cannot keep up with the urgency of the political process,
meaning that even when voters ultimately prevail, they often suffer violations of their
fundamental rights along the way. Because elections are frequent, election-based harms
take effect almost immediately after rules are changed. However, on average, Section 2
cases can last two to five years, and unlawful elections often occur before a case is
resolved. 76 In Worcester County, for example, private plaintiffs brought Section 2
litigation to challenge the County’s at-large election system, and it took almost five years
to resolve, even on an expedited schedule. The litigation featured three unsuccessful
appeals by the County to the U.S. Court of Appeals for the Fourth Circuit and two further
appeals to the U.S. Supreme Court. Due to the County’s repeated appeals from rulings
favorable to the plaintiffs, elections in the County were suspended for a year, and
incumbents were allowed to continue holding office in the meantime.?7 It wasn't until the
election stay was finally lifted and elections were held under a racially fair plan pursuant
to court order that James Purnell, the first Black person in history was elected to
Worcester County office.

In a recent example, the Supreme Court affirmed in Allen v. Milligan that the Alabama
congressional map drawn after the 2020 Census “packed” Black voters into just one
district in violation of the VRA, but because the Court put a favorable lower-court ruling
on hold while it considered the case, the state was able to conduct the 2022 election under
the discriminatory map.78 Black voters in Alabama cannot get back the multiple years of
fair representation they were illegally denied.

it is “difficult to learn about and draw appropriate attention to discriminatory policies, so that the few
entities with sufficient resources and expertise know where to litigate in the first place.”).

76 Shelby, 570 U.S. at 572 (Ginsburg, J., concurring) (“An illegal scheme might be in place for several
election cycles before a Section 2 plaintiff can gather sufficient evidence to challenge it.”).

77 Cane v. Worcester County, 480 F.Supp. 1081 and 847 F.Supp. 369 (D. Md. 1994), affd in part and
rev'd in part, 35 F.3d 921 (4th Cir. 1994), cert. denied, 513 U.S. 1148 (1994), on remand 847 F.Supp. 687
(D. Md. 1995), modification denied by 874 F. Supp. 695 (D. Md. 1995), affd in part and vacated in part,
59 F.3d 165 (4th Cir. 1995), cert. denied by 516 U.S. 1105 (1996).

78 Merrill v. Milligan, 142 S. Ct. 879 (2022).
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II1. STATE VOTING RIGHTS ACTS PROVIDE
NECESSARY TOOLS TO AUGMENT THE FEDERAL VRA

Given the limitations and challenges of the federal VRA, several states have taken
important steps to fill in the gaps by enacting state-level voting rights acts. These
innovative statutes will remain important tools for fighting discrimination even after
Congress restores the VRA to its full strength, and have been highly successful over the
past two decades. For example, in California, at least 140 jurisdictions have voluntarily
resolved potential voting rights violations since the CTVA was enacted;?9 and there has
been a significant increase in the diversity of city councils in the state.8¢ With the
enactment and implementation of state VRAs, voting rights of BIPOC citizens can be
protected, and more diverse local governments can become a reality.

A. California

The California Voting Rights Act (“CVRA”), adopted in 2002, simplifies vote dilution
causes of action against local governments using at-large elections.8* At-large elections
have no districts; everyone votes for every seat. This can deny BIPOC voters an equal voice
because a white majority can win every seat, even in a diverse community.82 CVRA
prohibits the use of at-large methods of election “in a manner that impairs the ability of a
protected class to elect candidates of its choice or its ability to influence the outcome of
an election, as a result of the dilution or the abridgment of the rights of voters who are
members of a protected class.”83 Unlike the federal VRA, the CVRA does not require
plaintiffs to prove that the minority group at issue is sufficiently large and compact to
constitute a majority in a potential district.84

79 Lawyers’ Comm. for Civil Rights of the S.F. Bay Area, Voting Rights Barriers & Discrimination In
Twenty-First Century California: 2000-2013 7 (2014), https://lccrsf.org/pressroom_ posts/voting-rights-
barriers-discrimination-twenty-first-century-california-2000-2013/.

8o Loren Collingwood, California’s city councils are getting more diverse. This law made that happen,
WASHINGTON PoST (Jan 19, 2022) available at
https://www.washingtonpost.com/politics/2022/01/19/california-voting-rights-fairness-minority-
representation/

8t CAL. ELEC. CODE, California Voting Rights Act of 2001, § 14025 et. seq. (2002). Although called the
CVRA of 2001, the legislation was actually enacted into law in 2002. Federal courts in California recently
rejected challenges to the constitutionality of the CVRA. See Higginson v. Becerra, 363 F. 3d 1118 (S.D.
Cal. 2019), affd, No. 19-55275, 2019 WL 6525204 (9th Cir. Dec. 4, 2019).

82 LDF, At-Large Voting: Frequently Asked Questions, NAACP LEGAL DEFENSE AND EDUCATIONAL
FUND https://ippsr.msu.edu/sites/default/files/LLP/Presentations/At_large_voting faq.pdf.

83 CAL. ELEC. CODE, California Voting Rights Act of 2001, § 14027 (2002).

84 Under the federal VRA, this requirement was established by the Supreme Court’s decision in Thornburg
v. Gingles, 478 U.S. 30, 50-51 (1986); But compare: CAL. ELEC. CODE § 14028(c) (2001) (“The fact that

26



B. Washington

The State of Washington enacted its own state-level VRA in 2018 (“WVRA”), which is
modeled on the CVRA but more expansive in that it provides a vote dilution cause of
action for voters of color in both at-large and district-based local elections.85 In April
2023, Washington strengthened the WVRA in several ways, including by more explicitly
authorizing “coalition” claims by more than one set of voters, facilitating organizations
suing to protect their members’ voting rights, and expanding the remedies available for
fixing discriminatory voting rules.8¢ In June 2023, the Supreme Court of the State of
Washington unanimously upheld the WVRA against a constitutional challenge.8”

C. Oregon

In 2019, the State of Oregon enacted a state-level voting rights act that creates a cause of
action against vote dilution that applies just to school district elections (as compared to
the California and Washington Acts, which apply to all local governments).88

D. Virginia

In 2021, Virginia enacted the Virginia Voting Rights Act, which, among other things,
provides: (1) new private rights of action against vote denial and vote dilution (applying
to both dilutive at-large and district-based elections); (2) broader language assistance
requirements than the federal VRA; and (3) pre-litigation mechanisms mandating public
input before municipalities can modify election rules, a notice tool that was required of
covered jurisdictions under the federal VRA but was lost with the Shelby County
decision.89

E. New York

members of a protected class are not geographically compact or concentrated may not preclude a finding of
racially polarized voting, or a violation of Section 14027.”).

85 Wash. Rev. Code Ann. § 29A.92.900 et seq.; see also ACLU Washington Voting Rights FAQ,
https://bit.ly/31ipxun.

86 HB 1048, 68th Leg. Ch. 56, Voting Rights Act—Various Provisions, (2023)
https://lawfilesext.leg.wa.gov/biennium/2023-24/Pdf/Bills/Session%20Laws/House/1048-
S.SL.pdf?q=20230807135205.

87 Portugal et al. v. Franklin County, No. 100999-2 Wash. S. Ct. (Jun. 15, 2023), available at
https://www.courts.wa.gov/opinions/pdf/1009992.pdf.

88 Ore. Rev. Stat. § 255.400 et seq.

89 Virginia House Bill 1890 (2021 Session), https://bit.ly/39dpyEt.
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In 2022, the New York Voting Rights Act (“NYVRA”) was enacted as the most
comprehensive state voting rights act to date, going beyond the protections seen in other
states.9° The NYVRA instituted broad protections, codifying provisions akin to Sections
2,5, 203, and 11(b) of the federal VRA. These protections include a prohibition on voter
disenfranchisement, assistance for language minority groups, prohibition of voter
intimidation, expedited judicial proceedings to avoid lengthy litigation, and preclearance.

Importantly, the preclearance provision requires jurisdictions with histories of voting
rights and civil rights abuses to pre-clear certain changes to voting policy, the first such
state-level program in the nation.9* Therefore, even places that were not originally subject
to preclearance under the federal VRA might nevertheless be required to pre-clear any
changes to their voting laws or policies. The NYVRA also added specific provisions to
reconcile the frequency of elections with the lengthy time it takes to bring a lawsuit
alleging voting rights violations, by expediting judicial proceedings and providing for
preliminary relief for plaintiffs with strong cases.92

Many provisions of the NYVRA are used as a model for the Maryland VRA.

F. Connecticut

Most recently, in June 2023, Connecticut enacted what is now the most comprehensive
state VRA in the nation. The John R. Lewis Voting Rights Act of Connecticut (“CTVRA”)
contains strong versions of all the key elements of a model state VRA: protections
against vote denial and dilution; preclearance for jurisdictions with a history of
discrimination; expanded language access assistance; protections against voter
intimidation, deception, or obstruction; a statewide database of election information;
and a “democracy canon” that instructs judges to interpret laws in a pro-voter manner.93
The CTVRA improves upon the NYVRA by strengthening certain provisions and also
adding the statewide database, which was separated into different legislation in New
York that has not yet been enacted.

With the CTVRA, Connecticut has set a new standard for protecting voting rights at the
state level—a standard Maryland can meet or exceed by enacting the strongest version of
the MDVRA.

90 Senate Bill S1046E, (2021-2022 Reg. Sess. NY).
https://www.nysenate.gov/legislation/bills/2021/S1046#:~:text=This%20act%20shall%20be%20known,

%C2%A7%202.

91 Virginia’s VRA includes a form of preclearance, but it is optional for jurisdictions who can choose to
submit changes for public comment instead. SB 1395, Discrimination; prohibited in voting and elections
administration, Va. Gen. Assemb. (2021-2022 Reg. Sess.); HB 1890, Discrimination; prohibited in voting
and elections administration, Va. Gen. Assemb. (2021-2022 Reg. Sess.).

92 The NYVRA provides for entry of preliminary relief if the “(a) plaintiffs are more likely than not to
succeed on the merits, and (b) it is possible to implement an appropriate remedy that would resolve the
alleged violation in the upcoming election.”

93 https://www.cga.ct.gov/2023/ACT/PA/PDF/2023PA-00204-Ro0HB-06941-PA.PDF at 819-848.
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IV. WHAT DOES THE MARYLAND VOTING RIGHTS
ACT DO?

Enacting a Maryland VRA would be an opportunity for our state to provide strong
protections for the franchise at a time when voter suppression is on the rise, vote dilution
remains prevalent, and persistent attacks in the courts against the federal VRA leaves
voting rights at the whim of a Supreme Court dominated by conservative appointees.94 A
Maryland VRA would build upon the demonstrated track record of success in California,
Washington, Oregon, Virginia, New York, and Connecticut, as well as the historic success
of the federal VRA, by offering some of the strongest state law protections for the right to
vote in the United States. The law will address many long-overlooked infringements on
the right to vote, and will make Maryland a national leader in voting rights at a time when
too many other states are trying to restrict access to the franchise.

The information below focuses on sections that are particularly important in the MDVRA
to ensuring equal opportunity for Marylanders participation in the political process.

A. Prevent Vote Denial & Dilution.

The MDVRA provides a framework to ferret out vote dilution and barriers that deny
voting opportunities in a way that is efficient and cost-effective for both voters and local
governments within the state. As shown in the case studies above, some Maryland
jurisdictions have a record of racial vote dilution, including discriminatory structures and
practices necessitating federal court challenges in Baltimore County and across the
Eastern Shore. Unfortunately, these jurisdictions are not outliers, but rather extreme
examples of a common problem that goes largely uninvestigated. Prosecuting even these
few cases has taken years and hundreds of thousands of taxpayer dollars as incumbent
officials in these jurisdictions use public funds to defend the discriminatory methods of
election that keep them in office.

The Vote Denial and Dilution sections of the MDVRA, patterned on the California and
New York Voting Rights Acts, provides a more efficient and effective means of prosecuting
cases like in Federalsburg or Baltimore County, where at-large elections or district lines
dilute minority voting strength. Much like recently-enacted state voting rights acts in
other states, the MDVRA would allow for cases to be investigated and violations remedied
more quickly and at much less expense to taxpayers than existing federal law. This is
primarily because the MDVRA would not require plaintiffs to prove certain background
facts that are difficult to establish but not essential to ensuring nondiscrimination, such
as whether a particular group of voters of color can make up a numerical majority in a
hypothetical district.

94 Sam Levine, Voting Rights Act faces new wave of dire threats in 2024, THE GUARDIAN, (Dec 31, 2023)
available at https://www.theguardian.com/us-news/2023/dec/31/voting-rights-act-threats-2024-black-
voters.
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The MDVRA also builds upon both the federal VRA and other state VRAs by providing a
clearer and more efficient framework for prosecuting discriminatory barriers to the ballot,
including racial gerrymandering claims. Such a law will ensure that voters are better able
to hold jurisdictions accountable for maintaining practices that suppress turnout in
communities of color such as inconvenient polling locations; inadequate voting hours;
off-cycle election dates; wrongful voter purges; and staggered elections, among others.

In addition, the law requires plaintiffs to notify jurisdictions that their election practices
may be in violation of the law prior to taking legal action that could run up substantial
fees and costs. After receiving notification of a potential violation, the law then offers
jurisdictions a safe harbor to cure violations without lengthy and expensive litigation.

In this way, the MDVRA would save all parties the time and cost of securing a court order
by permitting any such jurisdiction to propose a remedial change to the Office of the
Attorney General for approval of the change. And by providing plaintiffs an easier and
more cost effective way to challenge voting rights abuses, it incentivizes localities to
meaningfully fix voting rights issues and avoid lawsuits altogether; for example, white
Town officials in Federalsburg would be ill-advised to string along the Town’s Black voters
with half-baked “remedies” that continue to dilute or deny BIPOC votes, if it were easier
and more cost effective for Black voters to simply file a lawsuit.

B. Preclearance Program

When it comes to a matter as fundamental as the right to vote, an ounce of prevention is
worth a pound of cure; whenever possible it’s critical to stop discrimination before it
occurs. To that end, the Preclearance section of the MDVRA would bring the heart of the
most effective civil rights law in American history to Maryland: a localized version of the
federal Voting Rights Act’s “preclearance” program.

i. The Benefits of Preclearance

In passing the federal Voting Rights Act, Congress recognized that case-by-case litigation
alone was inadequate—too slow and too costly—to eradicate discrimination and to
prevent its resurgence.% The “unusually onerous” nature of voting rights litigation has
always been a key reason for the preclearance remedy and litigation has only become
more onerous today because modern voting discrimination is “more subtle than the
visible methods used in 1965.79¢ The other reason is the shiting nature of discrimination
that a singla law or prohibition cannot anticipate.

Preclearance relieves voters facing discrimination of the substantial burdens of litigation
by “shifting the advantage of time and inertia” to minority voters by placing a limited duty

95 See South Carolina v. Katzenbach, 383 U.S. 301, 314 (1966).

96 H.R. Rep. No. 109-478, at 6.
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on local jurisdictions to demonstrate that major changes to their election laws have
neither the purpose nor effect of making minority voters worse off or otherwise
discriminating against them.9” Thus, instead of voters having to prove that new election
laws and practices are discriminatory, jurisdictions have to show that certain significant
new laws and practices will not make minority voters worse off. For example, in Maryland,
preclearance would ensure that instead of requiring voters to sue when a new redistricting
plan threatens to dilute the vote of Black residents, the local government will be
responsible for justifying the shift and showing that the change does not discriminate.

Until the Supreme Court’s radical action in the Shelby County case, preclearance was
extremely effective at protecting minority voters and promoting racial fairness in
elections for nearly five decades. Some covered jurisdictions appreciated preclearance
because the process ensured the use of best practices for fostering political participation,
particularly among BIPOC voters. Covered jurisdictions have also made clear that they
viewed preclearance as a way to prevent expensive and prolonged litigation; in this way it
serves as a form of alternative dispute resolution (ADR). As Travis County, Texas wrote
concerning its own preclearance obligations in a brief defending the constitutionality of
Section 5 of the Voting Rights Act at the U.S. Supreme Court in 2009: “If ever there were
a circumstance where an ounce of prevention is worth a pound of cure, it is in the
fundamental democratic event of conducting elections free of racially discriminatory
actions.”?® In the same case defending Section 5 before the Supreme Court, the States of
New York, North Carolina, and others also expressed that the minimal burdens of
preclearance were outweighed by the legal regime’s substantial benefits:

In contrast to the minimal burdens of Section 5, the preclearance process
affords covered jurisdictions real and substantial benefits. First, the
preclearance process encourages covered jurisdictions to consider the views
of minority voters early in the process of making an election law change.
This involvement has minimized racial friction in those communities.
Second, the preclearance process has helped covered jurisdictions in
identifying changes that do in fact have a discriminatory effect, thus
allowing them to prevent implementation of discriminatory voting changes.
Third, preclearance prevents costly litigation under Section 2. Preclearance
provides an objective review of a State’s election law changes. That review
process tends to diminish litigation challenging election law changes.

97 Katzenbach, 383 U.S. at 328.
98 See, e.g., Brief of Appellee Travis County, Northwest Austin Municipal Utility District No. 1 v. Holder,

08-322 at 11 (2009),
https://campaignlegal.org/sites/default/files/FINAL_TRAVIS_COUNTY_BRIEF.pdf.
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-Brief for the States of North Carolina, Arizona, California, Louisiana, Mississippi, and
New York as Amici Curiae in Support of Eric H. Holder, Jr., et al., Northwest Austin
Municipal Utility District No. 1 v. Holder, 08-322 at 11 (2009).99

Notably, the Court in Shelby only struck down the particular framework that Congress
used to determine which jurisdictions would be covered by the preclearance protection;
it did not declare preclearance itself to be contrary to the Constitution.zo¢ This means
states are free to pursue their own preclearance programs that are well-targeted to
address past and ongoing discrimination.

ii. The Possibilities of a Preclearance Resource in Maryland

The MDVRA contains a framework to determine which local governments come under
the preclearance requirement based on a recent history of race-based discrimination in
voting or other arenas such as housing or the criminal legal system. For those places in
the preclearance program, the legislation provides a streamlined, time-limited
administrative procedure to get an expert review of key voting changes by state officials
before they go into effect, to ensure they are not discriminatory. Like the federal
preclearance program, MDVRA preclearance would place the authority to preclear
changes in the Office of the Attorney General. Like the federal preclearance program,
MDVRA preclearance also acknowledges the need to provide timely response and advice
concerning preclearance submissions in order to administer elections in a consistent and
efficient manner with as a little disruption as possible.

And in the spirit of being a resource that is intended to promote best practices and prevent
unnecessary litigation, the preclearance program is available to non-covered jurisdictions
as well, so that counties and municipalities can make use of the preclearance program and
its administrators’ expertise to ensure that any changes they make are lawful.

Unlike federal preclearance, which mandated review of all election law or practice
changes by covered jurisdictions, the MDVRA lowers the burden by specifically
enumerating a limited set of changes that must be submitted for preclearance. :0* Because

% Brief for the States of North Carolina, Arizona, California, Louisiana, Mississippi, and New York as
Amici Curiae in Support of Eric H. Holder, Jr., et al., Northwest Austin Municipal Utility District No. 1 v.
Holder, 08-322 at 11 (2009). Brief available at https://campaignlegal.org/sites/default/files/1996.pdf.

100 Shelby Cty. v. Holder, 570 U.S. 529, 557 (2013).

1ot Similarly, the NYVRA enumerated a limited set of changes that would require preclearance, instead of
every election law or practice like the federal VRA. 89 S.1046A (creating N.Y. Elec. Code § 17-212) (requiring
preclearance for “any new or modified voting qualification, prerequisite to voting, law, ordinance, standard,
practice, procedure, regulation, or policy concerning and of the following topics: (a)Districting or
redistricting; (b)Method of election; (¢c)Form of government; (d)Annexation of a political subdivision;
(e)Incorporation of a political subdivision; (f)Consolidation or division of political subdivisions;
(g)Removal of voters from enrollment lists or other list maintenance activities; (h)Number, location, or
hours of any election day or early voting poll site; (i)Dates of elections and the election calendar, except
with respect to special elections; (j)Registration of voters; (k)Assignment of election districts to election day
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a key purpose of preclearance is to guard against new, inventive ways to discriminate, the
Act also allows the Attorney General to add to the list of covered practices any voting rule
that causes persistent problems.

The requirements under the preclearance program are easily met by counties and
municipalities, and is a cost effective prophylactic measure to prevent voting rights
abuses. Even under federal VRA preclearance, it only cost states and localities on average
about $500 to make preclearance submissions.©2 The Maryland Attorney General will
also have the benefit of not just the federal program to build from, but also New York and
Connecticut. The MDVRA also builds in time for localities to become accustomed to their
new obligations; the law’s long effective date and trigger for implementing preclearance
ensures that the program will not be in place before all involved parties are prepared.
Importantly, as the preclearance program continues, the covered jurisdictions and the
Attorney General will benefit from long-term savings that come with more inclusive, and
better-functioning election administration.

Preclearance would be a new feature to Maryland, but unfortunately the need for such a
process here has long been evident, as shown during redistricting following the 2020
Census. Due to the lack of legal guidance or an oversight process like preclearance, in
several jurisdictions around the state redistricting gave rise to significant public outcry
and litigation in which courts were called upon to intervene and overturn problematic
redistricting plans. Litigation over Baltimore County’s unlawful redistricting plan in
NAACP v. Baltimore County could have been prevented had the County first submitted
the plan to the Attorney General’s Office under a preclearance program, and received
guidance as to the dilutive effect of their plan.

The MDVRA provides an opportunity that Maryland has never known, where changes to
voting practices can be evaluated by the state’s Attorney General, and thus provide
localities both large and small the resources to ensure that any election and voting change
they seek is lawful under our voting rights laws, avoiding situations where extensive
resources must be spent in court to establish new and lawful voting systems and practices.

C. Language Access.

The Language Access section of the MDVRA would require more robust language
assistance than federal law for limited English proficient voters. Maryland’s language
diversity is one of its great strengths, but existing law requires very little language
assistance to language-minority voters.

The federal threshold requiring at least 5% of the population or 10,000 people to speak a
different language leaves unaddressed the needs of many non English-speaking voters
across the state, and must be lowered at the state level to reduce the number of people

or early voting poll sites; (1) Assistance offered to members of a language-minority group; and (m)
[additional topics as may be designated by the Attorney General]”); A.6678A (same).

102 Brief of Joaquin Avila, et al. as Amici Curiae in Supp. of Resp’ts at 27, Shelby Cnty., Ala. v. Holder, No.
12-96 (U.S. Feb. 1, 2013).
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who are excluded from voting.1°3 As of now, the federal threshold requires only two
counties in Maryland to provide election materials in another language: Montgomery and
Prince George’s Counties.104

The MDVRA would lower the threshold of when a jurisdiction has to provide language
assistance to 2% and 4,000 of the citizen voting age population and applies to citizens of
voting age who speak English “less than very well” according to the Census Bureau’s
American Community Survey. This would give thousands of people across the state who
need language assistance in voting the chance to participate in choosing who represents
them.

In addition, the federal VRA requires bilingual services only for select languages such as
Spanish, Asian languages, and Native American languages. The MDVRA would require
services in whatever language meets the numerical thresholds set out above. In
Maryland, this would likely help people speaking languages such as Ambharic in
Montgomery County, who otherwise fall outside of federal protections no matter how
numerous and concentrated they are.

Maryland is a diverse state, with a wide range of languages. The Language Access section
of the MDVRA will provide non-English speakers greater access to the ballot box.

D. Statewide Database©5

The Statewide database of a full MDVRA offers Maryland an opportunity to bring its
elections into the 21st century by providing a central public repository for election and
demographic data with the goal of fostering evidence-based practices in election
administration and unprecedented transparency.

A critical barrier to voters, civil rights organizations, academics, and others analyzing
whether and to what extent Marylanders are able to cast a meaningful ballot is the
difficulty of getting election results, voter files, shapefiles, and other key data from
election authorities, as well as precinct-level Census data for each jurisdiction. This
information is essential to compare and contrast voting practices and outcomes across
the state—but right now acquiring it requires approaching each jurisdiction of interest in
a piecemeal fashion.

103 52 U.S.C. § 10503.

104 Voting Rights Act Amendments of 2006, Determinations under Section 203, 86 Fed. Reg. 69611 (Dec.
8, 2021) available at https://www.federalregister.gov/documents/2021/12/08/2021-26547/voting-rights-
act-amendments-of-2006-determinations-under-section-203;
https://www.govinfo.gov/content/pkg/FR-2021-12-08 /pdf/2021-26547.pdf.

105 Although not a provision in the MDVRA introduced in the 2024 Maryland Legislative Session, like
other states, will pursue a separate statewide database to supplement the MDVRA and support its
provisions.
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Similar to the programs being created in Connecticut and considered in New York, this
provision would create a non-partisan statewide database of anonymized information to
be available for election administration and voting rights enforcement that would include
election results, voter files, shapefiles, and other key data from election authorities, as
well as precinct-level Census data for each jurisdiction in the state.20¢ Making this data
easily and publicly available will improve transparency by allowing voters to scrutinize
whether the jurisdictions are providing equitable access to the political process. The
statewide database will benefit election administrators and local governments as well by
maintaining readily available data and offering technical assistance to research and
implement best practices. The creation of a statewide database should also reduce the
burden on boards of elections and local governments that currently have to deal with a
constant stream of MPIA requests for election data and information that can and should
be centrally maintained.

The statewide database would also support other vital sections of the MDVRA, including
the language access section. With a comprehensive repository of demographic and
election data, the statewide database would help election officials and enforcement
authorities determine in what languages jurisdictions should be providing assistance to
language minority voters. The MDVRA’s lower threshold for providing language
assistance combined with the capabilities of the statewide database provide the means to
take a more precise and culturally competent approach to effectively enfranchise more
historically marginalized groups of voters.

Like in New York, we expect the database to be considered by the Assembly through
separate legislation.

E. Making Private Enforcement Feasible

The remaining sections of the MDVRA would ensure that there are adequate incentives
for voters, advocacy organizations, and public-minded attorneys to protect voting rights
in the courts when monetary damages are otherwise unavailable. This provision permits
plaintiffs’ recovery of attorneys’ fees under a “catalyst theory,” i.e., fees may be recovered
if a plaintiff’s lawsuit was a catalyst motivating defendants to provide the primary relief
sought or when the plaintiff vindicates an important right by activating defendants to
modify their behavior. 17 By contrast, federal law limits attorneys’ fees to instances where
the litigation achieves a result with “judicial imprimatur,” that is, “an adjudicated

106 A similar database was part of the original New York Voting Rights Act and was put into separate
legislation for jurisdictional issues. The New York Generally Assembly is considering this separate
legislation. S 657 / A88s5, see section 2038 et seq., available at
(https://www.nysenate.gov/legislation/bills/2023/A885/amendment/A).

107 Many state VRAs have adopted the “catalyst theory” model of recovering attorneys’ fees. See, e.g., CAL.
ELEC. CODE § 14031 (2001), Wash. Rev. Code Ann. § 29A.92.900, Ore. Rev. Stat. § 255.400 et seq., and
Virginia House Bill 1890 (2021 Session).
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judgment on the merits or ... a consent judgment that provides for some sort of fee
award.”108

This provision for the recovery of attorneys’ fees, reasonable expert witness fees, and
other reasonable litigation expenses not only encourages enforcement, but also,
combined with the notification and safe harbor provisions of Section 2 of the MDVRA,
encourages jurisdictions to settle meritorious cases to avoid waste of taxpayer money.

CONCLUSION

The right to vote is one of the most fundamental underpinnings of our civic life, and no
one should be denied their right to vote on account of race, color, or language minority
status. Despite being a progressive state, Maryland has had its share of voting rights
abuses, even to this day. Recent examples of vote dilution in Baltimore County and many
parts of the Eastern Shore of Maryland make clear that the promise of an equal vote is not
guaranteed, and a Maryland Voting Rights Act is necessary to correct that.

The Maryland VRA will create a streamlined process for individuals across the state to
protect themselves from discrimination, while also reducing the costs localities must pay
to defend any changes they make to their election laws and practices. It will also create a
resource that the U.S. Supreme Court has done away with federally, through a
preclearance program that would allow any jurisdiction in Maryland to first check with
the state Attorney General’s Office to minimize the possibility of having to defend those
changes in court against an expensive legal challenge. Having the Attorney General
preclear changes gives local governments the comfort and peace of mind to make changes
that will benefit minority voters, and have legal review of those changes before they get
implemented.

Maryland is positioned to be a national leader in voting rights with the passage of a
Maryland-specific Voting Rights Act. Let’s make 2024 the year that Maryland leaps
forward to protect voters’ rights and pass the Maryland Voting Rights Act HB800/SB660.

108 Pamela S. Karlan, Disarming the Private Attorney General, 2003 U. ILL. L. REV. 183, 185 (2003)
(citation omitted).
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WHY MARYLAND NEEDS

ITS OWN Voting Rights Act

BIPOC PEOPLE ARE UNDERREPRESENTED
IN COUNTY GOVERNMENTS

75% of Maryland counties have substantial
BIPOC populations.*

Y3 of those Maryland counties with

substantial BIPOC populations have all-white

governments.

Even counties that have some BIPOC
representation, vote dilution is still present,
and BIPOC people are underrepresented:

Baltimore County: Ordered by a federal
judge to re-draw its district lines; but the
Federal VRA has allowed the county to
implement a plan that continues to dilute
the vote, where there remains only a single
Black opportunity district. The last Council
election resulted in 6 out of 7 seats being
occupied by white representatives. (See
Baltimore County Branch of NAACP v.
Baltimore County, No. 21-CV-03232-LKG,
2022 WL 657562, [D. Md. Feb. 22, 2022].)

Wicomico County: Mixed at-large and
district system, where the white population
holds 60% of the population, and control 6
out of 7 seats on the council. If the County
were to re-district, as they must, a second
Black opportunity district could be created,
and create 2 out of 7 BIPOC opportunity
districts. (See Wicomico County Branch of
NAACP v. Wicomico County, No. 23-CV-
03325-MJM [D. Md. Dec. 7, 2023].)

ACLU Maryland

The right to vote is a fundamental part of our democracy. Everyone’s vote must count equally.
But in many Maryland counties, cities, and towns, the local election systems in place dilute votes of
Black, Indigenous, and People of Color (BIPOC). The Maryland Voting Rights Act (MDVRA) would give
counties, cities, and towns the opportunity to make their elections fairer, and give BIPOC voters an
equal vote. In 2024, it is high time that we pass the Maryland Voting Rights Act.

MARYLAND NEEDS A
VOTING RIGHTS ACT
BECAUSE:

1.

BIPOC voters are
underrepresented in
their local governments.

2. Solving this problem

through lawsuits
iS expensive, slow,
and inefficient.

3. The federal Voting

Rights Act of 1965 (VRA)
cannot comprehensively

fix vote dilution like
the MDVRA can.

BILLS: SB 660 / HB 800

aclu-md.org/mdga24

* Substantial BIPOC population is defined in this document

as a BIPOC population of more than 20 percent.



THE
POWER
OF
FIXING
ELECTION
SYSTEMS
TO

MAKE
THEM
MORE
FAIR:

A
MUNICIPAL
EXAMPLE

The town of Federalsburg faced an
all-white government for 200 years.

That finally changed in 2023 when 7 Black
women from Federalsburg sued the town
for diluting their right to vote through the
town’s at-large system.

The federal lawsuit involved extensive
and expensive expert analysis and
testimony and a year’s worth of advocacy
until the court ordered a new election
plan be produced. That plan changed the
at-large system into a district system.

The people of Federalshurg were
finally able to elect two Black women
to the Council.

"I've been here all my life, 68 years. | haven't
seen no African American on the board. But
we're not going back. We're going forward.
It's time for a change getting young African
Americans on that board."

— Roberta Butler
A Black woman, voter, and lifelong resident
of Federalsburg

ACLU Maryland

BIPOC PEOPLE ARE UNDERREPRESENTED
IN MUNICIPAL GOVERNMENTS

*  54% of the municipalities in Maryland have
substantial BIPOC populations.*

e Of the municipalities with substantial BIPOC
populations, 23% have all-white governments

Some municipalities are particularly egregious:

e There are 18 municipalities with over 80% BIPOC
populations (less than 20% white).

e In 7 of them, BIPOC representatives hold less than
half of the seats in their municipal governments.

AT-LARGE ELECTION SYSTEMS ARE COMMON
ACROSS MARYLAND

* In municipalities with
a substantial BIPOC
population,* 73% of
them have a mixed
at-large and district-
based election system,
and 63% have an at-
large system only.

District 27%

Election Systems

At-Large 63%

At-Large ° |
Election Systems in .'t A
Municipalities with @ e
>20% BIPOC Voters 2 s,

61 Municipalities Lo

GLOSSARY

* At-Large Election System: In at-large elections, the entire
electorate of a town, city, or county votes for the elected
official. At-large systems have been used to dilute BIPOC
votes because you only need a bare majority to win the seat.
Therefore, a 50% white population could elect all of the seats
to the local government, shutting out the possibility of a
BIPOC candidate from winning.

» District-Based Election System: In a district-based election
system, a county, city, or town is divided into separate
districts, where voters who live in that district can only vote
for a candidate to represent them from that geographic
subdivision. Districts are the most common legal remedy that
courts use to fix at-large election systems. However, districts
can still dilute votes if drawn unfairly.
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Brnovich v. Democratic National Committee, 141 S.Ct. 2321 (2021)
210 L.Ed.2d 753, 21 Cal. Daily Op. Serv. 6570, 2021 Daily Journal D.A.R. 6673...

141 S.Ct. 2321
Supreme Court of the United States.

Mark BRNOVICH, Attorney
General of Arizona, et al., Petitioners
V.
DEMOCRATIC NATIONAL
COMMITTEE, et al.;
Arizona Republican Party, et al., Petitioners
V.

Democratic National Committee, et al.

No. 19-1257, No. 19-1258
[
Argued March 2, 2021
[
Decided July 1, 2021

Synopsis

Background: National committee for political party, party's
senatorial campaign committee, and state political party
brought action against state officials, challenging under
Fifteenth Amendment and § 2 of Voting Rights Act
(VRA) state statute requiring out-of-precinct (OOP) ballots
provisionally cast by in-person voters to be discarded, and
state statute making it a felony for a third party to collect and
deliver another person's early mail-in ballot. After bench trial,
the United States District Court for the District of Arizona,
Douglas L. Rayes, J., 329 F.Supp.3d 824, entered judgment
for state officials. Plaintiffs appealed. The United States Court
of Appeals for the Ninth Circuit, Ikuta, Circuit Judge, 904
F.3d 686, affirmed. On rehearing en banc, the Court of
Appeals, Fletcher, Circuit Judge, 948 F.3d 989, reversed and
remanded. Certiorari was granted.

Holdings: The Supreme Court, Justice Alito, held that:
out-of-precinct ballot statute did not violate VRA;
ballot-collection statute did not violate VRA; and

district court's finding, that Arizona Legislature did not have

discriminatory purpose in adopting ballot-collection statute,
was not clearly erroneous.

Reversed and remanded.

Justice Gorsuch filed a concurring opinion, in which Justice
Thomas joined.

Justice Kagan filed a dissenting opinion, in which Justices
Breyer and Sotomayor joined.

West Codenotes

Negative Treatment Reconsidered
Ariz. Rev. Stat. Ann. §§ 16-122, 16-135, 16-584, 16-1005(H,

D)

#2325 Syllabus”

Arizona law generally makes it very easy to vote. Voters may
cast their ballots on election day in person at a traditional
precinct or a “voting center” in their county of residence.
Ariz. Rev. Stat. § 16-411(B)(4). Arizonans also may cast an
“early ballot” by mail up to 27 days before an election, §§ 16—
541, 16-542(C), and they also may vote in person at an early
voting location in each county, §§ 16-542(A), (E). These
cases involve challenges under § 2 of the Voting Rights Act
of 1965 (VRA) to aspects of the State's regulations governing
precinct-based election-day voting and early mail-in voting.
First, Arizonans who vote in person on election day in a
county that uses the precinct system must vote in the precinct
to which they are assigned based on their address. See § 16—
122; see also § 16—135. If a voter votes in the wrong precinct,
the vote is not counted. Second, for Arizonans who vote early
by mail, Arizona House Bill 2023 (HB 2023) makes it a crime
for any person other than a postal worker, an elections official,
or a voter's caregiver, family member, or household member
to knowingly collect an early ballot—either before or after it
has been completed. §§ 16—1005(H)—(D).

The Democratic National Committee and certain affiliates
filed suit, alleging that both the State's refusal to count
ballots cast in the wrong precinct and its ballot-collection
restriction had an adverse and disparate effect on the State's
American Indian, Hispanic, and African-American citizens in
violation of § 2 of the VRA. Additionally, they alleged that the
ballot-collection restriction was “enacted with discriminatory
intent” and thus violated both § 2 of the VRA and the
Fifteenth Amendment. The District Court rejected all of the
plaintiffs' claims. The court found that the out-of-precinct
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policy had no “meaningfully disparate impact” on minority
voters' opportunities to elect representatives of their choice.
Turning to the ballot-collection restriction, the court found
that it was unlikely to cause “a meaningful inequality” in
minority voters' electoral opportunities and that it had not
been enacted with discriminatory intent. A divided panel of
the Ninth Circuit affirmed, but the en banc court reversed. It
first concluded that both the out-of-precinct policy and the
ballot-collection restriction imposed a disparate burden on
minority voters because they were more likely to be adversely
affected by those rules. The en banc court also held that
the District Court had committed clear error in finding that
the ballot-collection law was not enacted with discriminatory
intent.

Held: Arizona's out-of-precinct policy and HB 2023 do not
violate § 2 of the VRA, and HB 2023 was not enacted with a
racially discriminatory purpose. Pp. 2336 — 2350.

(a) Two threshold matters require the Court's attention. First,
the Court rejects the contention that no petitioner has Article
IIT standing to appeal the decision below as to the out-of-
precinct policy. All that is needed to entertain an appeal of
that issue is one party with standing. Little Sisters of the
Poor Saints Peter and Paul Home v. Pennsylvania, 591 U.S.
——, ——,n. 6,140 S.Ct. 2367, 207 L.Ed.2d 819. Attorney
General Brnovich, as an authorized representative of the State
(which intervened below) in any action in federal court, fits
the bill. See Virginia House of Delegates v. Bethune-Hill, 587
U.S. —— ——, 139 S.Ct. 1945, 204 L.Ed.2d 305. Second,
the Court declines in these cases to announce a test to govern
all VRA § 2 challenges to rules that specify the time, place, or
manner for casting ballots. It is sufficient for present purposes
to identify certain guideposts that lead to the Court's decision
in these cases. Pp. 2336 — 2337.

(b) The Court's statutory interpretation starts with a careful
consideration of the text. Pp. 2336 — 2343.

(1) The Court first construed the current version of § 2
in Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752,
92 L.Ed.2d 25, which was a vote-dilution case where the
Court took its cue from § 2's legislative history. The Court's
many subsequent vote-dilution cases have followed the path
Gingles charted. Because the Court here considers for the first
time how § 2 applies to generally applicable time, place, or
manner voting rules, it is appropriate to take a fresh look at
the statutory text. Pp. 2336 — 2337.

(2) In 1982, Congress amended the language in § 2 that had
been interpreted to require proof of discriminatory intent by
a plurality of the Court in Mobile v. Bolden, 446 U.S. 55,
100 S.Ct. 1490, 64 L.Ed.2d 47. In place of that language,
§ 2(a) now uses the phrase “in a manner which results in
a denial or abridgement of the right ... to vote on account
of race or color.” Section 2(b) in turn explains what must
be shown to establish a § 2 violation. Section 2(b) states
that § 2 is violated only where “the political processes
leading to nomination or election” are not “equally open to
participation” by members of the relevant protected group “in
that its members have less opportunity than other members of
the electorate to participate in the political process and to elect
representatives of their choice.” (Emphasis added.) In § 2(b),
the phrase “in that” is “used to specify the respect in which
a statement is true.” New Oxford American Dictionary 851.
Thus, equal openness and equal opportunity are not separate
requirements. Instead, it appears that the core of § 2(b) is
the requirement that voting be “equally open.” The statute's
reference to equal “opportunity” may stretch that concept to
some degree to include consideration of a person's ability
to use the means that are equally open. But equal openness
remains the touchstone. Pp. 2337 — 2338.

(3) Another important feature of § 2(b) is its “totality of
circumstances” requirement. Any circumstance that has a
logical bearing on whether voting is “equally open” and
affords equal “opportunity” may be considered. Pp. 2337 —
2341.

(i) The Court mentions several important circumstances but
does not attempt to compile an exhaustive list. Pp. 2336 —
2340.

(A) The size of the burden imposed by a challenged voting
rule is highly relevant. Voting necessarily requires some
effort and compliance with some rules; thus, the concept of
a voting system that is “equally open” and that furnishes
equal “opportunity” to cast a ballot must tolerate the “usual
burdens of voting.” Crawford v. Marion County Election Bd.,
553 U.S. 181, 198, 128 S.Ct. 1610, 170 L.Ed.2d 574. Mere
inconvenience is insufficient. P. 2338.

(B) The degree to which a voting rule departs from what
was standard practice when § 2 was amended in 1982 is
a relevant consideration. The burdens associated with the
rules in effect at that time are useful in gauging whether the
burdens imposed by a challenged rule are sufficient to prevent
voting from being equally “open” or furnishing an equal
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“opportunity” to vote in the sense meant by § 2. Widespread
current use is also relevant. Pp. 2338 — 2339.

(C) The size of any disparities in a rule's impact on members
of different racial or ethnic groups is an important factor
to consider. Even neutral regulations may well result in
disparities in rates of voting and noncompliance with voting
rules. The mere fact that there is some disparity in impact does
not necessarily mean that a system is not equally open or that
it does not give everyone an equal opportunity to vote. And
small disparities should not be artificially magnified. P. 2339.

(D) Consistent with § 2(b)'s reference to a States' “political
processes,” courts must consider the opportunities provided
by a State's entire system of voting when assessing the
burden imposed by a challenged provision. Thus, where a
State provides multiple ways to vote, any burden associated
with one option cannot be evaluated without also taking into
account the other available means. P. 2339.

(E) The strength of the state interests—such as the strong and
entirely legitimate state interest in preventing election fraud
—served by a challenged voting rule is an important factor.
Ensuring that every vote is cast freely, without intimidation or
undue influence, is also a valid and important state interest. In
determining whether a rule goes too far “based on the totality
of circumstances,” rules that are supported by strong state
interests are less likely to violate § 2. Pp. 2339 — 2340.

(i1) Some factors identified in Thornburg v. Gingles, 478
U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25, were designed
for use in vote-dilution cases and are plainly inapplicable
in a case that involves a challenge to a facially neutral
time, place, or manner voting rule. While § 2(b)'s “totality
of circumstances” language permits consideration of certain
other Gingles factors, their only relevance in cases involving
neutral time, place, and manner rules is to show that minority
group members suffered discrimination in the past and that
effects of that discrimination persist. The disparate-impact
model employed in Title VII and Fair Housing Act cases is
not useful here. Pp. 2339 — 2340.

(4) Section 2(b) directs courts to consider “the totality of
circumstances,” but the dissent would make § 2 turn almost
entirely on one circumstance: disparate impact. The dissent
also would adopt a least-restrictive means requirement that
would force a State to prove that the interest served by its
voting rule could not be accomplished in any other less
burdensome way. Such a requirement has no footing in the

text of § 2 or the Court's precedent construing it and would
have the potential to invalidate just about any voting rule a
State adopts. Section 2 of the VRA provides vital protection
against discriminatory voting rules, and no one suggests that
discrimination in voting has been extirpated or that the threat
has been eliminated. Even so, § 2 does not transfer the States'
authority to set non-discriminatory voting rules to the federal
courts. Pp. 2341 —2343.

(c) Neither Arizona's out-of-precinct policy nor its ballot-
collection law violates § 2 of the VRA. Pp. 2343 — 2348.

(1) Having to identify one's polling place and then travel
there to vote does not exceed the “usual burdens of voting.”
Crawford, 553 U.S. at 198, 128 S.Ct. 1610. In addition, the
State made extensive efforts to reduce the impact of the out-
of-precinct policy on the number of valid votes ultimately
cast, e.g., by sending a sample ballot to each household that
includes a voter's proper polling location. The burdens of
identifying and traveling to one's assigned precinct are also
modest when considering Arizona's “political processes” as a
whole. The State offers other easy ways to vote, which likely
explains why out-of-precinct votes on election day make up
such a small and apparently diminishing portion of overall
ballots cast.

Next, the racial disparity in burdens allegedly caused by
the out-of-precinct policy is small in absolute terms. Of the
Arizona counties that reported out-of-precinct ballots in the
2016 general election, a little over 1% of Hispanic voters,
1% of African-American voters, and 1% of Native American
voters who voted on election day cast an out-of-precinct
ballot. For non-minority voters, the rate was around 0.5%. A
procedure that appears to work for 98% or more of voters
to whom it applies—minority and non-minority alike—is
unlikely to render a system unequally open.

Appropriate weight must be given to the important state
interests furthered by precinct-based voting. It helps to
distribute voters more evenly among polling places; it can put
polling places closer to voter residences; and it helps to ensure
that each voter receives a ballot that lists only the candidates
and public questions on which he or she can vote. Precinct-
based voting has a long pedigree in the United States, and the
policy of not counting out-of-precinct ballots is widespread.

The Court of Appeals discounted the State's interests because
it found no evidence that a less restrictive alternative would
threaten the integrity of precinct-based voting. But § 2


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015893163&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_198&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_198

Brnovich v. Democratic National Committee, 141 S.Ct. 2321 (2021)
210 L.Ed.2d 753, 21 Cal. Daily Op. Serv. 6570, 2021 Daily Journal D.A.R. 6673...

does not require a State to show that its chosen policy is
absolutely necessary or that a less restrictive means would
not adequately serve the State's objectives. Considering
the modest burdens allegedly imposed by Arizona's out-of-
precinct policy, the small size of its disparate impact, and the
State's justifications, the rule does not violate § 2. Pp. 2343
— 2346.

(2) Arizona's HB 2023 also passes muster under § 2.
Arizonans can submit early ballots by going to a mailbox, a
post office, an early ballot drop box, or an authorized election
official's office. These options entail the “usual burdens of
voting,” and assistance from a statutorily authorized proxy
is also available. The State also makes special provision for
certain groups of voters who are unable to use the early voting
system. See § 16—549(C). And here, the plaintiffs were unable
to show the extent to which HB 2023 disproportionately
burdens minority voters.

Even if the plaintiffs were able to demonstrate a disparate
burden caused by HB 2023, the State's “compelling interest
in preserving the integrity of its election procedures” would
suffice to avoid § 2 liability. Purcell v. Gonzalez, 549 U.S.
1, 4, 127 S.Ct. 5, 166 L.Ed.2d 1. The Court of Appeals
viewed the State's justifications for HB 2023 as tenuous
largely because there was no evidence of early ballot fraud
in Arizona. But prevention of fraud is not the only legitimate
interest served by restrictions on ballot collection. Third-
party ballot collection can lead to pressure and intimidation.
Further, a State may take action to prevent election fraud
without waiting for it to occur within its own borders. Pp.
2346 — 2348.

(d) HB 2023 was not enacted with a discriminatory purpose,
as the District Court found. Appellate review of that
conclusion is for clear error. Pullman-Standard v. Swint, 456
U.S. 273, 287-288, 102 S.Ct. 1781, 72 L.Ed.2d 66. The
District Court's finding on the question of discriminatory
intent had ample support in the record. The court considered
the historical background and the highly politicized sequence
of events leading to HB 2023's enactment; it looked for any
departures from the normal legislative process; it considered
relevant legislative history; and it weighed the law's impact on
different racial groups. See Arlington Heights v. Metropolitan
Housing Development Corp., 429 U.S. 252, 266-268, 97
S.Ct. 555, 50 L.Ed.2d 450. The court found HB 2023 to be
the product of sincere legislative debate over the wisdom
of early mail-in voting and the potential for fraud. And it
took care to distinguish between racial motives and partisan

motives. The District Court's interpretation of the evidence
was plausible based on the record, so its permissible view is
not clearly erroneous. See Anderson v. Bessemer City, 470
U.S. 564, 573-574, 105 S.Ct. 1504, 84 L.Ed.2d 518. The
Court of Appeals concluded that the District Court committed
clear error by failing to apply a “cat's paw” theory—which
analyzes whether an actor was a “dupe” who was “used by
another to accomplish his purposes.” That theory has its origin
in employment discrimination cases and has no application to
legislative bodies. Pp. 2348 — 2350.

948 F. 3d 989, reversed and remanded.

ALITO, J., delivered the opinion of the Court, in
which ROBERTS, C. J, and THOMAS, GORSUCH,
KAVANAUGH, and BARRETT, JJ., joined. GORSUCH, J.,
filed a concurring opinion, in which THOMAS, J., joined.
KAGAN, J., filed a dissenting opinion, in which BREYER
and SOTOMAYOR, JJ., joined.
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Brnovich v. Democratic National Committee, 141 S.Ct. 2321 (2021)
210 L.Ed.2d 753, 21 Cal. Daily Op. Serv. 6570, 2021 Daily Journal D.A.R. 6673...

Opinion
Justice ALITO delivered the opinion of the Court.

*2330 In these cases, we are called upon for the first time
to apply § 2 of the Voting Rights Act of 1965 to regulations
that govern how ballots are collected and counted. Arizona
law generally makes it very easy to vote. All voters may vote
by mail or in person for nearly a month before election day,
but Arizona imposes two restrictions that are claimed to be
unlawful. First, in some counties, voters who choose to cast
a ballot in person on election day must vote in their own
precincts or else their ballots will not be counted. Second,
mail-in ballots cannot be collected by anyone other than an
election official, a mail carrier, or a voter's family member,
household member, or caregiver. After a trial, a District Court
upheld these rules, as did a panel of the United States Court
of Appeals for the Ninth Circuit. But an en banc court, by
a divided vote, found them to be unlawful. It relied on the
rules' small disparate impacts on members of minority groups,
as well as past discrimination dating back to the State's
territorial days. And it overturned the District Court's finding
that the Arizona Legislature did not adopt the ballot-collection
restriction for a discriminatory purpose. We now hold that the
en banc court misunderstood and misapplied § 2 and that it
exceeded its authority in rejecting the District Court's factual
finding on the issue of legislative intent.

A

Congress enacted the landmark Voting Rights Act of 1965, 79
Stat. 437, as amended, 52 U.S.C. § 10301 ef segq., in an effort
to achieve at long last what the Fifteenth Amendment had
sought to bring about 95 years earlier: an end to the denial of
the right to vote based on race. Ratified in 1870, the Fifteenth
Amendment provides in § 1 that “[t]he right of citizens of the
United States to vote shall not be denied or abridged by the
United States or by any State on account of race, color, or
previous condition of servitude.” Section 2 of the Amendment
then grants Congress the “power to enforce [the Amendment]
by appropriate legislation.”

Despite the ratification of the Fifteenth Amendment, the
right of African-Americans to vote was heavily suppressed
for nearly a century. States employed a variety of notorious

methods, including poll taxes, literacy tests, property
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qualifications, white primar[ies], and “ ‘grandfather

clause([s].’ »l Challenges to some blatant efforts reached this
Court and were held to violate the Fifteenth Amendment.
See, e.g., Guinn v. United States, 238 U.S. 347, 360-365,
35 S.Ct. 926, 59 L.Ed. 1340 (1915) (grandfather clause);
Mpyers v. Anderson, 238 U.S. 368, 379-380, 35 S.Ct. 932,
59 L.Ed. 1349 (1915) (same); Lane v. Wilson, 307 U.S. 268,
275-277, 59 S.Ct. 872, 83 L.Ed. 1281 (1939) (registration
scheme predicated on grandfather clause); Smith v. Allwright,
321 U.S. 649, 659-666, 64 S.Ct. 757, 88 L.Ed. 987 (1944)
(white primaries); Schnell v. Davis, 336 U.S. 933, 69 S.Ct.
749,93 L.Ed. 1093 (1949) (per curiam), affirming 81 F.Supp.
872 (S.D. Ala. 1949) (test of constitutional knowledge);
Gomillion v. Lightfoot, 364 U.S. 339, 347, 81 S.Ct. 125,
5 L.Ed.2d 110 (1960) (racial gerrymander). But as late as
the mid-1960s, black registration and voting *2331 rates
in some States were appallingly low. See South Carolina v.
Katzenbach, 383 U.S. 301,313, 86 S.Ct. 803, 15 L.Ed.2d 769
(1966).

Invoking the power conferred by § 2 of the Fifteenth
Amendment, see 383 U.S. at 308, 86 S.Ct. 803; City of Rome
v. United States, 446 U.S. 156, 173, 100 S.Ct. 1548, 64
L.Ed.2d 119 (1980), Congress enacted the Voting Rights Act
(VRA) to address this entrenched problem. The Act and its
amendments in the 1970s specifically forbade some of the
practices that had been used to suppress black voting. See
§§ 4(a), (c), 79 Stat. 438-439; § 6, 84 Stat. 315; § 102, 89
Stat. 400, as amended, 52 U.S.C. §§ 10303(a), (c), 10501
(prohibiting the denial of the right to vote in any election
for failure to pass a test demonstrating literacy, educational
achievement or knowledge of any particular subject, or good
moral character); see also § 10, 79 Stat. 442, as amended,
52 U.S.C. § 10306 (declaring poll taxes unlawful); § 11,
79 Stat. 443, as amended, 52 U.S.C. § 10307 (prohibiting
intimidation and the refusal to allow or count votes). Sections
4 and 5 of the VRA imposed special requirements for States
and subdivisions where violations of the right to vote had been
severe. And § 2 addressed the denial or abridgment of the right
to vote in any part of the country.

As originally enacted, § 2 closely tracked the language of the
Amendment it was adopted to enforce. Section 2 stated simply
that “[n]o voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision to deny or abridge the
right of any citizen of the United States to vote on account of
race or color.” 79 Stat. 437.
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Unlike other provisions of the VRA, § 2 attracted relatively
little attention during the congressional debates’ and was

“little-used” for more than a decade after its passage.3
But during the same period, this Court considered several
cases involving “vote-dilution” claims asserted under the
Equal Protection Clause of the Fourteenth Amendment. See
Whitcomb v. Chavis, 403 U.S. 124,91 S.Ct. 1858, 29 L.Ed.2d
363 (1971); Burns v. Richardson, 384 U.S. 73, 86 S.Ct. 1286,
16 L.Ed.2d 376 (1966); Fortson v. Dorsey, 379 U.S. 433, 85
S.Ct. 498, 13 L.Ed.2d 401 (1965). In these and later vote-
dilution cases, plaintiffs claimed that features of legislative
districting plans, including the configuration of legislative
districts and the use of multi-member districts, diluted the
ability of particular voters to affect the outcome of elections.

One Fourteenth Amendment vote-dilution case, White v.
Regester, 412 U.S. 755, 93 S.Ct. 2332, 37 L.Ed.2d 314
(1973), came to have outsized importance in the development
of our VRA case law. In White, the Court affirmed a District
Court's judgment that two multi-member electoral districts
were “being used invidiously to cancel out or minimize the
voting strength of racial groups.” Id., at 765, 93 S.Ct. 2332.
The Court explained what a vote-dilution plaintiff must prove,
and the words the Court chose would later assume great
importance in VRA § 2 matters. According to White, a vote-
dilution plaintiff had to show that “the political processes
leading to nomination and election were not equally open to
participation by the group in question—that its members had
less opportunity than did other residents in the *2332 district
to participate in the political processes and to elect legislators
of their choice.” /d., at 766, 93 S.Ct. 2332 (emphasis added).
The decision then recited many pieces of evidence the District
Court had taken into account, and it found that this evidence
sufficed to prove the plaintiffs' claim. See id., at 766-769,
93 S.Ct. 2332. The decision in White predated Washington v.
Davis, 426 U.S. 229, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976),
where the Court held that an equal-protection challenge to a
facially neutral rule requires proof of discriminatory purpose
orintent, id., at 238-245, 96 S.Ct. 2040, and the WWhite opinion
said nothing one way or the other about purpose or intent.

A few years later, the question whether a VRA § 2 claim
required discriminatory purpose or intent came before this
Court in Mobile v. Bolden, 446 U.S. 55, 100 S.Ct. 1490, 64
L.Ed.2d 47 (1980). The plurality opinion for four Justices
concluded first that § 2 of the VRA added nothing to the
protections afforded by the Fifteenth Amendment. /d., at 60—
61, 100 S.Ct. 1490. The plurality then observed that prior

decisions “ha[d] made clear that action by a State that is
racially neutral on its face violates the Fifteenth Amendment
only if motivated by a discriminatory purpose.” /d., at 62,
100 S.Ct. 1490. The obvious result of those premises was that
facially neutral voting practices violate § 2 only if motivated
by a discriminatory purpose. The plurality read White as
consistent with this requirement. Bolden, 446 U.S., at 6870,
100 S.Ct. 1490.

Shortly after Bolden was handed down, Congress amended §
2 of the VRA. The oft-cited Report of the Senate Judiciary
Committee accompanying the 1982 Amendment stated that
the amendment's purpose was to repudiate Bolden and
establish a new vote-dilution test based on what the Court had
said in White. See S. Rep. No. 97-417, pp. 2, 15-16, 27. The
bill that was initially passed by the House of Representatives
included what is now § 2(a). In place of the phrase “to deny
or abridge the right ... to vote on account of race or color,” the
amendment substituted “in a manner which results in a denial
or abridgement of the right ... to vote on account of race or
color.” H.R. Rep. No. 97-227, p. 48 (1981) (emphasis added);
H.R. 3112, 97th Cong., 1st Sess., § 2, p. 8 (introduced Oct.
7, 1981).

The House bill “originally passed ... under a loose
understanding that § 2 would prohibit all discriminatory
‘effects” of voting practices, and that intent would be
‘irrelevant,” > but “[t]his version met stiff resistance in
the Senate.” Mississippi Republican Executive Committee v.
Brooks, 469 U.S. 1002, 1010, 105 S.Ct. 416, 83 L.Ed.2d
343 (1984) (REHNQUIST, J., dissenting) (quoting H.R. Rep.
No. 97-227, at 29). The House and Senate compromised,
and the final product included language proposed by Senator
Dole. 469 U.S. at 1010-1011, 105 S.Ct. 416; S. Rep. No. 97—
417, at 3—4; 128 Cong. Rec. 14131-14133 (1982) (Sen. Dole
describing his amendment).

What is now § 2(b) was added, and that provision sets out
what must be shown to prove a § 2 violation. It requires
consideration of “the totality of circumstances” in each case
and demands proof that “the political processes leading to
nomination or election in the State or political subdivision
are not equally open to participation” by members of a
protected class “in that its members have less opportunity than
other members of the electorate to participate in the political
process and to elect representatives of their choice.” 52 U.S.C.
§ 10301(b) (emphasis added). Reflecting the Senate Judiciary
Committee's stated focus on the issue of vote dilution, this
*2333 language was taken almost verbatim from White.
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This concentration on the contentious issue of vote dilution
reflected the results of the Senate Judiciary Committee's
extensive survey of what it regarded as Fifteenth Amendment
violations that called out for legislative redress. See, e.g.,
S. Rep. No. 97417, at 6, 8, 23-24, 27, 29. That survey
listed many examples of what the Committee took to be
unconstitutional vote dilution, but the survey identified only
three isolated episodes involving the outright denial of
the right to vote, and none of these concerned the equal
application of a facially neutral rule specifying the time, place,

or manner of voting. See id., at 30, and n. 119.% These sparse
results were presumably good news. They likely showed that
the VRA and other efforts had achieved a large measure of
success in combating the previously widespread practice of
using such rules to hinder minority groups from voting.

This Court first construed the amended § 2 in Thornburg v.
Gingles,478 U.S. 30,106 S.Ct. 2752,92 L.Ed.2d 25 (1986)—
another vote-dilution case. Justice Brennan's opinion for
the Court set out three threshold requirements for proving
a § 2 vote-dilution claim, and, taking its cue from the
Senate Report, provided a non-exhaustive list of factors to be
considered in determining whether § 2 had been violated. /d.,
at 44-45, 48-51, 80, 106 S.Ct. 2752. “The essence of a § 2
claim,” the Court said, “is that a certain electoral law, practice,
or structure interacts with social and historical conditions to
cause an inequality in the opportunities” of minority and non-
minority voters to elect their preferred representatives. /d., at
47,106 S.Ct. 2752.

In the years since Gingles, we have heard a steady stream of §

2 vote-dilution cases,5 but until today, we have not considered
how § 2 applies to generally applicable time, place, or manner
voting rules. In recent years, however, such claims have

proliferated in the lower courts.’

B

The present dispute concerns two features of Arizona voting
law, which generally makes it quite easy for residents to vote.

*2334 All Arizonans may vote by mail for 27 days before an
election using an “early ballot.” Ariz. Rev. Stat. Ann. §§ 16—
541 (2015), 16-542(C) (Cum. Supp. 2020). No special excuse
is needed, §§ 16-541(A), 16-542(A), and any voter may ask
to be sent an early ballot automatically in future elections,
§ 16-544(A) (2015). In addition, during the 27 days before

an election, Arizonans may vote in person at an early voting
location in each county. See §§ 16-542(A), (E). And they may
also vote in person on election day.

Each county is free to conduct election-day voting either
by using the traditional precinct model or by setting up
“voting centers.” § 16—411(B)(4) (Cum. Supp. 2020). Voting
centers are equipped to provide all voters in a county with the
appropriate ballot for the precinct in which they are registered,
and this allows voters in the county to use whichever vote
center they prefer. See ibid.

The regulations at issue in this suit govern precinct-based
election-day voting and early mail-in voting. Voters who
choose to vote in person on election day in a county that
uses the precinct system must vote in their assigned precincts.
See § 16-122 (2015); see also § 16—135. If a voter goes to
the wrong polling place, poll workers are trained to direct
the voter to the right location. Democratic Nat. Comm. v.
Reagan, 329 F.Supp.3d 824, 859 (D. Ariz. 2018); see Tr.
1559, 1586 (Oct. 12, 2017); Tr. Exh. 370 (Pima County
Elections Inspectors Handbook). If a voter finds that his
or her name does not appear on the register at what the
voter believes is the right precinct, the voter ordinarily may
cast a provisional ballot. Ariz. Rev. Stat. Ann. § 16-584
(Cum. Supp. 2020). That ballot is later counted if the voter's
address is determined to be within the precinct. See ibid.
But if it turns out that the voter cast a ballot at the wrong
precinct, that vote is not counted. See § 16-584(E); App. 37—
41 (election procedures manual); Ariz. Rev. Stat. Ann. § 16—
452(C) (misdemeanor to violate rules in election procedures
manual).

For those who choose to vote early by mail, Arizona has
long required that “[o]nly the elector may be in possession of
that elector's unvoted early ballot.” § 16-542(D). In 2016, the
state legislature enacted House Bill 2023 (HB 2023), which
makes it a crime for any person other than a postal worker,
an elections official, or a voter's caregiver, family member,
or household member to knowingly collect an early ballot—
either before or after it has been completed. §§ 16—1005(H)—

).

In 2016, the Democratic National Committee and certain
affiliates brought this suit and named as defendants (among
others) the Arizona attorney general and secretary of state
in their official capacities. Among other things, the plaintiffs
claimed that both the State's refusal to count ballots cast in the
wrong precinct and its ballot-collection restriction “adversely
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and disparately affect Arizona's American Indian, Hispanic,
and African American citizens,” in violation of § 2 of the
VRA. Democratic Nat. Comm. v. Hobbs, 948 F.3d 989, 998
(C.A.9 2020) (en banc). In addition, they alleged that the
ballot-collection restriction was “enacted with discriminatory
intent” and thus violated both § 2 of the VRA and the Fifteenth
Amendment. /bid.

After a 10-day bench trial, 329 F.Supp.3d at 832, 833-838,
the District Court made extensive findings of fact and rejected
all the plaintiffs' claims, id., at 838—883. The court first found
that the out-of-precinct policy “has no meaningfully disparate
impact on the opportunities of minority voters to elect”
representatives of their choice. /d., at 872. The percentage of
ballots invalidated under this policy was very small (0.15%
of all ballots cast in *2335 2016) and decreasing, and
while the percentages were slightly higher for members of
minority groups, the court found that this disparity “does not
result in minorities having unequal access to the political
process.” Ibid. The court also found that the plaintiffs had
not proved that the policy “causes minorities to show up
to vote at the wrong precinct at rates higher than their
non-minority counterparts,” id., at 873, and the court noted
that the plaintiffs had not even challenged “the manner in
which Arizona counties allocate and assign polling places
or Arizona's requirement that voters re-register to vote when
they move,” ibid.

The District Court similarly found that the ballotcollection
restriction is unlikely to “cause a meaningful inequality in
the electoral opportunities of minorities.” /d., at 871. Rather,
the court noted, the restriction applies equally to all voters
and “does not impose burdens beyond those traditionally
associated with voting.” /bid. The court observed that the
plaintiffs had presented no records showing how many
voters had previously relied on now-prohibited third-party
ballot collectors and that the plaintiffs also had “provided
no quantitative or statistical evidence” of the percentage
of minority and non-minority voters in this group. /d., at
866. “[TThe vast majority” of early voters, the court found,
“do not return their ballots with the assistance of a [now-
prohibited] third-party collector,” id., at 845, and the evidence
largely showed that those who had used such collectors
in the past “ha[d] done so out of convenience or personal
preference, or because of circumstances that Arizona law

adequately accommodates in other ways,” id., at 847.7 In
addition, the court noted, none of the individual voters called
by the plaintiffs had even claimed that the ballot-collection

restriction “would make it significantly more difficult to
vote.” Id., at 871.

Finally, the court found that the ballot-collection law had not
been enacted with discriminatory intent. “[T]he majority of
H.B. 2023's proponents,” the court found, “were sincere in
their belief that ballot collection increased the risk of early
voting fraud, and that H.B. 2023 was a necessary prophylactic
measure to bring early mail ballot security in line with in-
person voting.” /d., at 879. The court added that “some
individual legislators and proponents were motivated in part
by partisan interests.” /d., at 882. But it distinguished between
partisan and racial motives, while recognizing that “racially
polarized voting can sometimes blur the lines.” /bid.

A divided panel of the Ninth Circuit affirmed, but an en banc
court reversed. The en banc court first concluded that both
the out-of-precinct policy and the ballot-collection restriction
imposed disparate burdens on minority voters because such
voters were more likely to be adversely affected by those
rules. 948 F.3d at 1014-1016, 1032—1033. Then, based on an
assessment of the vote-dilution factors used in Gingles, the
en banc majority found that these disparate burdens were “in
part caused by or linked to ‘social and historical conditions’
” that produce inequality. 948 F.3d at 1032 (quoting Gingles,
478 U.S. at47,106 S.Ct. 2752); see 948 F.3d at 1037. Among
other things, the court relied on racial discrimination dating
back to Arizona's territorial days, current socioeconomic
disparities, racially polarized voting, and racial campaign
appeals. See id., at 1016—1032, 1033—1037.

The en banc majority also held that the District Court had
committed clear error in finding that the ballot-collection law
was *2336 not enacted with discriminatory intent. The en
banc court did not claim that a majority of legislators had
voted for the law for a discriminatory purpose, but the court
held that these lawmakers “were used as ‘cat's paws’ ” by
others. /d., at 1041.

One judge in the majority declined to join the court's holding
on discriminatory intent, and four others dissented across the
board. A petition for a writ of certiorari was filed by the
Arizona attorney general on his own behalf and on behalf
of the State, which had intervened below; another petition
was filed by the Arizona Republican Party and other private
parties who also had intervened. We granted the petitions and
agreed to review both the Ninth Circuit's understanding and
application of VRA § 2 and its holding on discriminatory
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intent. 591 U.S. ——, 141 S.Ct. 222, 207 L.Ed.2d 1165
(2020).

II

We begin with two preliminary matters. Secretary of State
Hobbs contends that no petitioner has Article I1I standing to
appeal the decision below as to the out-of-precinct policy,
but we reject that argument. All that is needed to entertain
an appeal of that issue is one party with standing, see
Little Sisters of the Poor Saints Peter and Paul Home v.
Pennsylvania, 591 U.S. —— ——, n. 6, 140 S.Ct. 2367,
2379, n. 6,207 L.Ed.2d 819 (2020), and we are satisfied that
Attorney General Brnovich fits the bill. The State of Arizona
intervened below, see App. 834; there is “[n]o doubt” as an
Article IIT matter that “the State itself c[an] press this appeal,”
Virginia House of Delegates v. Bethune-Hill, 587 U.S. ——,
——, 139 S.Ct. 1945, 1951, 204 L.Ed.2d 305 (2019); and the
attorney general is authorized to represent the State in any
action in federal court, Ariz. Rev. Stat. Ann. § 41-193(A)
(3) (2021); see Arizonans for Official English v. Arizona, 520
U.S.43,51,n.4, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997).

Second, we think it prudent to make clear at the beginning
that we decline in these cases to announce a test to govern
all VRA § 2 claims involving rules, like those at issue here,
that specify the time, place, or manner for casting ballots.
Each of the parties advocated a different test, as did many
amici and the courts below. In a brief filed in December in
support of petitioners, the Department of Justice proposed one
such test but later disavowed the analysis in that brief.® The
Department informed us, however, that it did not disagree
with its prior conclusion that the two provisions of Arizona
law at issue in these cases do not violate § 2 of the Voting

Rights Act.” All told, no fewer than 10 tests have been
proposed. But as this is our first foray into the area, we think it
sufficient for present purposes to identify certain guideposts
that lead us to our decision in these cases.

I

A

We start with the text of VRA § 2. It now provides:

“(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision in a manner which
results in a denial or abridgement of the right of any citizen
of the United States to vote on account of race or color, or in
contravention of the guarantees set forth in *2337 section
10303(f)(2) of this title, as provided in subsection (b).

“(b) A violation of subsection (a) is established if, based on
the totality of circumstances, it is shown that the political
processes leading to nomination or election in the State or
political subdivision are not equally open to participation
by members of a class of citizens protected by subsection
(a) in that its members have less opportunity than other
members of the electorate to participate in the political
process and to elect representatives of their choice. The
extent to which members of a protected class have been
elected to office in the State or political subdivision is one
circumstance which may be considered: Provided, That
nothing in this section establishes a right to have members
of a protected class elected in numbers equal to their
proportion in the population.” 52 U.S.C. § 10301.

In Gingles, our seminal § 2 vote-dilution case, the Court
quoted the text of amended § 2 and then jumped right
to the Senate Judiciary Committee Report, which focused
on the issue of vote dilution. 478 U.S. at 36-37, 43, and
n. 7, 106 S.Ct. 2752. Our many subsequent vote-dilution
cases have largely followed the path that Gingles charted.
But because this is our first § 2 time, place, or manner
case, a fresh look at the statutory text is appropriate. Today,
our statutory interpretation cases almost always start with a
careful consideration of the text, and there is no reason to do
otherwise here.

B

Section 2(a), as noted, omits the phrase “to deny or abridge the
right ... to vote on account of race or color,” which the Bolden
plurality had interpreted to require proof of discriminatory
intent. In place of that language, § 2(a) substitutes the phrase
“in a manner which results in a denial or abridgement of
the right ... to vote on account of race or color.” (Emphasis
added.) We need not decide what this text would mean if
it stood alone because § 2(b), which was added to win
Senate approval, explains what must be shown to establish
a § 2 violation. Section 2(b) states that § 2 is violated
only where “the political processes leading to nomination or
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election” are not “equally open to participation” by members
of the relevant protected group “in that its members have
less opportunity than other members of the electorate to
participate in the political process and to elect representatives
of their choice.” (Emphasis added.)

The key requirement is that the political processes leading to
nomination and election (here, the process of voting) must
be “equally open” to minority and non-minority groups alike,
and the most relevant definition of the term “open,” as used
in § 2(b), is “without restrictions as to who may participate,”
Random House Dictionary of the English Language 1008 (J.
Stein ed. 1966), or “requiring no special status, identification,
or permit for entry or participation,” Webster's Third New
International Dictionary 1579 (1976).

What § 2(b) means by voting that is not “equally open”
is further explained by this language: “in that its members
have less opportunity than other members of the electorate to
participate in the political process and to elect representatives
of their choice.” The phrase “in that” is “used to specify the

respect in which a statement is true.”!’ Thus, equal openness
and equal *2338 opportunity are not separate requirements.
Instead, equal opportunity helps to explain the meaning of
equal openness. And the term “opportunity” means, among
other things, “a combination of circumstances, time, and place
suitable or favorable for a particular activity or action.” /d.,
at 1583; see also Random House Dictionary of the English
Language, at 1010 (“an appropriate or favorable time or

99 <

occasion,” “a situation or condition favorable for attainment

of a goal”).

Putting these terms together, it appears that the core of § 2(b)
is the requirement that voting be “equally open.” The statute's
reference to equal “opportunity” may stretch that concept to
some degree to include consideration of a person's ability
to use the means that are equally open. But equal openness
remains the touchstone.

C

One other important feature of § 2(b) stands out.
The provision requires consideration of “the totality of
circumstances.” Thus, any circumstance that has a logical
bearing on whether voting is “equally open” and affords
equal “opportunity” may be considered. We will not
attempt to compile an exhaustive list, but several important
circumstances should be mentioned.

1

1. First, the size of the burden imposed by a challenged voting

”»

rule is highly relevant. The concepts of “open[ness]” and
“opportunity” connote the absence of obstacles and burdens
that block or seriously hinder voting, and therefore the size of
the burden imposed by a voting rule is important. After all,
every voting rule imposes a burden of some sort. Voting takes
time and, for almost everyone, some travel, even if only to
a nearby mailbox. Casting a vote, whether by following the
directions for using a voting machine or completing a paper
ballot, requires compliance with certain rules. But because
voting necessarily requires some effort and compliance with
some rules, the concept of a voting system that is “equally
open” and that furnishes an equal “opportunity” to cast a
ballot must tolerate the “usual burdens of voting.” Crawford
v. Marion County Election Bd., 553 U.S. 181, 198, 128
S.Ct. 1610, 170 L.Ed.2d 574 (2008) (opinion of STEVENS,

J.). Mere inconvenience cannot be enough to demonstrate a

violation of § 2!

2. For similar reasons, the degree to which a voting rule
departs from what was standard practice when § 2 was
amended in 1982 is a relevant consideration. Because every
voting rule imposes a burden of some sort, it is useful to
have benchmarks with which the burdens imposed by a
challenged rule can be compared. The burdens associated
with the rules in widespread use when § 2 was adopted are
therefore useful in gauging whether the burdens imposed by a
challenged *2339 rule are sufficient to prevent voting from
being equally “open” or furnishing an equal “opportunity” to
vote in the sense meant by § 2. Therefore, it is relevant that
in 1982 States typically required nearly all voters to cast their
ballots in person on election day and allowed only narrow and
tightly defined categories of voters to cast absentee ballots.
See, e.g., 17 N. Y. Elec. Law Ann. § 8-100 et seq. (West
1978), § 8-300 ef seq. (in-person voting), § 8400 et seq.
(limited-excuse absentee voting); Pa. Stat. Ann., Tit. 25, §
3045 et seq. (Purdon 1963) (in-person voting), § 3149.1 et
seq. (limited-excuse absentee voting); see § 3146.1 (Purdon
Cum. Supp. 1993) (same); Ohio Rev. Code Ann. § 3501.02
et seq. (Lexis 1972) (in-person voting), § 3509.01 et seq.
(limited-excuse absentee voting); see § 3509.02 (Lexis Supp.
1986) (same); Fla. Stat. Ann. § 101.011 ef seq. (1973) (in-
person voting), § 101.62 et seq. (limited-excuse absentee
voting); see § 97.063 (1982) (same); Ill. Rev. Stat., ch.46,
§ 17-1 et seq. (West 1977) (in-person voting), § 19—1 et
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seq. (limited-excuse absentee voting); D. C. Code §§ 1-
1109, 1-1110 (1973) (in-person voting and limited-excuse
absentee voting); see § 1-1313 (1981) (same). As of January
1980, only three States permitted no-excuse absentee voting.
See Gronke & Galanes-Rosenbaum, America Votes! 261,
267-269 (B. Griffith ed. 2008); see also J. Sargent et al.,
Congressional Research Service, The Growth of Early and
Nonprecinct Place Balloting, in Election Laws of the Fifty
States and the District of Columbia (rev. 1976). We doubt
that Congress intended to uproot facially neutral time, place,
and manner regulations that have a long pedigree or are in
widespread use in the United States. We have no need to
decide whether adherence to, or a return to, a 1982 framework
is necessarily lawful under § 2, but the degree to which a
challenged rule has a long pedigree or is in widespread use
in the United States is a circumstance that must be taken into
account.

3. The size of any disparities in a rule's impact on members
of different racial or ethnic groups is also an important factor
to consider. Small disparities are less likely than large ones
to indicate that a system is not equally open. To the extent
that minority and non-minority groups differ with respect to
employment, wealth, and education, even neutral regulations,
no matter how crafted, may well result in some predictable
disparities in rates of voting and noncompliance with voting
rules. But the mere fact there is some disparity in impact does
not necessarily mean that a system is not equally open or
that it does not give everyone an equal opportunity to vote.
The size of any disparity matters. And in assessing the size
of any disparity, a meaningful comparison is essential. What
are at bottom very small differences should not be artificially
magnified. E.g., Frank v. Walker, 768 F.3d 744, 752, n. 3
(C.A.72014).

4. Next, courts must consider the opportunities provided by
a State's entire system of voting when assessing the burden
imposed by a challenged provision. This follows from §
2(b)'s reference to the collective concept of a State's “political
processes” and its “political process” as a whole. Thus, where
a State provides multiple ways to vote, any burden imposed
on voters who choose one of the available options cannot be
evaluated without also taking into account the other available
means.

5. Finally, the strength of the state interests served by a
challenged voting rule is also an important factor that must
be taken into account. As noted, every voting rule imposes a
burden of some sort, and therefore, in determining “based on

the totality of circumstances” whether a *2340 rule goes too
far, it is important to consider the reason for the rule. Rules
that are supported by strong state interests are less likely to
violate § 2.

One strong and entirely legitimate state interest is the
prevention of fraud. Fraud can affect the outcome of a close
election, and fraudulent votes dilute the right of citizens to
cast ballots that carry appropriate weight. Fraud can also
undermine public confidence in the fairness of elections and
the perceived legitimacy of the announced outcome.

Ensuring that every vote is cast freely, without intimidation
or undue influence, is also a valid and important state interest.
This interest helped to spur the adoption of what soon became
standard practice in this country and in other democratic
nations the world round: the use of private voting booths. See
Burson v. Freeman, 504 U.S. 191, 202-205, 112 S.Ct. 1846,
119 L.Ed.2d 5 (1992) (plurality opinion).

2

While the factors set out above are important, others
considered by some lower courts are less helpful in a
case like the ones at hand. First, it is important to keep
in mind that the Gingles or “Senate” factors grew out of
and were designed for use in vote-dilution cases. Some of
those factors are plainly inapplicable in a case involving a
challenge to a facially neutral time, place, or manner voting
rule. Factors three and four concern districting and election
procedures like “majority vote requirements,”
»12

anti-single
shot provisions,” “ and a “candidate slating process.”13 See
Gingles, 478 U.S. at 37, 106 S.Ct. 2752 (internal quotation
marks omitted). Factors two, six, and seven (which concern
racially polarized voting, racially tinged campaign appeals,
and the election of minority-group candidates), ibid., have a
bearing on whether a districting plan affects the opportunity
of minority voters to elect their candidates of choice. But
in cases involving neutral time, place, and manner rules, the
only relevance of these and the remaining factors is to show
that minority group members suffered discrimination in the
past (factor one) and that effects of that discrimination persist
(factor five). /d., at 36-37, 106 S.Ct. 2752. We do not suggest
that these factors should be disregarded. After all, § 2(b)
requires consideration of “the totality of circumstances.” But
their relevance is much less direct.
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We also do not find the disparate-impact model employed in
Title VII and Fair Housing Act cases useful here. The text of
the relevant provisions of Title VII and the Fair Housing Act
differ from that *2341 of VRA § 2, and it is not obvious
why Congress would conform rules regulating voting to those
regulating employment and housing. For example, we think
it inappropriate to read § 2 to impose a strict “necessity
requirement” that would force States to demonstrate that their
legitimate interests can be accomplished only by means of
the voting regulations in question. Stephanopoulos, Disparate
Impact, Unified Law, 128 Yale L. J. 1566, 1617-1619 (2019)
(advocating such a requirement). Demanding such a tight fit
would have the effect of invalidating a great many neutral
voting regulations with long pedigrees that are reasonable
means of pursuing legitimate interests. It would also transfer
much of the authority to regulate election procedures from the
States to the federal courts. For those reasons, the Title VII
and Fair Housing Act models are unhelpful in § 2 cases.

D

The interpretation set out above follows directly from what §
2 commands: consideration of “the totality of circumstances”
that have a bearing on whether a State makes voting “equally
open” to all and gives everyone an equal “opportunity” to
vote. The dissent, by contrast, would rewrite the text of § 2
and make it turn almost entirely on just one circumstance—
disparate impact.

That is a radical project, and the dissent strains mightily
to obscure its objective. To that end, it spends 20 pages
discussing matters that have little bearing on the questions
before us. The dissent provides historical background that
all Americans should remember, see post, at 2351 — 2354
(opinion of KAGAN, J.), but that background does not tell
us how to decide these cases. The dissent quarrels with the
decision in Shelby County v. Holder, 570 U.S. 529, 133 S.Ct.
2612, 186 L.Ed.2d 651 (2013), see post, at 2353 — 2355,
which concerned §§ 4 and 5 of the VRA, not § 2. It discusses
all sorts of voting rules that are not at issue here. See post,
at 2354 — 2357. And it dwells on points of law that nobody
disputes: that § 2 applies to a broad range of voting rules,
practices, and procedures; that an “abridgement” of the right
to vote under § 2 does not require outright denial of the right;
that § 2 does not demand proof of discriminatory purpose;
and that a “facially neutral” law or practice may violate that
provision. See post, at 2356 — 2361.

Only after this extended effort at misdirection is the dissent's
aim finally unveiled: to undo as much as possible the
compromise that was reached between the House and Senate
when § 2 was amended in 1982. Recall that the version
originally passed by the House did not contain § 2(b)
and was thought to prohibit any voting practice that had
“discriminatory effects,” loosely defined. See supra, at 2332
— 2333. That is the freewheeling disparate-impact regime
the dissent wants to impose on the States. But the version
enacted into law includes § 2(b), and that subsection directs

]

not, as the
14

us to consider “the totality of circumstances,’

dissent would have it, the totality of just one circumstance.

*2342 There is nothing to the dissent's charge that we are
departing from the statutory text by identifying some of those
considerations.

We have listed five relevant circumstances and have
explained why they all stem from the statutory text and have
a bearing on the determination that § 2 requires. The dissent
does not mention a single additional consideration, and it does
its best to push aside all but one of the circumstances we
discuss. It entirely rejects three of them: the size of the burden
imposed by a challenged rule, see post, at 2362 — 2363, the
landscape of voting rules both in 1982 and in the present,

post, at 2363 — 2364,15 and the availability of other ways to
vote, post, at 2362 —2363. Unable to bring itself to completely
reject consideration of the state interests that a challenged
rule serves, the dissent tries to diminish the significance of
this circumstance as much as possible. See post, at 2364 —
2366. According to the dissent, an interest served by a voting
rule, no matter how compelling, cannot support the rule unless
a State can prove to the satisfaction of the courts that this
interest could not be served by any other means. Post, at 2359
— 2360, 2364 — 2366. Such a requirement has no footing in

the text of § 2 or our precedent construing it. 16

*2343 That requirement also would have the potential to
invalidate just about any voting rule a State adopts. Take
the example of a State's interest in preventing voting fraud.
Even if a State could point to a history of serious voting
fraud within its own borders, the dissent would apparently
strike down a rule designed to prevent fraud unless the
State could demonstrate an inability to combat voting fraud
in any other way, such as by hiring more investigators
and prosecutors, prioritizing voting fraud investigations, and
heightening criminal penalties. Nothing about equal openness
and equal opportunity dictates such a high bar for States to
pursue their legitimate interests.
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With all other circumstances swept away, all that remains
in the dissent's approach is the size of any disparity in a
rule's impact on members of protected groups. As we have
noted, differences in employment, wealth, and education may
make it virtually impossible for a State to devise rules that
do not have some disparate impact. But under the dissent's
interpretation of § 2, any “statistically significant” disparity—
wherever that is in the statute—may be enough to take down
even facially neutral voting rules with long pedigrees that
reasonably pursue important state interests. Post, at 2358, n.

4,2360 — 2361, 2367 — 2368."7

Section 2 of the Voting Rights Act provides vital protection
against discriminatory voting rules, and no one suggests that
discrimination in voting has been extirpated or that the threat
has been eliminated. But § 2 does not deprive the States of
their authority to establish non-discriminatory voting rules,
and that is precisely what the dissent's radical interpretation
would mean in practice. The dissent is correct that the
Voting Rights Act exemplifies our country's commitment to
democracy, but there is nothing democratic about the dissent's
attempt to bring about a wholesale transfer of the authority to
set voting rules from the States to the federal courts.

v

A

In light of the principles set out above, neither Arizona's out-
of-precinct rule nor its ballot-collection law violates *2344

§ 2 of the VRA. Arizona's out-of-precinct rule enforces the
requirement that voters who choose to vote in person on
election day must do so in their assigned precincts. Having
to identify one's own polling place and then travel there to
vote does not exceed the “usual burdens of voting.” Crawford,
553 U.S. at 198, 128 S.Ct. 1610 (opinion of STEVENS, J.)
(noting the same about making a trip to the department of
motor vehicles). On the contrary, these tasks are quintessential
examples of the usual burdens of voting.

Not only are these unremarkable burdens, but the District
Court's uncontested findings show that the State made
extensive efforts to reduce their impact on the number of
valid votes ultimately cast. The State makes accurate precinct
information available to all voters. When precincts or polling
places are altered between elections, each registered voter
is sent a notice showing the voter's new polling place. 329

F.Supp.3d at 859. Arizona law also mandates that election
officials send a sample ballot to each household that includes
a registered voter who has not opted to be placed on the
permanent early voter list, Ariz. Rev. Stat. Ann. § 16—
510(C) (2015), and this mailing also identifies the voter's
proper polling location, 329 F.Supp.3d at 859. In addition, the
Arizona secretary of state's office sends voters pamphlets that
include information (in both English and Spanish) about how
to identify their assigned precinct. /bid.

Polling place information is also made available by other
means. The secretary of state's office operates websites that
provide voter-specific polling place information and allow
voters to make inquiries to the secretary's staff. /bid. Arizona's
two most populous counties, Maricopa and Pima, provide
online polling place locators with information available in
English and Spanish. /bid. Other groups offer similar online
tools. Ibid. Voters may also identify their assigned polling
place by calling the office of their respective county recorder.
Ibid. And on election day, poll workers in at least some
counties are trained to redirect voters who arrive at the wrong
precinct. /bid.; see Tr. 1559, 1586; Tr. Exh. 370 (Pima County
Elections Inspectors Handbook).

The burdens of identifying and traveling to one's assigned
precinct are also modest when considering Arizona's
“political processes” as a whole. The Court of Appeals noted
that Arizona leads other States in the rate of votes rejected on
the ground that they were cast in the wrong precinct, and the
court attributed this to frequent changes in polling locations,
confusing placement of polling places, and high levels of
residential mobility. 948 F.3d at 1000—1004. But even if it is
marginally harder for Arizona voters to find their assigned
polling places, the State offers other easy ways to vote. Any
voter can request an early ballot without excuse. Any voter
can ask to be placed on the permanent early voter list so that
an early ballot will be mailed automatically. Voters may drop
off their early ballots at any polling place, even one to which
they are not assigned. And for nearly a month before election
day, any voter can vote in person at an early voting location
in his or her county. The availability of those options likely
explains why out-of-precinct votes on election day make up
such a small and apparently diminishing portion of overall
ballots cast—0.47% of all ballots in the 2012 general election
and just 0.15% in 2016. 329 F.Supp.3d at 872.

Next, the racial disparity in burdens allegedly caused by
the out-of-precinct policy is small in absolute terms. The
District Court accepted the plaintiffs' evidence that, of the
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Arizona counties that reported out-of-precinct ballots in the
2016 general %2345 election, a little over 1% of Hispanic
voters, 1% of African-American voters, and 1% of Native
American voters who voted on election day cast an out-of-
precinct ballot. /hid. For non-minority voters, the rate was
around 0.5%. Ibid. (citing Tr. Exh. 97, at 3, 20-21). A policy
that appears to work for 98% or more of voters to whom
it applies—minority and non-minority alike—is unlikely to
render a system unequally open.

The Court of Appeals attempted to paint a different picture,
but its use of statistics was highly misleading for reasons
that were well explained by Judge Easterbrook in a § 2 case
involving voter IDs. As he put it, a distorted picture can be
created by dividing one percentage by another. Frank, 768
F.3d at 752, n. 3. He gave this example: “If 99.9% of whites
had photo IDs, and 99.7% of blacks did,” it could be said that
“ “blacks are three times as likely as whites to lack qualifying
ID’ (0.3 = 0.1 = 3), but such a statement would mask the fact
that the populations were effectively identical.” /bid.

That is exactly what the en banc Ninth Circuit did here. The
District Court found that among the counties that reported
out-of-precinct ballots in the 2016 general election, roughly
99% of Hispanic voters, 99% of African-American voters,
and 99% of Native American voters who voted on election
day cast their ballots in the right precinct, while roughly
99.5% of non-minority voters did so. 329 F.Supp.3d at
872. Based on these statistics, the en banc Ninth Circuit
concluded that “minority voters in Arizona cast [out-of-
precinct] ballots at twice the rate of white voters.” 948 F.3d
at 1014; see id., at 1004—1005. This is precisely the sort
of statistical manipulation that Judge Easterbrook rightly
criticized, namely, 1.0 + 0.5 = 2. Properly understood, the
statistics show only a small disparity that provides little
support for concluding that Arizona's political processes are
not equally open.

The Court of Appeals' decision also failed to give
appropriate weight to the state interests that the out-of-
precinct rule serves. Not counting out-of-precinct votes
induces compliance with the requirement that Arizonans who
choose to vote in-person on election day do so at their
assigned polling places. And as the District Court recognized,
precinct-based voting furthers important state interests. It
helps to distribute voters more evenly among polling places
and thus reduces wait times. It can put polling places closer to
voter residences than would a more centralized voting-center
model. In addition, precinct-based voting helps to ensure that

each voter receives a ballot that lists only the candidates and
public questions on which he or she can vote, and this orderly
administration tends to decrease voter confusion and increase
voter confidence in elections. See 329 F.Supp.3d at 878. It is
also significant that precinct-based voting has a long pedigree
in the United States. See 948 F.3d at 1062-1063 (BYBEE,
J., dissenting) (citing J. Harris, Election Administration in
the United States 206-207 (1934)). And the policy of not
counting out-of-precinct ballots is widespread. See 948 F.3d
at 1072—1088 (collecting and categorizing state laws).

The Court of Appeals discounted the State's interests because,
in its view, there was no evidence that a less restrictive
alternative would threaten the integrity of precinct-based
voting. The court thought the State had no good reason for
not counting an out-of-precinct voter's choices with respect
to the candidates and issues also on the ballot in the voter's
proper precinct. See id., at 1030-1031. We disagree with this
reasoning.

Section 2 does not require a State to show that its chosen
policy is absolutely *2346 necessary or that a less restrictive
means would not adequately serve the State's objectives.
And the Court of Appeals' preferred alternative would have
obvious disadvantages. Partially counting out-of-precinct
ballots would complicate the process of tabulation and could
lead to disputes and delay. In addition, as one of the en banc
dissenters noted, it would tend to encourage voters who are
primarily interested in only national or state-wide elections to
vote in whichever place is most convenient even if they know
that it is not their assigned polling place. See id., at 1065—
1066 (opinion of BYBEE, J.).

In light of the modest burdens allegedly imposed by Arizona's
out-of-precinct policy, the small size of its disparate impact,
and the State's justifications, we conclude the rule does not

violate § 2 of the VRA.'®

B

HB 2023 likewise passes muster under the results test of §
2. Arizonans who receive early ballots can submit them by
going to a mailbox, a post office, an early ballot drop box,
or an authorized election official's office within the 27-day
early voting period. They can also drop off their ballots at
any polling place or voting center on election day, and in
order to do so, they can skip the line of voters waiting to
vote in person. 329 F.Supp.3d at 839 (citing ECF Doc. 361,
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457). Making any of these trips—much like traveling to an
assigned polling place—falls squarely within the heartland of
the “usual burdens of voting.” Crawford, 553 U.S. at 198, 128
S.Ct. 1610 (opinion of STEVENS, J.). And voters can also ask
a statutorily authorized proxy—a family member, a household
member, or a caregiver—to mail a ballot or drop it off at any
time within 27 days of an election.

Arizona also makes special provision for certain groups of
voters who are unable to use the early voting system. Every
county must establish a special election board to serve voters
who are “confined as the result of a continuing illness or
physical disability,” are unable to go to the polls on election
day, and do not wish to cast an early vote by mail. Ariz. Rev.
Stat. Ann. § 16-549(C) (Cum. Supp. 2020). At the request of
a voter in this group, the board will deliver a ballot in person
and return it on the voter's behalf. §§ 16-549(C), (E). Arizona
law also requires employers to give employees time off to vote
when they are otherwise scheduled to work certain shifts on
election day. § 16402 (2015).

The plaintiffs were unable to provide statistical evidence
showing that HB 2023 had a disparate impact on minority
voters. Instead, they called witnesses who testified that third-
party ballot collection tends to be used most heavily in
disadvantaged communities and that minorities in Arizona
—especially Native Americans—are disproportionately
disadvantaged. 329 F.Supp.3d at 868, 870. But from that
evidence *2347 the District Court could conclude only
that prior to HB 2023's enactment, “minorities generically
were more likely than non-minorities to return their early
ballots with the assistance of third parties.” /d., at §70. How
much more, the court could not say from the record. /bid.
Neither can we. And without more concrete evidence, we

cannot conclude that HB 2023 results in less opportunity to

participate in the political process. 19

Even if the plaintiffs had shown a disparate burden caused
by HB 2023, the State's justifications would suffice to avoid
§ 2 liability. “A State indisputably has a compelling interest
in preserving the integrity of its election process.” Purcell v.
Gonzalez, 549 U.S. 1, 4, 127 S.Ct. 5, 166 L.Ed.2d 1 (2006)
(per curiam) (internal quotation marks omitted). Limiting the
classes of persons who may handle early ballots to those
less likely to have ulterior motives deters potential fraud
and improves voter confidence. That was the view of the
bipartisan Commission on Federal Election Reform chaired
by former President Jimmy Carter and former Secretary
of State James Baker. The Carter-Baker Commission noted

that “[a]bsentee balloting is vulnerable to abuse in several
ways: ... Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to pressure,
overt and subtle, or to intimidation.” Report of the Comm'n on
Fed. Election Reform, Building Confidence in U.S. Elections
46 (Sept. 2005).

The Commission warned that “[v]ote buying schemes are far
more difficult to detect when citizens vote by mail,” and it
recommended that “States therefore should reduce the risks
of fraud and abuse in absentee voting by prohibiting ‘third-
party’ organizations, candidates, and political party activists
from handling absentee ballots.” Ibid. The Commission
ultimately recommended that States limit the classes of
persons who may handle absentee ballots to “the voter,
an acknowledged family member, the U.S. Postal Service
or other legitimate shipper, or election officials.” /d., at
47. HB 2023 is even more permissive in that it also
authorizes ballot-handling by a voter's household member and
*2348 caregiver. See Ariz. Rev. Stat. Ann. § 16-1005(I)(2).
Restrictions on ballot collection are also common in other
States. See 948 F.3d at 1068-1069, 1088-1143 (BYBEE, J.,
dissenting) (collecting state provisions).

The Court of Appeals thought that the State's justifications
for HB 2023 were tenuous in large part because there was
no evidence that fraud in connection with early ballots had
occurred in Arizona. See id., at 1045—1046. But prevention of
fraud is not the only legitimate interest served by restrictions
on ballot collection. As the Carter-Baker Commission
recognized, third-party ballot collection can lead to pressure
and intimidation. And it should go without saying that a State
may take action to prevent election fraud without waiting for
it to occur and be detected within its own borders. Section
2's command that the political processes remain equally
open surely does not demand that “a State's political system
sustain some level of damage before the legislature [can] take
corrective action.” Munro v. Socialist Workers Party, 479 U.S.
189, 195, 107 S.Ct. 533, 93 L.Ed.2d 499 (1986). Fraud is
a real risk that accompanies mail-in voting even if Arizona
had the good fortune to avoid it. Election fraud has had
serious consequences in other States. For example, the North
Carolina Board of Elections invalidated the results of a 2018
race for a seat in the House of Representatives for evidence

of fraudulent mail-in ballots.”’ The Arizona Legislature was

not obligated to wait for something similar to happen closer

to home.?!
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As with the out-of-precinct policy, the modest evidence of
racially disparate burdens caused by HB 2023, in light of the
State's justifications, leads us to the conclusion that the law
does not violate § 2 of the VRA.

v

We also granted certiorari to review whether the Court of
Appeals erred in concluding that HB 2023 was enacted with
a discriminatory purpose. The District Court found that it
was not, 329 F.Supp.3d at 882, and appellate review of that
conclusion is for clear error, *2349 Pullman-Standard v.
Swint, 456 U.S. 273, 287-288, 102 S.Ct. 1781, 72 L.Ed.2d
66 (1982). If the district court's view of the evidence is
plausible in light of the entire record, an appellate court may
not reverse even if it is convinced that it would have weighed
the evidence differently in the first instance. Anderson v.
Bessemer City, 470 U.S. 564, 573-574, 105 S.Ct. 1504, 84
L.Ed.2d 518 (1985). “Where there are two permissible views
of the evidence, the factfinder's choice between them cannot
be clearly erroneous.” Id., at 574, 105 S.Ct. 1504.

The District Court's finding on the question of discriminatory
intent had ample support in the record. Applying the familiar
approach outlined in Arlington Heights v. Metropolitan
Housing Development Corp., 429 U.S. 252, 266-268, 97
S.Ct. 555, 50 L.Ed.2d 450 (1977), the District Court
considered the historical background and the sequence of
events leading to HB 2023's enactment; it looked for any
departures from the normal legislative process; it considered
relevant legislative history; and it weighed the law's impact
on different racial groups. See 329 F.Supp.3d at 879.

The court noted, among other things, that HB 2023's
enactment followed increased use of ballot collection as a
Democratic get-out-the-vote strategy and came “on the heels
of several prior efforts to restrict ballot collection, some of
which were spearheaded by former Arizona State Senator
Don Shooter.” Id., at 879. Shooter's own election in 2010
had been close and racially polarized. Aiming in part to
frustrate the Democratic Party's get-out-the-vote strategy,
Shooter made what the court termed “unfounded and often
far-fetched allegations of ballot collection fraud.” /d., at
880. But what came after the airing of Shooter's claims and
a “racially-tinged” video created by a private party was a
serious legislative debate on the wisdom of early mail-in

voting. Ibid. >

That debate, the District Court concluded, was sincere and
led to the passage of HB 2023 in 2016. Proponents of
the bill repeatedly argued that mail-in ballots are more
susceptible to fraud than in-person voting. /bid. The bill found
support from a few minority officials and organizations,
one of which expressed concern that ballot collectors were
taking advantage of elderly Latino voters. /bid. And while
some opponents of the bill accused Republican legislators
of harboring racially discriminatory motives, that view was
not uniform. See ibid. One Democratic state senator pithily
described the “ ‘problem’ ” HB 2023 aimed to “ ‘solv[e]” ” as
the fact that “ ‘one party is better at collecting ballots than the
other one.” ” Id., at 882 (quoting Tr. Exh. 25, at 35).

We are more than satisfied that the District Court's
interpretation of the evidence is permissible. The spark for
the debate over mail-in voting may well have been provided
by one Senator's enflamed partisanship, but partisan motives
are not the same as racial motives. See Cooper v. Harris,
581 U.S. , - , 137 S.Ct. 1455, 14731474,
197 L.Ed.2d 837 (2017). The District Court noted that the
voting preferences of members of a racial group may make

the former look like the latter, but it carefully distinguished
between the two. See 329 F.Supp.3d at 879, 882. And while
the District Court recognized that the “racially-tinged” video
*2350 helped spur the debate about ballot collection, it
found no evidence that the legislature as a whole was imbued
with racial motives. /d., at 879-880.

The Court of Appeals did not dispute the District Court's
assessment of the sincerity of HB 2023's proponents. It
even agreed that some members of the legislature had a
“sincere, though mistaken, non-race-based belief that there
had been fraud in third-party ballot collection, and that the
problem needed to be addressed.” 948 F.3d at 1040. The
Court of Appeals nevertheless concluded that the District

133

Court committed clear error by failing to apply a “ ‘cat's

paw’ ” theory sometimes used in employment discrimination
cases. /d., at 1040-1041. A “cat's paw” is a “dupe” who
is “used by another to accomplish his purposes.” Webster's
New International Dictionary 425 (2d ed. 1934). A plaintiff
in a “cat's paw” case typically seeks to hold the plaintiff 's
employer liable for “the animus of a supervisor who was
not charged with making the ultimate [adverse] employment
decision.” Staub v. Proctor Hospital, 562 U.S. 411, 415, 131
S.Ct. 1186, 179 L.Ed.2d 144 (2011).

The “cat's paw” theory has no application to legislative
bodies. The theory rests on the agency relationship that exists
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between an employer and a supervisor, but the legislators who
vote to adopt a bill are not the agents of the bill's sponsor
or proponents. Under our form of government, legislators
have a duty to exercise their judgment and to represent their
constituents. It is insulting to suggest that they are mere dupes
or tools.

* % %

Arizona's out-of-precinct policy and HB 2023 do not violate
§ 2 of the VRA, and HB 2023 was not enacted with a
racially discriminatory purpose. The judgment of the Court of
Appeals is reversed, and the cases are remanded for further
proceedings consistent with this opinion.

It is so ordered.

Justice GORSUCH, with whom Justice THOMAS joins,
concurring.

I join the Court's opinion in full, but flag one thing it does
not decide. Our cases have assumed—without deciding—that
the Voting Rights Act of 1965 furnishes an implied cause
of action under § 2. See Mobile v. Bolden, 446 U.S. 55, 60,
and n. 8, 100 S.Ct. 1490, 64 L.Ed.2d 47 (1980) (plurality
opinion). Lower courts have treated this as an open question.
E.g., Washington v. Finlay, 664 F.2d 913, 926 (C.A.4 1981).
Because no party argues that the plaintiffs lack a cause of
action here, and because the existence (or not) of a cause of
action does not go to a court's subject-matter jurisdiction, see
Reyes Mata v. Lynch, 576 U.S. 143, 150, 135 S.Ct. 2150, 192
L.Ed.2d 225 (2015), this Court need not and does not address
that issue today.

Justice KAGAN, with whom Justice BREYER and Justice
SOTOMAYOR join, dissenting.

If a single statute represents the best of America, it is the
Voting Rights Act. It marries two great ideals: democracy
and racial equality. And it dedicates our country to carrying
them out. Section 2, the provision at issue here, guarantees
that members of every racial group will have equal voting
opportunities. Citizens of every race will have the same
shot to participate in the political process and to elect
representatives of their choice. They will all own our
democracy together—no one more and no one less than any
other.

If a single statute reminds us of the worst of America, it
is the Voting Rights Act. Because it was—and remains—
so necessary. Because a century after the Civil War was
fought, at the time of the Act's *2351 passage, the promise
of political equality remained a distant dream for African
American citizens. Because States and localities continually
“contrived] new rules,” mostly neutral on their face but
discriminatory in operation, to keep minority voters from the
polls. South Carolina v. Katzenbach, 383 U.S. 301, 335, 86
S.Ct. 803, 15 L.Ed.2d 769 (1966). Because “Congress had
reason to suppose” that States would “try similar maneuvers
in the future”—“pour[ing] old poison into new bottles” to
suppress minority votes. /bid.; Reno v. Bossier Parish School
Bd., 528 U.S. 320, 366, 120 S.Ct. 866, 145 L.Ed.2d 845
(2000) (SOUTER, J., concurring in part and dissenting in
part). Because Congress has been proved right.

The Voting Rights Act is ambitious, in both goal and scope.
When President Lyndon Johnson sent the bill to Congress, ten
days after John Lewis led marchers across the Edmund Pettus
Bridge, he explained that it was “carefully drafted to meet its
objective—the end of discrimination in voting in America.”
H.R. Doc. No. 120, 89th Cong., 1st Sess., 1-2 (1965). He
was right about how the Act's drafting reflected its aim.
“The end of discrimination in voting” is a far-reaching goal.
And the Voting Rights Act's text is just as far-reaching. A
later amendment, adding the provision at issue here, became
necessary when this Court construed the statute too narrowly.
And in the last decade, this Court assailed the Act again,
undoing its vital Section 5. See Shelby County v. Holder,
570 U.S. 529, 133 S.Ct. 2612, 186 L.Ed.2d 651 (2013). But
Section 2 of the Act remains, as written, as expansive as ever
—demanding that every citizen of this country possess a right
at once grand and obvious: the right to an equal opportunity
to vote.

Today, the Court undermines Section 2 and the right it
provides. The majority fears that the statute Congress wrote
is too “radical”—that it will invalidate too many state voting
laws. See ante, at 2341, 2343. So the majority writes its
own set of rules, limiting Section 2 from multiple directions.
See ante, at 2338 — 2340. Wherever it can, the majority
gives a cramped reading to broad language. And then it uses
that reading to uphold two election laws from Arizona that
discriminate against minority voters. I could say—and will
in the following pages—that this is not how the Court is
supposed to interpret and apply statutes. But that ordinary
critique woefully undersells the problem. What is tragic here
is that the Court has (yet again) rewritten—in order to weaken
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—a statute that stands as a monument to America's greatness,
and protects against its basest impulses. What is tragic is that
the Court has damaged a statute designed to bring about “the
end of discrimination in voting.” I respectfully dissent.

I

The Voting Rights Act of 1965 is an extraordinary law. Rarely
has a statute required so much sacrifice to ensure its passage.
Never has a statute done more to advance the Nation's highest
ideals. And few laws are more vital in the current moment.
Yet in the last decade, this Court has treated no statute worse.
To take the measure of today's harm, a look to the Act's past
must come first. The idea is not to recount, as the majority
hurriedly does, some bygone era of voting discrimination. See
ante, at 2330 — 2331. It is instead to describe the electoral
practices that the Act targets—and to show the high stakes of
the present controversy.

A

Democratic ideals in America got off to a glorious start;
democratic practice not so much. The Declaration of
Independence made an awe-inspiring promise: to institute
*2352 a government “deriving [its] just powers from the
consent of the governed.” But for most of the Nation's first
century, that pledge ran to white men only. The earliest state
election laws excluded from the franchise African Americans,
Native Americans, women, and those without property. See
A. Keyssar, The Right To Vote: The Contested History of
Democracy in the United States 8-21, 54—60 (2000). In 1855,
on the precipice of the Civil War, only five States permitted
African Americans to vote. Id., at 55. And at the federal
level, our Court's most deplorable holding made sure that no
black people could enter the voting booth. See Dred Scott v.
Sandford, 19 How. 393, 15 L.Ed. 691 (1857).

But the “American ideal of political equality ... could not
forever tolerate the limitation of the right to vote” to whites
only. Mobile v. Bolden, 446 U.S. 55, 103-104, 100 S.Ct.
1490, 64 L.Ed.2d 47 (1980) (MARSHALL, J., dissenting).
And a civil war, dedicated to ensuring “government of the
people, by the people, for the people,” brought constitutional
change. In 1870, after a hard-fought battle over ratification,
the Fifteenth Amendment carried the Nation closer to its
founding aspirations. “The right of citizens of the United
States to vote shall not be denied or abridged by the United

States or by any State on account of race, color, or previous
condition of servitude.” Those words promised to enfranchise
millions of black citizens who only a decade earlier had
been slaves. Frederick Douglass held that the Amendment
“means that we are placed upon an equal footing with
all other men”—that with the vote, “liberty is to be the
right of all.” 4 The Frederick Douglass Papers 270-271 (J.
Blassingame & J. McKivigan eds. 1991). President Grant
had seen much blood spilled in the Civil War; now he spoke
of the fruits of that sacrifice. In a self-described “unusual”
message to Congress, he heralded the Fifteenth Amendment
as “a measure of grander importance than any other one act
of the kind from the foundation of our free Government”—as
“the most important event that has occurred since the nation
came into life.” Ulysses S. Grant, Message to the Senate and
House of Representatives (Mar. 30, 1870), in 7 Compilation
of the Messages and Papers of the Presidents 1789—1897, pp.
55-56 (J. Richardson ed. 1898).

Momentous as the Fifteenth Amendment was, celebration of
its achievements soon proved premature. The Amendment's
guarantees “quickly became dead letters in much of the
country.” Foner, The Strange Career of the Reconstruction
Amendments, 108 Yale L. J. 2003, 2007 (1999). African
Americans daring to go to the polls often “met with
coordinated intimidation and violence.” Northwest Austin
Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 218—
219, 129 S.Ct. 2504, 174 L.Ed.2d 140 (2009) (THOMAS,
J., concurring in judgment in part and dissenting in part).
And almost immediately, legislators discovered that bloodless
actions could also suffice to limit the electorate to white
citizens. Many States, especially in the South, suppressed
the black vote through a dizzying array of methods: literacy
tests, poll taxes, registration requirements, and property
qualifications. See Katzenbach, 383 U.S. at 310-312, 86
S.Ct. 803. Most of those laws, though facially neutral, gave
enough discretion to election officials to prevent significant
effects on poor or uneducated whites. The idea, as one
Virginia representative put it, was “to disfranchise every
negro that [he] could disfranchise,” and “as few white
people as possible.” Keyssar 113. Decade after decade after
decade, election rules blocked African Americans—and in
some States, Hispanics and Native Americans too—from
making use of the ballot. See %2353 Oregon v. Mitchell,
400 U.S. 112, 132, 91 S.Ct. 260, 27 L.Ed.2d 272 (1970)
(opinion of BLACK, J.) (discussing treatment of non-black
groups). By 1965, only 27% of black Georgians, 19% of black
Alabamians, and 7% —yes, 7%—of black Mississippians
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were registered to vote. See C. Bullock, R. Gaddie, & J. Wert,
The Rise and Fall of the Voting Rights Act 23 (2016).

The civil rights movement, and the events of a single Bloody
Sunday, created pressure for change. Selma was the heart of
an Alabama county whose 15,000 black citizens included, in
1961, only 156 on the voting rolls. See D. Garrow, Protest at
Selma 31 (1978). In the first days of 1965, the city became the
epicenter of demonstrations meant to force Southern election
officials to register African American voters. As weeks
went by without results, organizers announced a march from
Selma to Montgomery. On March 7, some 600 protesters,
led by future Congressman John Lewis, sought to cross the
Edmund Pettus Bridge. State troopers in riot gear responded
brutally: “Turning their nightsticks horizontally, they rushed
into the crowd, knocking people over like bowling pins.”
G. May, Bending Toward Justice 87 (2013). Then came
men on horseback, “swinging their clubs and ropes like
cowboys driving cattle to market.” /bid. The protestors were
beaten, knocked unconscious, and bloodied. Lewis's skull was
fractured. “I thought I was going to die on this bridge,” he
later recalled. Rojas, Selma Helped Define John Lewis's Life,
N. Y. Times, July 28, 2020.

A galvanized country responded. Ten days after the Selma
march, President Johnson wrote to Congress proposing
legislation to “help rid the Nation of racial discrimination
in every aspect of the electoral process and thereby insure
the right of all to vote.” H.R. Doc. No. 120, at 1. (To his
attorney general, Johnson was still more emphatic: “I want
you to write the goddamnedest toughest voting rights act that
you can devise.” H. Raines, My Soul Is Rested 337 (1983).)
And in August 1965, after the bill's supporters overcame a
Senate filibuster, Johnson signed the Voting Rights Act into
law. Echoing Grant's description of the Fifteenth Amendment,
Johnson called the statute “one of the most monumental laws
in the entire history of American freedom.” Public Papers of
the Presidents, Lyndon B. Johnson, Vol. 2, Aug. 6, 1965, p.
841 (1966) (Johnson Papers).

“After a century's failure to fulfill the promise” of the
Fifteenth Amendment, “passage of the VRA finally led to
signal improvement.” Shelby County, 570 U.S. at 562, 133
S.Ct. 2612 (GINSBURG, J., dissenting). In the five years
after the statute's passage, almost as many African Americans
registered to vote in six Southern States as in the entire
century before 1965. See Davidson, The Voting Rights Act:
A Brief History, in Controversies in Minority Voting 21 (B.
Grofman & C. Davidson eds. 1992). The crudest attempts

to block voting access, like literacy tests and poll taxes,
disappeared. Legislatures often replaced those vote denial
schemes with new measures—mostly to do with districting—
designed to dilute the impact of minority votes. But the Voting
Rights Act, operating for decades at full strength, stopped
many of those measures too. See, e.g., Chisom v. Roemer, 501
U.S. 380, 111 S.Ct. 2354, 115 L.Ed.2d 348 (1991); Allen v.
State Bd. of Elections, 393 U.S. 544, 89 S.Ct. 817,22 L.Ed.2d
1 (1969). As a famed dissent assessed the situation about a
half-century after the statute's enactment: The Voting Rights
Act had become “one of the most consequential, efficacious,
and amply justified exercises of federal legislative power in
our Nation's history.” Shelby County, 570 U.S. at 562, 133

S.Ct. 2612 *2354 (GINSBURG,J., dissenting).1

B

Yet efforts to suppress the minority vote continue. No one
would know this from reading the majority opinion. It hails
the “good news” that legislative efforts had mostly shifted by
the 1980s from vote denial to vote dilution. Ante, at 2333. And
then it moves on to other matters, as though the Voting Rights
Act no longer has a problem to address—as though once
literacy tests and poll taxes disappeared, so too did efforts
to curb minority voting. But as this Court recognized about
a decade ago, “racial discrimination and racially polarized
voting are not ancient history.” Bartlett v. Strickland, 556 U.S.
1, 25, 129 S.Ct. 1231, 173 L.Ed.2d 173 (2009). Indeed, the
problem of voting discrimination has become worse since that
time—in part because of what this Court did in Shelby County.
Weaken the Voting Rights Act, and predictable consequences
follow: yet a further generation of voter suppression laws.

Much of the Voting Rights Act's success lay in its capacity to
meet ever-new forms of discrimination. Experience showed
that “[w]henever one form of voting discrimination was
identified and prohibited, others sprang up in its place.”
Shelby County, 570 U.S. at 560, 133 S.Ct. 2612 (GINSBURG,
J., dissenting). Combating those efforts was like “battling
the Hydra”—or to use a less cultured reference, like playing
a game of whack-a-mole. /bid. So Congress, in Section
5 of the Act, gave the Department of Justice authority to
review all new rules devised by jurisdictions with a history
of voter suppression—and to block any that would have
discriminatory effects. See 52 U.S.C. §§ 10304(a)—(b). In that
way, the Act would prevent the use of new, more nuanced
methods to restrict the voting opportunities of non-white
citizens.


http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Iad567189475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Iad567189475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_562
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_562
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112208&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112208&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132924&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132924&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132924&pubNum=0000708&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_562
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_562
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018291952&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_25&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_25
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018291952&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_25&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_25
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_780_560&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_560
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=52USCAS10304&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=52USCAS10304&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76

Brnovich v. Democratic National Committee, 141 S.Ct. 2321 (2021)
210 L.Ed.2d 753, 21 Cal. Daily Op. Serv. 6570, 2021 Daily Journal D.A.R. 6673...

And for decades, Section 5 operated as intended. Between
1965 and 2006, the Department stopped almost 1200 voting
laws in covered areas from taking effect. See Shelby County,
570 U.S.at 571,133 S.Ct. 2612 (GINSBURG, J., dissenting).
Some of those laws used districting to dilute minority
voting strength—making sure that the votes of minority
citizens would carry less weight than the votes of whites
in electing candidates. Other laws, even if facially neutral,
disproportionately curbed the ability of non-white citizens
to cast a ballot at all. So, for example, a jurisdiction might
require forms of identification that those voters were less
likely to have; or it might limit voting places and times
convenient for those voters; or it might purge its voter rolls
through mechanisms especially likely to ensnare them. See
id., at 574-575, 133 S.Ct. 2612. In reviewing mountains of
such evidence in 2006, Congress saw a continuing need for
Section 5. Although “discrimination today is more subtle
than the visible methods used in 1965,” Congress found,
it still produces “the same [effects], namely a diminishing
of the minority community's ability to fully participate in
the electoral process.” H.R. Rep. No. 109-478, p. 6 (20006).
Congress thus reauthorized the preclearance scheme for 25
years.

But this Court took a different view. Finding that “[o]ur
country has changed,” the Court saw only limited instances
of voting discrimination—and so no further need for
preclearance. %2355 Shelby County, 570 U.S. at 547-
549, 557, 133 S.Ct. 2612. Displacing Congress's contrary
judgment, the Court struck down the coverage formula
essential to the statute's operation. The legal analysis offered
was perplexing: The Court based its decision on a “principle
of equal [state] sovereignty” that a prior decision of ours had
rejected—and that has not made an appearance since. /d., at
544, 133 S.Ct. 2612 (majority opinion); see id., at 587-588,
133 S.Ct. 2612 (GINSBURG, J., dissenting). Worse yet was
the Court's blithe confidence in assessing what was needed
and what was not. “[T]hings have changed dramatically,” the
Court reiterated, id., at 547, 133 S.Ct. 2612: The statute that
was once a necessity had become an imposition. But how
did the majority know there was nothing more for Section
5 to do—that the (undoubted) changes in the country went
so far as to make the provision unnecessary? It didn't, as
Justice Ginsburg explained in dissent. The majority's faith
that discrimination was almost gone derived, at least in part,
from the success of Section 5—from its record of blocking
discriminatory voting schemes. Discarding Section 5 because
those schemes had diminished was “like throwing away your

umbrella in a rainstorm because you are not getting wet.” /d.,
at 590, 133 S.Ct. 2612.

The rashness of the act soon became evident. Once Section
5's strictures came off, States and localities put in place
new restrictive voting laws, with foreseeably adverse effects
on minority voters. On the very day Shelby County issued,
Texas announced that it would implement a strict voter-
identification requirement that had failed to clear Section
5. See Elmendorf & Spencer, Administering Section 2 of
the Voting Rights Act After Shelby County, 115 Colum.
L. Rev. 2143, 2145-2146 (2015). Other States—Alabama,
Virginia, Mississippi—fell like dominoes, adopting measures
similarly vulnerable to preclearance review. See ibid. The
North Carolina Legislature, starting work the day after
Shelby County, enacted a sweeping election bill eliminating
same-day registration, forbidding out-of-precinct voting, and
reducing early voting, including souls-to-the-polls Sundays.
(That law went too far even without Section 5: A court
struck it down because the State's legislators had a racially
discriminatory purpose. North Carolina State Conference of
NAACP v. McCrory, 831 F.3d 204 (C.A.4 2016).) States
and localities redistricted—drawing new boundary lines or
replacing neighborhood-based seats with at-large seats—
in ways guaranteed to reduce minority representation. See
Elmendorf, 115 Colum. L. Rev., at 2146. And jurisdictions
closed polling places in mostly minority areas, enhancing
an already pronounced problem. See Brief for Leadership
Conference on Civil and Human Rights et al. as Amici Curiae
14-15 (listing closure schemes); Pettigrew, The Racial Gap
in Wait Times, 132 Pol. Sci. Q. 527, 527 (2017) (finding that
lines in minority precincts are twice as long as in white ones,
and that a minority voter is six times more likely to wait more

than an hour).2

*2356 And that was just the first wave of post-Shelby
County laws. In recent months, State after State has taken
up or enacted legislation erecting new barriers to voting.
See Brennan Center for Justice, Voting Laws Roundup: May
2021 (online source archived at www.supremecourt.gov)
(compiling legislation). Those laws shorten the time polls are
open, both on Election Day and before. They impose new
prerequisites to voting by mail, and shorten the windows to
apply for and return mail ballots. They make it harder to
register to vote, and easier to purge voters from the rolls. Two
laws even ban handing out food or water to voters standing
in line. Some of those restrictions may be lawful under the
Voting Rights Act. But chances are that some have the kind of
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impact the Act was designed to prevent—that they make the
political process less open to minority voters than to others.

So the Court decides this Voting Rights Act case at a perilous
moment for the Nation's commitment to equal citizenship.
It decides this case in an era of voting-rights retrenchment
—when too many States and localities are restricting access
to voting in ways that will predictably deprive members of
minority groups of equal access to the ballot box. If “any
racial discrimination in voting is too much,” as the Shelby
County Court recited, then the Act still has much to do. 570
U.S. at 557, 133 S.Ct. 2612. Or more precisely, the fraction
of the Act remaining—the Act as diminished by the Court's
hand. Congress never meant for Section 2 to bear all of the
weight of the Act's commitments. That provision looks to
courts, not to the Executive Branch, to restrain discriminatory
voting practices. And litigation is an after-the-fact remedy,
incapable of providing relief until an election—usually, more
than one election—has come and gone. See id., at 572, 133
S.Ct. 2612 (GINSBURG, J., dissenting). So Section 2 was
supposed to be a back-up, for all its sweep and power. But
after Shelby County, the vitality of Section 2—a “permanent,
nationwide ban on racial discrimination in voting”—matters
more than ever. /d., at 557, 133 S.Ct. 2612 (majority opinion).
For after Shelby County, Section 2 is what voters have left.

II

Section 2, as drafted, is well-equipped to meet the challenge.
Congress meant to eliminate all “discriminatory election
systems or practices which operate, designedly or otherwise,
to minimize or cancel out the voting strength and political
effectiveness of minority groups.” S. Rep. No. 97-417, p.
28 (1982) (S. Rep.). And that broad intent is manifest in the
provision's broad text. As always, this Court's task is to read
that language as Congress wrote it—to give the section all
the scope and potency Congress drafted it to have. So I start
by showing how Section 2's text requires courts to eradicate
voting practices that make it harder for members of some
races than of others to cast a vote, unless such a practice
is necessary to support a strong state interest. I then show
how far from that text the majority strays. Its analysis permits
exactly the kind of vote suppression that Section 2, by its
terms, rules out of bounds.

Section 2, as relevant here, has two interlocking parts.
Subsection (a) states the law's basic prohibition:

“No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision in a manner which
results in a denial or abridgement of the right of any citizen
of the United States to vote on account of race or color.”
52 U.S.C. § 10301(a).

*2357 Subsection (b) then tells courts how to apply that bar
—or otherwise said, when to find that an infringement of the
voting right has occurred:

“A violation of subsection (a) is established if, based
on the totality of circumstances, it is shown that the
political processes leading to nomination or election in
the State or political subdivision are not equally open to
participation by members of [a given race] in that [those]
members have less opportunity than other members of the
electorate to participate in the political process and to elect

representatives of their choice.” § 10301 (b).3

Those provisions have a great many words, and I address them
further below. But their essential import is plain: Courts are to
strike down voting rules that contribute to a racial disparity in
the opportunity to vote, taking all the relevant circumstances
into account.

The first thing to note about Section 2 is how far its
prohibitory language sweeps. The provision bars any “voting
qualification,” any “prerequisite to voting,” or any “standard,
practice, or procedure” that “results in a denial or abridgement
of the right” to “vote on account of race.” The overlapping
list of covered state actions makes clear that Section 2 extends
to every kind of voting or election rule. Congress carved out
nothing pertaining to “voter qualifications or the manner in
which elections are conducted.” Holder v. Hall, 512 U.S. 874,
922, 114 S.Ct. 2581, 129 L.Ed.2d 687 (1994) (THOMAS,
J., concurring in judgment). So, for example, the provision
“covers all manner of registration requirements, the practices
surrounding registration,” the “locations of polling places,
the times polls are open, the use of paper ballots as opposed
to voting machines, and other similar aspects of the voting
process that might be manipulated to deny any citizen the
right to cast a ballot and have it properly counted.” /bid. All
those rules and more come within the statute—so long as they
result in a race-based “denial or abridgement” of the voting
right. And the “denial or abridgement” phrase speaks broadly
too. “[A]bridgment necessarily means something more subtle
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and less drastic than the complete denial of the right to cast a
ballot, denial being separately forbidden.” Bossier, 528 U.S.
at 359, 120 S.Ct. 866 (SOUTER, J., concurring in part and
dissenting in part). It means to “curtail,” rather than take away,
the voting right. American Heritage Dictionary 4 (1969).

The “results in” language, connecting the covered voting rules
to the prohibited voting abridgement, tells courts that they are
to focus on the law's effects. Rather than hinge liability on
state officials' motives, Congress made it ride on their actions'
consequences. That decision was as considered as considered
comes. This Court, as the majority notes, had construed
the original Section 2 to apply to facially neutral voting
practices “only if [they were] motivated by a discriminatory
purpose.” Bolden, 446 U.S., at 62, 100 S.Ct. 1490; see ante,
at 2332. Congress enacted the current Section 2 to reverse
that outcome—to make clear that “results” alone could lead
to liability. An intent test, the Senate Report explained, “asks
the wrong question.” S. Rep., at 36. If minority citizens “are
denied a fair opportunity to participate,” then “the system
should be changed, regardless of ” what “motives were
in an official's mind.” /bid. Congress also saw an intent
test as imposing “an *2358 inordinately difficult burden
for plaintiffs.” Ibid. Even if state actors had purposefully
discriminated, they would likely be “ab[le] to offer a non-
racial rationalization,” supported by “a false trail” of “official
resolutions” and “other legislative history eschewing any
racial motive.” Id., at 37. So only a results-focused statute
could prevent States from finding ways to abridge minority
citizens' voting rights.

But when to conclude—looking to effects, not purposes—
that a denial or abridgment has occurred? Again, answering
that question is subsection (b)'s function. See supra, at 2356
—2357. It teaches that a violation is established when, “based
on the totality of circumstances,” a State's electoral system
is “not equally open” to members of a racial group. And
then the subsection tells us what that means. A system is not
equally open if members of one race have “less opportunity”
than others to cast votes, to participate in politics, or to elect
representatives. The key demand, then, is for equal political
opportunity across races.

That equal “opportunity” is absent when a law or practice
makes it harder for members of one racial group, than for
others, to cast ballots. When Congress amended Section 2,
the word “opportunity” meant what it also does today: “a
favorable or advantageous combination of circumstances” for
some action. See American Heritage Dictionary, at 922. In

using that word, Congress made clear that the Voting Rights
Act does not demand equal outcomes. If members of different
races have the same opportunity to vote, but go to the ballot
box at different rates, then so be it—that is their preference,
and Section 2 has nothing to say. But if a law produces
different voting opportunities across races—if it establishes
rules and conditions of political participation that are less
favorable (or advantageous) for one racial group than for
others—then Section 2 kicks in. It applies, in short, whenever
the law makes it harder for citizens of one race than of others

to cast a vote.”

And that is so even if (as is usually true) the law does
not single out any race, but instead is facially neutral.
Suppose, as Justice Scalia once did, that a county has a law
limiting “voter registration [to] only three hours one day a
week.” Chisom, 501 U.S. at 408, 111 S.Ct. 2354 (dissenting
opinion). And suppose that policy makes it “more difficult for
blacks to register than whites”—say, because the jobs African
Americans disproportionately hold make it harder to take
time off in that window. /bid. Those citizens, Justice Scalia
concluded, would then “have less opportunity ‘to participate
in the political process’ than whites, and § 2 would therefore
be violated.” /bid. (emphasis deleted). In enacting Section
2, Congress documented many similar (if less extreme)
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facially neutral rules—“registration requirements,” “voting
and registration hours,” voter “purging” policies, and so forth
—that create disparities in voting opportunities. S. Rep., at
*2359 10, n. 22; H.R. Rep. No. 97-227, pp. 11-17 (1981)
(H.R. Rep.). Those laws, Congress thought, would violate
Section 2, though they were not facially discriminatory,
because they gave voters of different races unequal access to

the political process.

Congress also made plain, in calling for a totality-of-
circumstances inquiry, that equal voting opportunity is a
function of both law and background conditions—in other
words, that a voting rule's validity depends on how the rule
operates in conjunction with facts on the ground. “[T]otality
review,” this Court has explained, stems from Congress's
recognition of “the demonstrated ingenuity of state and local
governments in hobbling minority voting power.” Johnson
v. De Grandy, 512 U.S. 997, 1018, 114 S.Ct. 2647, 129
L.Ed.2d 775 (1994). Sometimes, of course, state actions
overtly target a single race: For example, Congress was
acutely aware, in amending Section 2, of the elimination
of polling places in African American neighborhoods. See
S. Rep., at 10, 11, and n. 22; H.R. Rep., at 17, 35. But
sometimes government officials enact facially neutral laws
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that leverage—and become discriminatory by dint of—
pre-existing social and economic conditions. The classic
historical cases are literacy tests and poll taxes. A more
modern example is the one Justice Scalia gave, of limited
registration hours. Congress knew how those laws worked: It
saw that “inferior education, poor employment opportunities,
and low incomes”—all conditions often correlated with race
—could turn even an ordinary-seeming election rule into an
effective barrier to minority voting in certain circumstances.
Thornburg v. Gingles, 478 U.S. 30, 69, 106 S.Ct. 2752,
92 L.Ed.2d 25 (1986) (plurality opinion). So Congress
demanded, as this Court has recognized, “an intensely
local appraisal” of a rule's impact—"a searching practical
evaluation of the ‘past and present reality.” ” Id., at 79, 106
S.Ct. 2752; De Grandy, 512 U.S. at 1018, 114 S.Ct. 2647
(quoting S. Rep., at 30). “The essence of a § 2 claim,” we
have said, is that an election law “interacts with social and
historical conditions” in a particular place to cause race-based
inequality in voting opportunity. Gingles, 478 U.S. at 47, 106
S.Ct. 2752 (majority opinion). That interaction is what the
totality inquiry is mostly designed to discover.

At the same time, the totality inquiry enables courts to take
into account strong state interests supporting an election rule.
An all-things-considered inquiry, we have explained, is by
its nature flexible. See De Grandy, 512 U.S. at 1018, 114
S.Ct. 2647. On the one hand, it allows no “safe harbor[s]” for
election rules resulting in discrimination. /bid. On the other
hand, it precludes automatic condemnation of those rules.
Among the “balance of considerations” a court is to weigh
is a State's need for the challenged policy. Houston Lawyers'
Assn. v. Attorney General of Tex., 501 U.S. 419,427,111 S.Ct.
2376, 115 L.Ed.2d 379 (1991). But in making that assessment
of state interests, a court must keep in mind—just as Congress
did—the ease of “offer[ing] a non-racial rationalization” for
even blatantly discriminatory laws. S. Rep., at 37; see supra,
at 2357 — 2358. State interests do not get accepted on faith.
And even a genuine and strong interest will not suffice if
a plaintiff can prove that it can be accomplished in a less
discriminatory way. As we have put the point before: When
a less racially biased law would not “significantly impair| ]
the State's interest,” the discriminatory election rule must fall.

Houston Lawyers' Assn., 501 U.S. at 428, 111 S.Ct. 2376.5

*2360 So the text of Section 2, as applied in our precedents,
tells us the following, every part of which speaks to the
ambition of Congress's action. Section 2 applies to any voting
rule, of any kind. The provision prohibits not just the denial
but also the abridgment of a citizen's voting rights on account

of race. The inquiry is focused on effects: It asks not about
why state officials enacted a rule, but about whether that
rule results in racial discrimination. The discrimination that
is of concern is inequality of voting opportunity. That kind
of discrimination can arise from facially neutral (not just
targeted) rules. There is a Section 2 problem when an election
rule, operating against the backdrop of historical, social, and
economic conditions, makes it harder for minority citizens
than for others to cast ballots. And strong state interests may
save an otherwise discriminatory rule, but only if that rule is
needed to achieve them—that is, only if a less discriminatory
rule will not attain the State's goal.

That is a lot of law to apply in a Section 2 case. Real law—the
kind created by Congress. (A strange thing, to hear about it all

onlyina dissent.)6 None of this law threatens to “take down,”
as the majority *2361 charges, the mass of state and local
election rules. Ante, at 2343. Here is the flipside of what I
have said above, now from the plaintiff's perspective: Section
2 demands proof of a statistically significant racial disparity
in electoral opportunities (not outcomes) resulting from a law
not needed to achieve a government's legitimate goals. That
showing is hardly insubstantial; and as a result, Section 2
vote denial suits do not often succeed (even with lower courts
applying the law as written, not the majority's new, concocted
version). See Brief for State and Local Election Officials
as Amici Curiae 15 (finding only nine winning cases since
Shelby County, each involving “an intensely local appraisal”
of a “controversial polic[y] in specific places”). But Section
2 was indeed meant to do something important—crucial to
the operation of our democracy. The provision tells courts
—however “radical” the majority might find the idea, ante,
at 2343—to eliminate facially neutral (as well as targeted)
electoral rules that unnecessarily create inequalities of access
to the political process. That is the very project of the statute,
as conceived and as written—and now as damaged by this
Court.

B

The majority's opinion mostly inhabits a law-free zone. It
congratulates itself in advance for giving Section 2's text
“careful consideration.” Ante, at 2338. And then it leaves that
language almost wholly behind. See ante, at 2338 — 2341.
(Every once in a while, when its lawmaking threatens to leap
off the page, it thinks to sprinkle in a few random statutory
words.) So too the majority barely mentions this Court's
precedents construing Section 2's text. On both those counts,
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you can see why. As just described, Section 2's language is
broad. See supra, at 2356 — 2361. To read it fairly, then,
is to read it broadly. And to read it broadly is to do much
that the majority is determined to avoid. So the majority
ignores the sweep of Section 2's prohibitory language. It fails
to note Section 2's application to every conceivable kind of
voting rule. It neglects to address the provision's concern with
how those rules may ‘“abridge[ ],” not just deny, minority
citizens' voting rights. It declines to consider Congress's use
of an effects test, rather than a purpose test, to assess the
rules' legality. Nor does the majority acknowledge the force
of Section 2's implementing provision. The majority says as
little as possible about what it means for voting to be “equally
open,” or for voters to have an equal “opportunity” to cast a
ballot. See ante, at 2337 — 2338. It only grudgingly accepts
—and then apparently forgets—that the provision applies
to facially neutral laws with discriminatory consequences.
Compare ante, at 2341 —2342, with ante, at 2343. And it hints
that as long as a voting system is sufficiently “open,” it need
not be equally so. See ante, at 2338, 2339. In sum, the majority
skates over the strong words Congress drafted to accomplish
its equally strong purpose: ensuring that minority citizens can

access the electoral system as easily as whites.’

*2362 The majority instead founds its decision on a list
of mostly made-up factors, at odds with Section 2 itself. To
excuse this unusual free-form exercise, the majority notes
that Section 2 authorizes courts to conduct a “totality of
circumstances” analysis. Ante, at 2336. But as described
above, Congress mainly added that language so that Section
2 could protect against “the demonstrated ingenuity of state
and local governments in hobbling minority voting power.”
De Grandy, 512 U.S. at 1018, 114 S.Ct. 2647; see supra, at
2358 — 2359. The totality inquiry requires courts to explore
how ordinary-seeming laws can interact with local conditions
—economic, social, historical—to produce race-based voting
inequalities. That inquiry hardly gives a court the license to
devise whatever limitations on Section 2's reach it would have
liked Congress to enact. But that is the license the majority
takes. The “important circumstances” it invents all cut in
one direction—toward limiting liability for race-based voting
inequalities. Ante, at 2338. (Indeed, the majority gratuitously
dismisses several factors that point the opposite way. See
ante, at 2339 — 2341.) Think of the majority's list as a
set of extra-textual restrictions on Section 2—methods of
counteracting the law Congress actually drafted to achieve the
purposes Congress thought “important.” The list—not a test,
the majority hastens to assure us, with delusions of modesty—
stacks the deck against minority citizens' voting rights. Never

mind that Congress drafted a statute to protect those rights—
to prohibit any number of schemes the majority's non-test test
makes it possible to save.

Start with the idea: a
inconvenience[ ]” exception to Section 2. Ante, at 2338.

majority's  first “[m]ere
Voting, the majority says, imposes a set of “usual burdens”:
Some time, some travel, some rule compliance. /bid. And
all of that is beneath the notice of Section 2—even if those
burdens fall highly unequally on members of different races.
See ibid. But that categorical exclusion, for seemingly small
(or “[un]usual” or “[un]serious”) burdens, is nowhere in
the provision's text. To the contrary (and as this Court has
recognized before), Section 2 allows no “safe harbor[s]”
for election rules resulting in disparate voting opportunities.
De Grandy, 512 U.S. at 1018, 114 S.Ct. 2647; see supra,
at 2359. The section applies to any discriminatory “voting
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qualification,” “prerequisite to voting,” or “standard, practice,
or procedure”—even the kind creating only (what the
majority thinks of as) an ordinary burden. And the section
cares about any race-based “abridgments” of voting, not just
measures that come near to preventing that activity. Congress,
recall, was intent on eradicating the “subtle, as well as the
obvious,” ways of suppressing minority voting. Allen, 393
U.S. at 565, 89 S.Ct. 817; see supra, at 2357 — 2359. One
of those more subtle ways is to impose “inconveniences,”
especially a collection of them, differentially affecting
members of one race. The certain result—because every
inconvenience makes voting both somewhat more difficult
and somewhat less likely—will be to deter minority votes. In
countenancing such an election system, the majority departs
from Congress's vision, set down in text, of ensuring equal
voting opportunity. It chooses equality-lite.

*2363 And what is a “mere inconvenience” or “usual
burden” anyway? The drafters of the Voting Rights Act
understood that “social and historical conditions,” including
disparities in education, wealth, and employment, often affect
opportunities to vote. Gingles, 478 U.S. at 47,106 S.Ct. 2752;
see supra, at 2358 —2359. What does not prevent one citizen
from casting a vote might prevent another. How is a judge
supposed to draw an “inconvenience” line in some reasonable
place, taking those differences into account? Consider a law
banning the handing out of water to voters. No more than—
or not even—an inconvenience when lines are short; but what
of when they are, as in some neighborhoods, hours-long? The
point here is that judges lack an objective way to decide which
voting obstacles are “mere” and which are not, for all voters
at all times. And so Section 2 does not ask the question.
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The majority's “multiple ways to vote” factor is similarly
flawed. Ante, at 2359. True enough, a State with three ways to
vote (say, on Election Day; early in person; or by mail) may
be more “open” than a State with only one (on Election Day).
And some other statute might care about that. But Section
2 does not. What it cares about is that a State's “political
processes” are “equally open” to voters of all races. And a
State's electoral process is not equally open if, for example,
the State “only” makes Election Day voting by members of
one race peculiarly difficult. The House Report on Section 2
addresses that issue. It explains that an election system would
violate Section 2 if minority citizens had a lesser opportunity
than white citizens to use absentee ballots. See H.R. Rep.,
at 31, n. 106. Even if the minority citizens could just as
easily vote in person, the scheme would “result in unequal
access to the political process.” Id., at 31. That is not some
piece of contestable legislative history. It is the only reading
of Section 2 possible, given the statute's focus on equality.
Maybe the majority does not mean to contest that proposition;
its discussion of this supposed factor is short and cryptic. But
if the majority does intend to excuse so much discrimination,
it is wrong. Making one method of voting less available to
minority citizens than to whites necessarily means giving the
former “less opportunity than other members of the electorate
to participate in the political process.” § 10301(b).

The majority's history-and-commonality factor also pushes
the inquiry away from what the statute demands. The oddest
part of the majority's analysis is the idea that “what was
standard practice when § 2 was amended in 1982 is a relevant
consideration.” Ante, at 2338. The 1982 state of the world
is no part of the Section 2 test. An election rule prevalent at
that time may make voting harder for minority than for white
citizens; Section 2 then covers such a rule, as it covers any
other. And contrary to the majority's unsupported speculation,
Congress “intended” exactly that. Ante, at 2338 — 2339; see
H.R. Rep., at 14 (explaining that the Act aimed to eradicate the
“numerous practices and procedures which act as continued

barriers to registration and Voting”).8 Section 2 was meant to
disrupt the status quo, not to preserve it—to eradicate then-
current discriminatory *2364 practices, not to set them in
amber. See Bossier, 528 U.S. at 334, 120 S.Ct. 866 (under
Section 2, “[i]f the status quo” abridges the right to vote
“relative to what the right to vote ought fo be, the status quo

itself must be changed”).9 And as to election rules common
now, the majority oversimplifies. Even if those rules are
unlikely to violate Section 2 everywhere, they may easily do
so somewhere. That is because the demographics and political

geography of States vary widely and Section 2's application
depends on place-specific facts. As we have recognized, the
statute calls for “an intensely local appraisal,” not a count-up-
the-States exercise. Gingles, 478 U.S. at 79, 106 S.Ct. 2752;
see supra, at 2359. This case, as I'll later discuss, offers a
perfect illustration of how the difference between those two
approaches can matter. See infia, at 2366 — 2372.

That leaves only the majority's discussion of state interests,
which is again skewed so as to limit Section 2 liability.
No doubt that under our precedent, a state interest in an
election rule “is a legitimate factor to be considered.” Houston
Lawyers' Assn., 501 U.S. at 426, 111 S.Ct. 2376. But the
majority wrongly dismisses the need for the closest possible
fit between means and end—that is, between the terms of the
rule and the State's asserted interest. Ante, at 2341. In the
past, this Court has stated that a discriminatory election rule
must fall, no matter how weighty the interest claimed, if a less
biased law would not “significantly impair| that] interest.”
Houston Lawyers' Assn., 501 U.S. at 428, 111 S.Ct. 2376;
see supra, at 2359 — 2360, and n. 5. And as the majority
concedes, we apply that kind of means-end standard in every
other context—employment, housing, banking—where the
law addresses racially discriminatory effects: There, the rule

must be “strict[ly] necess[ary]” to the interest. Ante, at ;
see, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405,
425,95 S.Ct. 2362, 45 L.Ed.2d 280 (1975) (holding that an
employment policy cannot stand if another policy, “without
a similarly undesirable racial effect, would also serve the
employer's legitimate interest”). The majority argues that
“[t]he text of [those] provisions™ differs from Section 2's.
Ante, at 2340 — 2341. But if anything, Section 2 gives less
weight to competing interests: Unlike in most discrimination
laws, they enter the inquiry only through the provision's
reference to the “totality of circumstances”—through, then,
a statutory backdoor. So the majority falls back on the idea
that “[d]emanding such a tight fit would have the effect of
invalidating a great many neutral voting regulations.” Ante,
at 2341; see ante, at 2343. But a state interest becomes
relevant only when a voting rule, even if neutral on its face,
is found nof neutral in operation—only, that is, when the rule
provides unequal access to the political process. Apparently,
the majority does not want to “invalidate [too] many” of those
actually discriminatory rules. But Congress had a different
goal in enacting Section 2.

*2365 The majority's
only whether a discriminatory law “reasonably pursue[s]

approach, which would ask

important state interests,” gives election officials too easy
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an escape from Section 2. Ante, at 2343 (emphasis added).
Of course preventing voter intimidation is an important
state interest. And of course preventing election fraud
is the same. But those interests are also easy to assert
groundlessly or pretextually in voting discrimination cases.
Congress knew that when it passed Section 2. Election
officials can all too often, the Senate Report noted, “offer
a non-racial rationalization” for even laws that “purposely
discriminate[ ].” S. Rep., at 37; see supra, at 2357 — 2358,
2359 — 2360, and n. 5. A necessity test filters out those
offerings. See, e.g., Albemarle, 422 U.S. at 425, 95 S.Ct.
2362. It thereby prevents election officials from flouting,
circumventing, or discounting Section 2's command not to
discriminate.

In that regard, the past offers a lesson to the present.
Throughout American history, election officials have asserted
anti-fraud interests in using voter suppression laws. Poll
taxes, the classic mechanism to keep black people from
voting, were often justified as “preserv[ing] the purity
of the ballot box [and] facilitat[ing] honest elections.”
J. Kousser, The Shaping of Southern Politics 111, n. 9
(1974). A raft of election regulations—including “elaborate
registration procedures” and “early poll closings”—similarly
excluded white immigrants (Irish, Italians, and so on)
from the polls on the ground of “prevent[ing] fraud and
corruption.” Keyssar 159; see ibid. (noting that in those
times “claims of widespread corruption” were backed “almost
entirely” by “anecdotes [with] little systematic investigation
or evidence”). Take even the majority's example of a

99, <.

policy advancing an “important state interest”: “the use of

private voting booths,” in which voters marked their own
ballots. Ante, at 2339 — 2340. In the majority's high-minded
account, that innovation—then known as the Australian
voting system, for the country that introduced it—served
entirely to prevent undue influence. But when adopted, it
also prevented many illiterate citizens—especially African
Americans—from voting. And indeed, that was partly the

point. As an 1892 Arkansas song went:
The Australian Ballot works like a charm,
It makes them think and scratch,
And when a Negro gets a ballot

He has certainly got his match.

Kousser 54. Across the South, the Australian ballot decreased
voter participation among whites by anywhere from 8% to

28% but among African Americans by anywhere from 15% to
45%. See id., at 56. Does that mean secret ballot laws violate
Section 2 today? Of course not. But should the majority's own
example give us all a bit of pause? Yes, it should. It serves as
a reminder that States have always found it natural to wrap
discriminatory policies in election-integrity garb.

Congress enacted Section 2 to prevent those maneuvers
from working. It knew that States and localities had over
time enacted measure after measure imposing discriminatory
voting burdens. And it knew that governments were proficient
in justifying those measures on non-racial grounds. So
Congress called a halt. It enacted a statute that would strike
down all unnecessary laws, including facially neutral ones,
that result in members of a racial group having unequal access
to the political process.

But the majority is out of sympathy with that measure. The
majority thinks a statute that would remove those laws is not,
as Justice Ginsburg once called it, “consequential, efficacious,
and amply justified.” Shelby County, 570 U.S. at 562, 133
S.Ct. 2612 (dissenting opinion). Instead, the majority *2366
thinks it too “radical” to stomach. Ante, at 2341, 2343. The
majority objects to an excessive “transfer of the authority to
set voting rules from the States to the federal courts.” Ante,
at 2343. It even sees that transfer as “[un]democratic.” Ibid.
But maybe the majority should pay more attention to the
“historical background” that it insists “does not tell us how to
decide this case.” Ante, at 2341. That history makes clear the
incongruity, in interpreting this statute, of the majority's paean
to state authority—and conversely, its denigration of federal
responsibility for ensuring non-discriminatory voting rules.
The Voting Rights Act was meant to replace state and local
election rules that needlessly make voting harder for members
of one race than for others. The text of the Act perfectly
reflects that objective. The “democratic” principle it upholds
is not one of States' rights as against federal courts. The
democratic principle it upholds is the right of every American,
of every race, to have equal access to the ballot box. The
majority today undermines that principle as it refuses to
apply the terms of the statute. By declaring some racially
discriminatory burdens inconsequential, and by refusing to
subject asserted state interests to serious means-end scrutiny,
the majority enables voting discrimination.

I
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Just look at Arizona. Two of that State's policies
disproportionately affect minority citizens' opportunity to
vote. The first—the out-of-precinct policy—results in
Hispanic and African American voters' ballots being thrown
out at a statistically higher rate than those of whites. And
whatever the majority might say about the ordinariness of
such a rule, Arizona applies it in extra-ordinary fashion:
Arizona is the national outlier in dealing with out-of-
precinct votes, with the next-worst offender nowhere in
sight. The second rule—the ballot-collection ban—makes
voting meaningfully more difficult for Native American
citizens than for others. And nothing about how that ban is
applied is “usual” either—this time because of how many
of the State's Native American citizens need to travel long
distances to use the mail. Both policies violate Section 2,
on a straightforward application of its text. Considering the
“totality of circumstances,” both “result in” members of some
races having “less opportunity than other members of the
electorate to participate in the political process and to elect
a representative of their choice.” § 10301(b). The majority
reaches the opposite conclusion because it closes its eyes to

the facts on the ground.10

A

Arizona's out-of-precinct policy requires discarding any
Election Day ballot cast elsewhere than in a voter's assigned
precinct. Under the policy, officials throw out every choice
in every race—including national or statewide races (e.g.,
for President or Governor) that appear identically on
every precinct's ballot. The question is whether that policy
unequally affects minority citizens' opportunity to cast a vote.

Although the majority portrays Arizona's use of the rule
as ‘“‘unremarkable,” ante, at 2344, the State is in fact a
national aberration when it comes to discarding out-of-
precinct ballots. In 2012, about 35,000 ballots across the
country were thrown out because they were cast at the wrong
precinct. See U.S. Election Assistance Commission, 2012
Election Administration and Voting Survey 53 (2013). Nearly
one in *2367 three of those discarded votes—10,979—was
cast in Arizona. Id., at 52. As the Court of Appeals concluded,
and the chart below indicates, Arizona threw away ballots in
that year at 11 times the rate of the second-place discarder
(Washington State). Democratic Nat. Committee v. Hobbs,
948 F.3d 989, 1001 (C.A.9 2020); see App. 72. Somehow the
majority labels that difference “marginal[ ],” ante, at 2344
— 2345, but it is anything but. More recently, the number

of discarded ballots in the State has gotten smaller: Arizona
counties have increasingly abandoned precinct-based voting
(in favor of county-wide “vote centers”), so the out-of-
precinct rule has fewer votes to operate on. And the majority
primarily relies on those latest (2016) numbers. But across the
five elections at issue in this litigation (2008-2016), Arizona
threw away far more out-of-precinct votes—almost 40,000—
than did any other State in the country.

Figure 6: Rejected out-of-precincet ballots as a
share of in-person ballots cast according to
2012 EAC Report
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Invalid out-of-precinct ballots as a share of all in-person ballots cast

Votes in such numbers can matter—enough for Section 2
to apply. The majority obliquely suggests not, comparing
the smallish number of thrown-out votes (minority and
non-minority alike) to the far larger number of votes cast
and counted. See ante, at 2344 — 2345. But elections
are often fought and won at the margins—certainly in
Arizona. Consider the number of votes separating the two
presidential candidates in the most recent election: 10,457.
That is fewer votes than Arizona discarded under the out-of-
precinct policy in two of the prior three presidential elections.
This Court previously rejected the idea—the “erroneous
assumption”—“that a small group of voters can never
influence the outcome of an election.” Chisom, 501 U.S. at
397, n. 24, 111 S.Ct. 2354. For that reason, we held that
even “a small minority” group can claim Section 2 protection.
See ibid. Similarly here, the out-of-precinct policy—which
discards thousands upon thousands of ballots in every election
—affects *2368 more than sufficient votes to implicate
Section 2's guarantee of equal electoral opportunity.

And the out-of-precinct policy operates unequally: Ballots
cast by minorities are more likely to be discarded. In 2016,
Hispanics, African Americans, and Native Americans were
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about twice as likely—or said another way, 100% more likely
—to have their ballots discarded than whites. See App. 122.
And it is possible to break that down a bit. Sixty percent of the
voting in Arizona is from Maricopa County. There, Hispanics
were 110% more likely, African Americans 86% more likely,
and Native Americans 73% more likely to have their ballots
tossed. See id., at 153. Pima County, the next largest county,
provides another 15% of the statewide vote. There, Hispanics
were 148% more likely, African Americans 80% more likely,
and Native Americans 74% more likely to lose their votes.
See id., at 157. The record does not contain statewide figures
for 2012. But in Maricopa and Pima Counties, the percentages
were about the same as in 2016. See id., at 87, 91. Assessing
those disparities, the plaintiffs' expert found, and the District
Court accepted, that the discriminatory impact of the out-of-
precinct policy was statistically significant—meaning, again,
that it was highly unlikely to occur by chance. See Democratic
Nat. Committee v. Reagan, 329 F.Supp.3d 824, 871 (D. Ariz.
2018); supra, at 2358, n. 4.

The majority is wrong to assert that those statistics are “highly
misleading.” Ante, at 2345. In the majority's view, they can
be dismissed because the great mass of voters are unaffected
by the out-of-precinct policy. See ibid. But Section 2 is less
interested in “absolute terms” (as the majority calls them) than
in relative ones. Ante, at 2344 — 2345; see supra, at 2357
— 2358. Arizona's policy creates a statistically significant
disparity between minority and white voters: Because of the
policy, members of different racial groups do not in fact have
an equal likelihood of having their ballots counted. Suppose
a State decided to throw out 1% of the Hispanic vote each
election. Presumably, the majority would not approve the
action just because 99% of the Hispanic vote is unaffected.
Nor would the majority say that Hispanics in that system
have an equal shot of casting an effective ballot. Here, the
policy is not so overt; but under Section 2, that difference
does not matter. Because the policy “results in” statistically
significant inequality, it implicates Section 2. And the kind
of inequality that the policy produces is not the kind only a
statistician could see. A rule that throws out, each and every
election, thousands of votes cast by minority citizens is a
rule that can affect election outcomes. If you were a minority
vote suppressor in Arizona or elsewhere, you would want that
rule in your bag of tricks. You would not think it remotely
irrelevant.

And the case against Arizona's policy grows only stronger
the deeper one digs. The majority fails to conduct the
“searching practical evaluation” of “past and present reality”

that Section 2's “totality of circumstances” inquiry demands.
De Grandy, 512 U.S. at 1018, 114 S.Ct. 2647. Had the
majority done so, it would have discovered why Arizona's
out-of-precinct policy has such a racially disparate impact
on voting opportunity. Much of the story has to do with the
siting and shifting of polling places. Arizona moves polling
places at a startling rate. Maricopa County (recall, Arizona's
largest by far) changed 40% or more of polling places before
both the 2008 and the 2012 elections. See 329 F.Supp.3d at
858 (noting also that changes “continued to occur in 2016”).
In 2012 (the election with the best data), voters affected by
those changes had an out-of-precinct voting rate that was
40% higher than other voters did. See ibid. And, critically,
Maricopa's *2369 relocations hit minority voters harder than
others. In 2012, the county moved polling stations in African
American and Hispanic neighborhoods 30% more often than
in white ones. See App. 110—111. The odds of those changes
leading to mistakes increased yet further because the affected
areas are home to citizens with relatively low education
and income levels. See id., at 170-171. And even putting
relocations aside, the siting of polling stations in minority
areas caused significant out-of-precinct voting. Hispanic and
Native American voters had to travel further than white voters
did to their assigned polling places. See id., at 109. And all
minority voters were disproportionately likely to be assigned
to polling places other than the ones closest to where they
lived. See id., at 109, and n. 30, 175—176. Small wonder, given
such siting decisions, that minority voters found it harder to
identify and get to their correct precincts. But the majority

does not address these matters. !

Facts also undermine the State's asserted interests, which
the majority hangs its hat on. A government interest, as
even the majority recognizes, is “merely one factor to be
considered” in Section 2's totality analysis. Houston Lawyers'
Assn., 501 U.S. at 427, 111 S.Ct. 2376, see ante, at 2339 —
2340. Here, the State contends that it needs the out-of-precinct
policy to support a precinct-based voting system. But 20 other
States combine precinct-based systems with mechanisms for
partially counting out-of-precinct ballots (that is, counting the
votes for offices like President or Governor). And the District
Court found that it would be “administratively feasible” for
Arizona to join that group. 329 F.Supp.3d at 860. Arizona
—echoed by the majority—objects that adopting a partial-
counting approach would decrease compliance with the vote-
in-your-precinct rule (by reducing the penalty for a voter's
going elsewhere). But there is more than a little paradox in
that response. We know from the extraordinary number of
ballots Arizona discards that its current system fails utterly to
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“induce[ ] compliance.” Ante, at 2345 — 2346; see supra, at
2366 — 2367. Presumably, that is because the system—most
notably, its placement and shifting of polling places—sows
an unparalleled level of voter confusion. A State that makes
compliance with an election rule so unusually hard is in no
position to claim that its interest in “induc[ing] compliance”
outweighs the need to remedy the race-based discrimination
that rule has caused.

B

Arizona's law mostly banning third-party ballot collection
also results in a significant race-based disparity in voting
opportunities. The problem with that law again lies in facts
nearly unique to Arizona—here, the presence of rural Native
American communities that lack ready access to mail service.
Given that circumstance, the Arizona statute discriminates in
just the way Section 2 proscribes. The majority once more
comes to a different conclusion *2370 only by ignoring the
local conditions with which Arizona's law interacts.

The critical facts for evaluating the ballot-collection rule
have to do with mail service. Most Arizonans vote by mail.
But many rural Native American voters lack access to mail
service, to a degree hard for most of us to fathom. Only 18%
of Native voters in rural counties receive home mail delivery,
compared to 86% of white voters living in those counties.
See 329 F.Supp.3d at 836. And for many or most, there is no
nearby post office. Native Americans in rural Arizona “often
must travel 45 minutes to 2 hours just to get to a mailbox.”
948 F.3d at 1006; see 329 F.Supp.3d at 869 (“Ready access
to reliable and secure mail service is nonexistent” in some
Native American communities). And between a quarter to a
half of households in these Native communities do not have
a car. See ibid. So getting ballots by mail and sending them
back poses a serious challenge for Arizona's rural Native

Americans. >

For that reason, an unusually high rate of Native Americans
used to “return their early ballots with the assistance of

third parties.” Id., at 870.'° As the District Court found:
“[Flor many Native Americans living in rural locations,”
voting “is an activity that requires the active assistance of
friends and neighbors.” /bid. So in some Native communities,
third-party collection of ballots—mostly by fellow clan
members—became “standard practice.” /bid. And stopping
it, as one tribal election official testified, “would be a huge
devastation.” /bid.; see Brief for Navajo Nation as Amicus

Curiae 19-20 (explaining that ballot collection is how Navajo
voters “have historically handled their mail-in ballots”).

Arizona has always regulated these activities to prevent fraud.
State law makes it a felony offense for a ballot collector to fail
to deliver a ballot. See Ariz. Rev. Stat. Ann. § 16-1005 (Cum.
Supp. 2020). It is also a felony for a ballot collector to tamper
with a ballot in any manner. See ibid. And as the District
Court found, “tamper evident envelopes and a rigorous voter
signature verification procedure” protect against any such
attempts. 329 F.Supp.3d at 854. For those reasons and others,
no fraud involving ballot collection has ever come to light in
the State. Id., at 852.

Still,
likely discriminatory consequences—the near-blanket ballot-

Arizona enacted—with full knowledge of the

collection ban challenged here. The first version of the law—
much less stringent than the current one—passed the Arizona
Legislature in 2011. But the Department of Justice, in its
Section 5 review, expressed skepticism about the statute's
compliance with the Voting Rights Act, and the legislature
decided to repeal the law rather than see it blocked (and
thereby incur statutory penalties). See 329 F.Supp.3d at 880;
52 U.S.C. § 10303(a)(1)(E) (providing that if a state law fails
Section 5 review, the State may not escape the preclearance
process for another 10 years). Then, this Court *2371

decided Shelby County. With Section 5 gone, the State
Legislature felt free to proceed with a new ballot-collection
ban, despite the potentially discriminatory effects that the
preclearance process had revealed. The enacted law contains
limited exceptions for family members and caregivers. But
it includes no similar exceptions for clan members or others
with Native kinship ties. They and anyone else who picks up
aneighbor's ballot and takes it to a post office, or delivers it to
an election site, is punishable as a felon. See Ariz. Rev. Stat.
§ 16-1005(H).

Put all of that together, and Arizona's ballot-collection ban
violates Section 2. The ban interacts with conditions on the
ground—most crucially, disparate access to mail service—
to create unequal voting opportunities for Native Americans.
Recall that only 18% of rural Native Americans in the State
have home delivery; that travel times of an hour or more to
the nearest post office are common; that many members of
the community do not have cars. See supra, at 2369 — 2370.
Given those facts, the law prevents many Native Americans
from making effective use of one of the principal means of

voting in Arizona.'* What is an inconsequential burden for
others is for these citizens a severe hardship. And the State


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_836
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050230756&pubNum=0000506&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_506_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1006
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_869&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_869
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_870
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS16-1005&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_854&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_854
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_852
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044517477&pubNum=0007903&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&fi=co_pp_sp_7903_880&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_880
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=52USCAS10303&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_5afb00006e6d3
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030863748&pubNum=0000780&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS16-1005&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS16-1005&originatingDoc=Ice2c0fd4d9d011eb89bcad1f1e4bcabb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Brnovich v. Democratic National Committee, 141 S.Ct. 2321 (2021)
210 L.Ed.2d 753, 21 Cal. Daily Op. Serv. 6570, 2021 Daily Journal D.A.R. 6673...

has shown no need for the law to go so far. Arizona, as
noted above, already has statutes in place to deter fraudulent
collection practices. See supra, at 2370 — 2371. Those laws
give every sign of working. Arizona has not offered any
evidence of fraud in ballot collection, or even an account
of a harm threatening to happen. See 329 F.Supp.3d at 852
(“[TThere has never been a case of voter fraud associated with
ballot collection charged in Arizona”). And anyway, Arizona
did not have to entirely forego a ballot-collection restriction
to comply with Section 2. It could, for example, have added
an exception to the statute for Native clan or kinship ties, to
accommodate the special, “intensely local” situation of the
rural Native American community. Gingles, 478 U.S. at 79,
106 S.Ct. 2752. That Arizona did not do so shows, at best,
selective indifference to the voting opportunities of its Native
American citizens.

The majority's opinion fails to acknowledge any of these facts.
It quotes extensively from the District Court's finding that
the ballot-collection ban does not interfere with the voting
opportunities of minority groups generally. See ante, at 2347,
n. 19. But it never addresses the court's separate finding
that the ban poses a unique burden for Native Americans.
See supra, at 2369 — 2371. Except in a pair of footnotes
responding to this dissent, the term ‘“Native American”
appears once (count it, once) in the majority's five-page
discussion of Arizona's ballot-collection ban. So of course
that community's strikingly limited access to mail service is

not addressed.” In the majority's alternate *2372 world,
the collection ban is just a “usual burden[ | of voting” for
everyone. Ante, at 2346. And in that world, “[f]raud is a real
risk” of ballot collection—as to every community, in every
circumstance—just because the State in litigation asserts that
it is. Ante, at 2347 — 2348. The State need not even show
that the discriminatory rule it enacted is necessary to prevent
the fraud it purports to fear. So the State has no duty to
substitute a non-discriminatory rule that would adequately
serve its professed goal. Like the rest of today's opinion,
the majority's treatment of the collection ban thus flouts
what Section 2 commands: the eradication of election rules
resulting in unequal opportunities for minority voters.

v

Congress enacted the Voting Rights Act to address a deep fault
of our democracy—the historical and continuing attempt to
withhold from a race of citizens their fair share of influence
on the political process. For a century, African Americans

had struggled and sacrificed to wrest their voting rights from
a resistant Nation. The statute they and their allies at long
last attained made a promise to all Americans. From then on,
Congress demanded, the political process would be equally
open to every citizen, regardless of race.

One does not hear much in the majority opinion about
that promise. One does not hear much about what brought
Congress to enact the Voting Rights Act, what Congress
hoped for it to achieve, and what obstacles to that vision
remain today. One would never guess that the Act is, as
the President who signed it wrote, “monumental.” Johnson
Papers 841. For all the opinion reveals, the majority might
be considering any old piece of legislation—say, the Lanham
Act or ERISA.

But then, at least, the majority should treat the Voting Rights
Act as if it were ordinary legislation. The Court always
says that it must interpret a statute according to its text—
that it has no warrant to override congressional choices. But
the majority today flouts those choices with abandon. The
language of Section 2 is as broad as broad can be. It applies
to any policy that “results in” disparate voting opportunities
for minority citizens. It prohibits, without any need to show
bad motive, even facially neutral laws that make voting harder
for members of one race than of another, given their differing
life circumstances. That is the expansive statute Congress
wrote, and that our prior decisions have recognized. But
the majority today lessens the law—cuts Section 2 down to
its own preferred size. The majority creates a set of extra-
textual exceptions *2373 and considerations to sap the Act's
strength, and to save laws like Arizona's. No matter what
Congress wanted, the majority has other ideas.

This Court has no right to remake Section 2. Maybe some
think that vote suppression is a relic of history—and so the
need for a potent Section 2 has come and gone. Cf. Shelby
County, 570 U.S. at 547, 133 S.Ct. 2612 (“[T]hings have
changed dramatically”). But Congress gets to make that call.
Because it has not done so, this Court's duty is to apply the law
as it is written. The law that confronted one of this country's
most enduring wrongs; pledged to give every American, of
every race, an equal chance to participate in our democracy;
and now stands as the crucial tool to achieve that goal. That
law, of all laws, deserves the sweep and power Congress gave
it. That law, of all laws, should not be diminished by this
Court.
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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

H.R. Rep. No. 439, 89th Cong., 1st Sess., 8, 11-13 (1965); S. Rep. No. 162, 89th Cong., 1st Sess., pt. 3, pp. 4-5 (1965);
see South Carolina v. Katzenbach, 383 U.S. 301, 309-315, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966).

See Mobile v. Bolden, 446 U.S. 55, 60-61, 100 S.Ct. 1490, 64 L.Ed.2d 47 (1980) (plurality opinion) (describing § 2's
“sparse” legislative history).

Boyd & Markman, The 1982 Amendments to the Voting Rights Act: A Legislative History, 40 Wash. & Lee L. Rev. 1347,
1352-1353 (1983).

See Brown v. Post, 279 F.Supp. 60, 63 (W.D. La. 1968) (parish clerks discriminated with respect to absentee voting);
United States v. Post, 297 F.Supp. 46, 51 (W.D. La. 1969) (election official induced blacks to vote in accordance with
outdated procedures and made votes ineffective); Toney v. White, 488 F.2d 310, 312 (C.A.5 1973) (registrar discriminated
in purging voting rolls).

See Chisom v. Roemer, 501 U.S. 380, 111 S.Ct. 2354, 115 L.Ed.2d 348 (1991) (multi-member district); Houston Lawyers'
Assn. v. Attorney General of Tex., 501 U.S. 419, 111 S.Ct. 2376, 115 L.Ed.2d 379 (1991) (at-large elections); Voinovich
v. Quilter, 507 U.S. 146, 113 S.Ct. 1149, 122 L.Ed.2d 500 (1993) (districting); Growe v. Emison, 507 U.S. 25, 113 S.Ct.
1075, 122 L.Ed.2d 388 (1993) (same); Holder v. Hall, 512 U.S. 874, 114 S.Ct. 2581, 129 L.Ed.2d 687 (1994) (single-
member commission); Johnson v. De Grandy, 512 U.S. 997, 114 S.Ct. 2647, 129 L.Ed.2d 775 (1994) (districting); Abrams
v. Johnson, 521 U.S. 74, 117 S.Ct. 1925, 138 L.Ed.2d 285 (1997) (same); League of United Latin American Citizens v.
Perry, 548 U.S. 399, 126 S.Ct. 2594, 165 L.Ed.2d 609 (2006) (same); Abbott v. Perez, 585 U.S. ——, 138 S.Ct. 2305,
201 L.Ed.2d 714 (2018) (same).

See Brief for Sen. Ted Cruz et al. as Amici Curiae 22-24 (describing 8§ 2 challenges to laws regulating absentee
voting, precinct voting, early voting periods, voter identification (ID), election observer zones, same-day registration,
durational residency, and straight-ticket voting); Brief for State of Ohio et al. as Amici Curiae 23—-25 (describing various
§ 2 challenges); Brief for Liberty Justice Center as Amicus Curiae 1-3, 7-11 (describing long-running 8§ 2 challenges
to Wisconsin voter ID law).

An ill or disabled voter may have a ballot delivered by a special election board, and curbside voting at polling places is
also allowed. 329 F.Supp.3d at 848.

Letter from E. Kneedler, Deputy Solicitor General, to S. Harris, Clerk of Court (Feb. 16, 2021).
Ibid.

The New Oxford American Dictionary 851 (2d ed. 2005); see 7 Oxford English Dictionary 763 (2d ed. 1989) (“in presence,
view, or consequence of the fact that”); Webster's New International Dictionary 1253 (2d ed. 1934) (“Because; for the
reason that”).

There is a difference between openness and opportunity, on the one hand, and the absence of inconvenience, on the
other. For example, suppose that an exhibit at a museum in a particular city is open to everyone free of charge every
day of the week for several months. Some residents of the city who have the opportunity to view the exhibit may find it
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inconvenient to do so for many reasons—the problem of finding parking, dislike of public transportation, anticipation that
the exhibit will be crowded, a plethora of weekend chores and obligations, etc. Or, to take another example, a college
course may be open to all students and all may have the opportunity to enroll, but some students may find it inconvenient
to take the class for a variety of reasons. For example, classes may occur too early in the morning or on Friday afternoon;
too much reading may be assigned; the professor may have a reputation as a hard grader; etc.

Where voters are allowed to vote for multiple candidates in a race for multiple seats, single-shot voting is the practice of
voting for only one candidate. “ * “Single-shot voting enables a minority group to win some at-large seats if it concentrates
its vote behind a limited number of candidates and if the vote of the majority is divided among a number of candidates.”
7 Gingles, 478 U.S. at 38-39, n. 5, 106 S.Ct. 2752 (quoting City of Rome v. United States, 446 U.S. 156, 184, n. 19,
100 S.Ct. 1548, 64 L.Ed.2d 119 (1980)); see also United States Commission on Civil Rights, The Voting Rights Act: Ten
Years After 206—207 (1975).

Slating has been described as “a process in which some influential non-governmental organization selects and endorses
a group or ‘slate’ of candidates, rendering the election little more than a stamp of approval for the candidates selected.”
Westwego Citizens for Better Govt. v. Westwego, 946 F.2d 1109, 1116, n. 5 (C.A.5 1991). Exclusion from such a system
can make it difficult for minority groups to elect their preferred candidates. See, e.g., White v. Regester, 412 U.S. 755,
766—767, and n. 11, 93 S.Ct. 2332, 37 L.Ed.2d 314 (1973) (describing one example).

The dissent erroneously claims that the Senate-House compromise was only about proportional representation and not
about “the equalaccess right” at issue in the present cases. Post, at 2360, n. 6. The text of the bill initially passed by the
House had no equal-access right. See H.R. Rep. No. 97-227, p. 48 (1981); H.R. 3112, 97th Cong., 1st Sess., § 2, p. 8
(introduced Oct. 7, 1981). Section 2(b) was the Senate's creation, and that provision is what directed courts to look beyond
mere “results” to whether a State's “political processes” are “equally open,” considering “the totality of circumstances.”
See Mississippi Republican Executive Committee v. Brooks, 469 U.S. 1002, 1010, 105 S.Ct. 416, 83 L.Ed.2d 343 (1984)
(REHNQUIST, J., dissenting) (“The compromise bill retained the ‘results’ language but also incorporated language directly
from this Court's opinion in White v. Regester”). And while the proviso on proportional representation may not apply as
directly in this suit, it is still a signal that § 2 imposes something other than a pure disparate-impact regime.

The dissent objects to consideration of the 1982 landscape because even rules that were prevalent at that time are invalid
under 8 2 if they, well, violate § 2. Post, at 2363. We of course agree with that tautology. But the question is what it means
to provide equal opportunity, and given that every voting rule imposes some amount of burden, rules that were and are
commonplace are useful comparators when considering the totality of circumstances. Unlike the dissent, Congress did
not set its sights on every facially neutral time, place, or manner voting rule in existence. See, e.g., S. Rep. No. 97-417,
at 10, n. 22 (describing what the Senate Judiciary Committee viewed as “blatant direct impediments to voting”).

For support, the dissent offers a baseless reading of one of our vote-dilution decisions. In Houston Lawyers' Assn., 501
U.S. 419, 111 S.Ct. 2376, we considered a § 2 challenge to an electoral scheme wherein all trial judges in a judicial district
were elected on a district-wide basis. Id., at 422, 111 S.Ct. 2376. The State asserted that it had a strong interest in district-
wide judicial elections on the theory that they make every individual judge at least partly accountable to minority voters in
the jurisdiction. Id., at 424, 426, 111 S.Ct. 2376. That unique interest, the State contended, should have “automatically”
exempted the electoral scheme from § 2 scrutiny altogether. Id., at 426, 111 S.Ct. 2376. We disagreed, holding that
the State's interest was instead “a legitimate factor to be considered by courts among the ‘totality of circumstances’ in
determining whether a § 2 violation has occurred.” Ibid. To illustrate why an “automati[c]” exemption from § 2's coverage
was inappropriate, the Court hypothesized a case involving an “uncouth” district shaped like the one in Gomillion v.
Lightfoot, 364 U.S. 339, 340, 81 S.Ct. 125, 5 L.Ed.2d 110 (1960), for which an inquiry under § 2 “would at least arguably
be required.” 501 U.S. at 427, 111 S.Ct. 2376. The Court then wrote the language upon which the dissent seizes: “Placing
elections for single-member offices entirely beyond the scope of coverage of § 2 would preclude such an inquiry, even if
the State's interest in maintaining the ‘uncouth’ electoral system was trivial or illusory and even if any resulting impairment
of a minority group's voting strength could be remedied without significantly impairing the State's interest in electing
judges on a district-wide basis.” Id., at 427-428, 111 S.Ct. 2376.

That reductio ad absurdum, used to demonstrate only why an automatic exemption from § 2 scrutiny was inappropriate,
did not announce an “inquiry” at all—much less the least-burdensome-means requirement the dissent would have us
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smuggle in from materially different statutory regimes. Post, at 2359 — 2360, n. 5, 2364 — 2365. Perhaps that is why no
one—not the parties, not the United States, not the 36 other amici, not the courts below, and certainly not this Court in
subsequent decisions—has advanced the dissent's surprising reading of a single phrase in Houston Lawyers Assn. The
dissent apparently thinks that in 1991 we silently abrogated the principle that the nature of a State's interest is but one of
many factors to consider, see Thornburg v. Gingles, 478 U.S. 30, 44-45, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986), and that
our subsequent cases have erred by failing simply to ask whether a less burdensome measure would suffice. Who knew?

We do not think § 2 is so procrustean. Statistical significance may provide “evidence that something besides random
error is at work,” Federal Judicial Center, Reference Manual on Scientific Evidence 252 (3d ed. 2011), but it does not
necessarily determine causes, and as the dissent acknowledges, post, at 2358, n. 4, it is not the be-all and end-all
of disparate-impact analysis. See Federal Judicial Center, Reference Manual, at 252 (“[S]ignificant differences ... are
not evidence that [what is at work] is legally or practically important. Statisticians distinguish between statistical and
practical significance to make the point. When practical significance is lacking—when the size of a disparity is negligible
—there is no reason to worry about statistical significance”); ibid., n. 102 (citing authorities). Moreover, whatever might
be “standard” in other contexts, post, at 2358, n. 4, we have explained that VRA § 2's focus on equal “open[ness]” and
equal “opportunity” does not impose a standard disparate-impact regime.

In arguing that Arizona's out-of-precinct policy violates § 2, the dissent focuses on the State's decisions about the siting
of polling places and the frequency with which voting precincts are changed. See post, at 2368 (“Much of the story has to
do with the siting and shifting of polling places”). But the plaintiffs did not challenge those practices. See 329 F.Supp.3d at
873 (“Plaintiffs ... do not challenge the manner in which Arizona counties allocate and assign polling places or Arizona's
requirement that voters re-register to vote when they move”). The dissent is thus left with the unenviable task of explaining
how something like a 0.5% disparity in discarded ballots between minority and non-minority groups suffices to render
Arizona's political processes not equally open to participation. See supra, at 2344 — 2345. A voting rule with that effect
would not be—to use the dissent's florid example—one that a “minority vote suppressor in Arizona” would want in his
or her “bag of tricks.” Post, at 2368.

Not one to let the absence of a key finding get in the way, the dissent concludes from its own review of the evidence that
HB 2023 “prevents many Native Americans from making effective use of one of the principal means of voting in Arizona,”
and that “[w]hat is an inconsequential burden for others is for these citizens a severe hardship.” Post, at 2374. What is
missing from those statements is any evidence about the actual size of the disparity. (For that matter, by the time the
dissent gets around to assessing HB 2023, it appears to have lost its zeal for statistical significance, which is nowhere
to be seen. See post, at 2369 — 2372, and n. 13.) The reader will search in vain to discover where the District Court
“found” to what extent HB 2023 would make it “ ‘significantly more difficult’ ” for Native Americans to vote. Post, at 2371 —
2372, n. 15 (citing 329 F.Supp.3d at 868, 870). Rather, “[bJased on” the very same evidence the dissent cites, the District
Court could find only that minorities were “generically” more likely than non-minorities to make use of third-party ballot-
collection. Id., at 870. The District Court's explanation as to why speaks for itself:

“Although there are significant socioeconomic disparities between minorities and non-minorities in Arizona, these
disparities are an imprecise proxy for disparities in ballot collection use. Plaintiffs do not argue that all or even most
socioeconomically disadvantaged voters use ballot collection services, nor does the evidence support such a finding.
Rather, the anecdotal estimates from individual ballot collectors indicate that a relatively small number of voters have
used ballot collection services in past elections.” Ibid.; see also id., at 881 (“[B]allot collection was used as a [get-out-
the-vote] strategy in mostly low-efficacy minority communities, though the Court cannot say how often voters used ballot
collection, nor can it measure the degree or significance of any disparities in its usage” (emphasis added)).

See Blinder, Election Fraud in North Carolina Leads to New Charges for Republican Operative, N. Y. Times, July 30, 2019,
https://www.nytimes.com/2019/07/30/us/mccrae-dowless-indictment.html; Graham, North Carolina Had No Choice, The
Atlantic, Feb. 22, 2019, https://www.theatlantic.com/politics/archive/2019/02/north-carolina-9thfraud-board-orders-new-
election/583369/.

The dissent's primary argument regarding HB 2023 concerns its effect on Native Americans who live on remote
reservations. The dissent notes that many of these voters do not receive mail delivery at home, that the nearest post
office may be some distance from their homes, and that they may not have automobiles. Post, at 2369 — 2370. We do not
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dismiss these problems, but for a number of reasons, they do not provide a basis for invalidating HB 2023. The burdens
that fall on remote communities are mitigated by the long period of time prior to an election during which a vote may
be cast either in person or by mail and by the legality of having a ballot picked up and mailed by family or household
members. And in this suit, no individual voter testified that HB 2023 would make it significantly more difficult for him or her
to vote. 329 F.Supp.3d at 871. Moreover, the Postal Service is required by law to “provide a maximum degree of effective
and regular postal services to rural areas, communities, and small towns where post offices are not self-sustaining.” 39
U.S.C. § 101(b); see also § 403(b)(3). Small post offices may not be closed “solely for operating at a deficit,” § 101(b),
and any decision to close or consolidate a post office may be appealed to the Postal Regulatory Commission, see §
404(d)(5). An alleged failure by the Postal Service to comply with its statutory obligations in a particular location does not
in itself provide a ground for overturning a voting rule that applies throughout an entire State.

The District Court also noted prior attempts on the part of the Arizona Legislature to regulate or limit third-party ballot
collection in 2011 and 2013. It reasonably concluded that any procedural irregularities in those attempts had less probative
value for inferring the purpose behind HB 2023 because the bills were passed “during different legislative sessions by a
substantially different composition of legislators.” 329 F.Supp.3d at 881.

The majority brands this historical account part of an “extended effort at misdirection.” Ante, at 2341 — 2342. | am tempted
merely to reply: Enough said about the majority's outlook on the statute before us. But | will add what should be obvious—
that no one can understand the Voting Rights Act without recognizing what led Congress to enact it, and what Congress
wanted it to change.

Although causation is hard to establish definitively, those postShelby County changes appear to have reduced minority
participation in the next election cycle. The most comprehensive study available found that in areas freed from Section 5
review, white turnout remained the same, but “minority participation dropped by 2.1 percentage points"—a stark reversal
in direction from prior elections. Ang, Do 40-Year-Old Facts Still Matter?, 11 Am. Econ. J.: Applied Economics, No. 3,
pp. 1, 35 (2019). The results, said the scholar who crunched the numbers, “provide early evidence that the Shelby ruling
may jeopardize decades of voting rights progress.” Id., at 36. The election laws passed in Shelby County's wake “may
have negated many of the gains made under preclearance.” Ibid.

A final sentence, not at issue here, specifies that the voting right provided does not entitle minority citizens to proportional
representation in electoral offices. See infra, at 2360, n. 6.

| agree with the majority that “very small differences” among racial groups do not matter. Ante, at 2339. Some racial
disparities are too small to support a finding of unequal access because they are not statistically significant—that is,
because they might have arisen from chance alone. See Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 39, 131
S.Ct. 1309, 179 L.Ed.2d 398 (2011). The statistical significance test is standard in all legal contexts addressing disparate
impact. See Ricci v. DeStefano, 557 U.S. 557, 587, 129 S.Ct. 2658, 174 L.Ed.2d 490 (2009). In addition, there may
be some threshold of what is sometimes called “practical significance”—a level of inequality that, even if statistically
meaningful, is just too trivial for the legal system to care about. See Federal Judicial Center, Reference Manual on
Scientific Evidence 252 (3d ed. 2011) (discussing differences that are not “practically important”).

The majority pretends that Houston Lawyers' Assn. did not ask about the availability of a less discriminatory means of
serving the State's end, see ante, at 2342 — 2343, n. 16—but the inquiry is right there on page 428 (examining “if [the]
impairment of a minority group's voting strength could be remedied without significantly impairing the State's interest in
electing judges on a district-wide basis”). In posing that question, the Court did what Congress wanted, because absent
a necessity test, States could too easily get away with offering “non-racial” but pretextual “rationalization[s].” S. Rep., at
37; see supra, at 2357 — 2358. And the Court did what it always does in applying laws barring discriminatory effects—
ask whether a challenged policy is necessary to achieve the asserted goal. See infra, at 2364 — 2365.

Contrary to the majority's view, that kind of inquiry would not result in “invalidat[ing] just about any voting rule a State
adopts.” Ante, at 2345. A plaintiff bears the burden of showing that a less discriminatory law would be “at least as effective
in achieving the [State's] legitimate purpose.” Reno v. American Civil Liberties Union, 521 U.S. 844, 874, 117 S.Ct. 2329,
138 L.Ed.2d 874 (1997). And “cost may be an important factor” in that analysis, so the plaintiff could not (as the majority
proposes) say merely that the State can combat fraud by “hiring more investigators and prosecutors.” Burwell v. Hobby
Lobby Stores, Inc., 573 U.S. 682, 730, 134 S.Ct. 2751, 189 L.Ed.2d 675 (2014); ante, at 2343. Given those features of
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the alternative-means inquiry, a State that tries both to serve its electoral interests and to give its minority citizens equal
electoral access will rarely have anything to fear from a Section 2 suit.

Contra the majority, see ante, at 2332 — 2333, 2341 — 2342, and n. 14, the House-Senate compromise reached in
amending Section 2 has nothing to do with the law relevant here. The majority is hazy about the content of this compromise
for a reason: It was about proportional representation. As then-Justice Rehnquist explained, members of the Senate
expressed concern that the “results in” language of the House-passed bill would provide not “merely for equal ‘access’
to the political process” but also “for proportional representation” of minority voters. Mississippi Republican Executive
Committee v. Brooks, 469 U.S. 1002, 1010, 105 S.Ct. 416, 83 L.Ed.2d 343 (1984) (dissenting opinion). Senator Dole's
solution was to add text making clear that minority voters had a right to equal voting opportunities, but no right to elect
minority candidates “in numbers equal to their proportion in the population.” 52 U.S.C. § 10301(b). The Dole Amendment,
as Justice Rehnquist noted, ensured that under the “results in” language equal “ ‘access’ only was required.” 469 U.S. at
1010-1011, 105 S.Ct. 416; see 128 Cong. Rec. 14132 (1982) (Sen. Dole explaining that as amended “the focus of the
standard is on whether there is equal access to the political process, not on whether members of a particular minority
group have achieved proportional election results”). Nothing—literally nothing—suggests that the Senate wanted to water
down the equal-access right that everyone agreed the House's language covered. So the majority is dead wrong to say
that | want to “undo” the House-Senate compromise. Ante, at 2341 — 2342. It is the majority that wants to transform that
compromise to support a view of Section 2 held in neither the House nor the Senate.

In a single sentence, the majority huffs that “nobody disputes” various of these “points of law.” Ante, at 2341. Excellent!
I only wish the majority would take them to heart, both individually and in combination. For example, the majority says
it agrees that Section 2 reaches beyond denials of voting to any “abridgement.” But then, as I'll later discuss, it insists
that Section 2 has an interest only in rules that “block or seriously hinder voting"—which appears to create a “denial or
serious abridgement” standard. Ante, at 2338; see infra, at 2362 — 2363. Or, for example, the majority says it accepts
that Section 2 may prohibit facially neutral election rules. But the majority takes every opportunity of casting doubt on
those applications. Each facially neutral rule it mentions is one that it “doubt[s]” Congress could have “intended to uproot.”
Ante, at 2339; see ante, at 2332 — 2333, 2339, 2341, 2343. And it criticizes this dissent for understanding the statute
(but how could anyone understand it differently?) as focusing on the racially “disparate impact” of neutral election rules
on the opportunity to vote. Ante, at . Most fundamentally, the majority refuses to acknowledge how all the “points of
law” it professes to agree with work in tandem to signal a statute of significant power and scope.

The House Report listed some of those offensive, even though facially neutral and then-prevalent, practices: “inconvenient
location and hours of registration, dual registration for county and city elections,” “frequent and unnecessary purgings
and burdensome registration requirements, and failure to provide ... assistance to illiterates.” H.R. Rep., at 14. So too the
Senate Report complained of “inconvenient voting and registration hours” and “reregistration requirements and purging
of voters.” S. Rep., at 10, n. 22; see supra, at 2358 — 2359.

Even setting aside Section 2's status-quo-disrupting lean, this Court has long rejected—including just last Term—the
majority's claim that the state of the world at the time of a statute's enactment provides a useful “benchmark[ ]” when
applying a broadly written law. Ante, at 2338 — 2339. Such a law will typically come to encompass applications—even
“important” ones—that were not “foreseen at the time of enactment.” Bostock v. Clayton County, 590 U.S. —— ——,
140 S.Ct. 1731, 1750, 207 L.Ed.2d 218 (2020). To prevent that from happening—as the majority does today, on the
ground that Congress simply must have “intended” it—is “to displace the plain meaning of the law in favor of something
lying behind it.” Ibid.; see id., at ——, 140 S.Ct. 1731, 1753 (When a law is “written in starkly broad terms,” it is “virtually
guaranteed that unexpected applications [will] emerge over time”).

Because | would affirm the Court of Appeals' holding that the effects of these policies violate Section 2, | need not pass
on that court's alternative holding that the laws were enacted with discriminatory intent.

The majority's excuse for failing to consider the plaintiffs' evidence on Arizona's siting of polling places is that the plaintiffs
did not bring a separate claim against those practices. See ante, at 2346, n. 18. If that sounds odd, it is. The majority does
not contest that the evidence on polling-place siting is relevant to the plaintiffs’ challenge to the out-of-precinct policy.
Nor could the majority do so. The siting practices are one of the background conditions against which the out-of-precinct
policy operates—exactly the kind of thing that a totality-of-circumstances analysis demands a court take into account. To
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refuse to think about those practices because the plaintiffs might have brought a freestanding claim against them is to
impose an out-of-thin-air pleading requirement that operates to exclude exactly the evidence that most strongly signals
a Section 2 violation.

Certain Hispanic communities in Arizona confront similar difficulties. For example, in the border town of San Luis, which
is 98% Hispanic, “[a]lmost 13,000 residents rely on a post office located across a major highway” for their mail service.
329 F.Supp.3d at 869. The median income in San Luis is $22,000, so “many people [do] not own[ ] cars"—making it
“difficult” to “receiv[e] and send[ ] mail.” Ibid.

The majority faults the plaintiffs for failing to provide “concrete” statistical evidence on this point. See ante, at 2346 — 2347.
But no evidence of that kind exists: Arizona has never compiled data on third-party ballot collection. And the witness
testimony the plaintiffs offered in its stead allowed the District Court to conclude that minority voters, and especially Native
Americans, disproportionately needed third-party assistance to vote. See 329 F.Supp.3d at 869-870.

To make matters worse, in-person voting does not provide a feasible alternative for many rural Native voters. Given the
low population density on Arizona's reservations, the distance to an assigned polling place—like that to a post office—
is usually long. Again, many Native citizens do not own cars. And the State's polling-place siting practices cause some
voters to go to the wrong precincts. Respecting the last factor, the District Court found that because Navajo voters “lack
standard addresses|,] their precinct assignments” are “based upon guesswork.” Democratic Nat. Committee v. Reagan,
329 F.Supp.3d 824, 873 (D. Ariz. 2018). As a result, there is frequent “confusion about the voter's correct polling place.”
Ibid.

In one of those footnotes, the majority defends its omission by saying that “no individual [Native American] voter testified
that [the collection ban] would make it significantly more difficult for him or her to vote.” Ante, at 2348, n. 21. But as
stated above, the District Court found, based on the testimony of “lawmakers, elections officials[,] community advocates,”
and tribal representatives, that the ban would have that effect for many Native American voters. 329 F.Supp.3d at 868;
see id., at 870 (“[FJor many Native Americans living in rural locations,” voting “is an activity that requires the active
assistance of friends and neighbors”); supra, at 2369 — 2371. The idea that the claim here fails because the plaintiffs did
not produce less meaningful evidence (a single person's experience) does not meet the straight-face standard. And the
majority's remaining argument is, if anything, more eccentric. Here, the majority assures us that the Postal Service has
a “statutory obligation[ ]” to provide “effective and regular postal services to rural areas.” Ante, at 2348, n. 21. But the
record shows what the record shows—once again, in the Court of Appeals' words, that Native Americans in rural Arizona
“often must travel 45 minutes to 2 hours just to get to a mailbox.” Democratic Nat. Committee v. Hobbs, 948 F.3d 989,
1006 (C.A.9 2020). That kind of background circumstance is central to Section 2's totality-of-circumstances analysis—
and here produces a significant racial disparity in the opportunity to vote. The majority's argument to the contrary is no
better than if it condoned a literacy test on the ground that a State had long had a statutory obligation to teach all its
citizens to read and write.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
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Synopsis

Background: County brought declaratory judgment
action against United States Attorney General, seeking
determination that Voting Rights Act's coverage formula and
preclearance requirement, under which covered jurisdictions
were required to demonstrate that proposed voting law
changes were not discriminatory, was unconstitutional.
United States and civil rights organization intervened. After
intervenors' motion for additional discovery was denied, 270
F.R.D. 16, parties cross-moved for summary judgment. The
United States District Court for the District of Columbia, John
D. Bates, J., 811 F.Supp.2d 424, entered summary judgment
for Attorney General. County appealed. The United States
Court of Appeals for the District of Columbia Circuit, Tatel,

Circuit Judge, 679 F.3d 848, affirmed. Certiorari was granted.

The Supreme Court, Chief Justice Roberts, held that Voting
Rights Act provision setting forth coverage formula was
unconstitutional.

Reversed.
Justice Thomas filed concurring opinion.

Justice Ginsburg filed dissenting opinion in which Justices
Breyer, Sotomayor, and Kagan joined.

West Codenotes

Held Unconstitutional
42 U.S.C.A. § 1973b(b), transferred to 52 U.S.C.A. § 10303

*%2615 Syllabus>k

*529 The Voting Rights Act of 1965 was enacted to address
entrenched racial discrimination in voting, “an insidious and
pervasive evil which had been perpetuated in certain parts of
our country through unremitting and ingenious defiance of the
Constitution.” South Carolina v. Katzenbach, 383 U.S. 301,
309, 86 S.Ct. 803, 15 L.Ed.2d 769. Section 2 of the Act, which
bans any “standard, practice, or procedure” that “results in a
denial or abridgement of the right of any citizen ... to vote
on account of race or color,” 42 U.S.C. § 1973(a), applies
nationwide, is permanent, and is not at issue in this case. Other
sections apply only to some parts of the country. Section 4
of the Act provides the “coverage formula,” defining the “
covered jurisdictions” as States or political subdivisions that
maintained tests or devices as prerequisites to voting, and had
low voter registration or turnout, in the 1960s and early 1970s.
§ 1973b(b). In those covered jurisdictions, § 5 of the Act
provides that no change in voting procedures can take effect
until approved by specified federal authorities in Washington,
D.C. § 1973c(a). Such approval is known as “preclearance.”

The coverage formula and preclearance requirement were
initially set to expire after five years, but the Act has been
reauthorized several times. In 2006, the Act was reauthorized
for an additional 25 years, but the coverage formula was
not changed. Coverage still turned on whether a jurisdiction
had a voting test in the 1960s or 1970s, and had low voter
registration or turnout at that time. Shortly after the 2006
reauthorization, a Texas utility district sought to bail out
from the Act's coverage and, in the alternative, challenged
the Act's constitutionality. This Court resolved the challenge
on statutory grounds, but expressed serious doubts about
the Act's continued constitutionality. See Northwest Austin
Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 129
S.Ct. 2504, 174 L.Ed.2d 140.

Petitioner Shelby County, in the covered jurisdiction of
Alabama, sued the Attorney General in Federal District Court
in Washington, D.C., seeking a declaratory judgment that
sections 4(b) and 5 are facially unconstitutional, as well
as a permanent injunction against their enforcement. The
District Court upheld the Act, finding that the evidence before
Congress in 2006 was sufficient to justify reauthorizing § 5
and continuing *530 § 4(b)'s coverage formula. The D.C.
Circuit affirmed. After surveying the evidence in the record,
that court accepted Congress's conclusion that § 2 litigation
remained inadequate in the covered jurisdictions to protect the
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rights of minority voters, that § 5 was therefore still necessary,
and that the coverage formula continued to pass constitutional
muster.

Held : Section 4 of the Voting Rights Act is unconstitutional;
its formula can no longer be used as a basis for subjecting
jurisdictions to preclearance. Pp. 2622 — 2628.

(a) In Northwest Austin, this Court noted that the Voting
Rights Act “imposes current burdens and must be justified
by current needs” and concluded that “a departure **2616

from the fundamental principle of equal sovereignty requires
a showing that a statute's disparate geographic coverage is
sufficiently related to the problem that it targets.” 557 U.S., at
203, 129 S.Ct. 2504. These basic principles guide review of
the question presented here. Pp. 2622 — 2627.

(1) State legislation may not contravene federal law.
States retain broad autonomy, however, in structuring their
governments and pursuing legislative objectives. Indeed, the
Tenth Amendment reserves to the States all powers not
specifically granted to the Federal Government, including
“the power to regulate elections.” Gregory v. Ashcroft, 501
U.S. 452, 461-462, 111 S.Ct. 2395, 115 L.Ed.2d 410. There
is also a “fundamental principle of equal sovereignty” among
the States, which is highly pertinent in assessing disparate
treatment of States. Northwest Austin, supra, at 203, 129 S.Ct.
2504.

The Voting Rights Act sharply departs from these basic
principles. It requires States to beseech the Federal
Government for permission to implement laws that they
would otherwise have the right to enact and execute on their
own. And despite the tradition of equal sovereignty, the Act
applies to only nine States (and additional counties). That is
why, in 1966, this Court described the Act as “stringent” and
“potent,” Katzenbach, 383 U.S., at 308, 315, 337, 86 S.Ct.
803. The Court nonetheless upheld the Act, concluding that
such an “uncommon exercise of congressional power” could
be justified by “exceptional conditions.” /d., at 334, 86 S.Ct.
803. Pp. 2622 — 2625.

(2) In 1966, these departures were justified by the “blight
of racial discrimination in voting” that had “infected the
electoral process in parts of our country for nearly a century,”
Katzenbach, 383 U.S., at 308, 86 S.Ct. 803. At the time, the
coverage formula—the means of linking the exercise of the
unprecedented authority with the problem that warranted it
—made sense. The Act was limited to areas where Congress

found “evidence of actual voting discrimination,” and the
covered jurisdictions shared two characteristics: “the use of
tests and devices for voter registration, and a voting rate
in the 1964 presidential election at least 12 points *531

below the national average.” /d., at 330, 86 S.Ct. 803. The
Court explained that “[t]ests and devices are relevant to
voting discrimination because of their long history as a tool
for perpetrating the evil; a low voting rate is pertinent for
the obvious reason that widespread disenfranchisement must
inevitably affect the number of actual voters.” /bid. The Court
therefore concluded that “the coverage formula [was] rational
in both practice and theory.” /bid. Pp. 2624 — 2625.

(3) Nearly 50 years later, things have changed dramatically.
Largely because of the Voting Rights Act, “[v]oter turnout
and registration rates” in covered jurisdictions ‘“now
approach parity. Blatantly discriminatory evasions of federal
decrees are rare. And minority candidates hold office at
unprecedented levels.” Northwest Austin, supra, at 202, 129
S.Ct. 2504. The tests and devices that blocked ballot access
have been forbidden nationwide for over 40 years. Yet the Act
has not eased § 5's restrictions or narrowed the scope of § 4's
coverage formula along the way. Instead those extraordinary
and unprecedented features have been reauthorized as if
nothing has changed, and they have grown even stronger.
Because § 5 applies only to those jurisdictions singled out by §
4, the Court turns to consider that provision. Pp. 2625 —2627.

(b) Section 4's formula is unconstitutional in light of current
conditions. Pp. 2627 — 2631.

*%2617 (1) In 1966, the coverage formula was “rational
in both practice and theory.” Katzenbach, supra, at 330,
86 S.Ct. 803. It looked to cause (discriminatory tests) and
effect (low voter registration and turnout), and tailored the
remedy (preclearance) to those jurisdictions exhibiting both.
By 2009, however, the “coverage formula raise[d] serious
constitutional questions.” Northwest Austin, supra, at 204,
129 S.Ct. 2504. Coverage today is based on decades-old
data and eradicated practices. The formula captures States
by reference to literacy tests and low voter registration and
turnout in the 1960s and early 1970s. But such tests have
been banned for over 40 years. And voter registration and
turnout numbers in covered States have risen dramatically.
In 1965, the States could be divided into those with a recent
history of voting tests and low voter registration and turnout
and those without those characteristics. Congress based its
coverage formula on that distinction. Today the Nation is no
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longer divided along those lines, yet the Voting Rights Act
continues to treat it as if it were. Pp. 2627 — 2628.

(2) The Government attempts to defend the formula on
grounds that it is “reverse-engineered”—Congress identified
the jurisdictions to be covered and then came up with criteria
to describe them. Katzenbach did not sanction such an
approach, reasoning instead that the coverage formula was
rational because the “formula ... was relevant to the problem.”
383 U.S., at 329, 330, 86 S.Ct. 803. The Government has a
fallback *532 argument—because the formula was relevant
in 1965, its continued use is permissible so long as any
discrimination remains in the States identified in 1965. But
this does not look to “current political conditions,” Northwest
Austin, supra, at 203, 129 S.Ct. 2504, instead relying on
a comparison between the States in 1965. But history did
not end in 1965. In assessing the “current need[ ]” for
a preclearance system treating States differently from one
another today, history since 1965 cannot be ignored. The
Fifteenth Amendment is not designed to punish for the past;
its purpose is to ensure a better future. To serve that purpose,
Congress—if it is to divide the States—must identify those
jurisdictions to be singled out on a basis that makes sense in
light of current conditions. Pp. 2627 — 2629.

(3) Respondents also rely heavily on data from the
record compiled by Congress before reauthorizing the Act.
Regardless of how one looks at that record, no one can
fairly say that it shows anything approaching the “pervasive,”

2 ¢

“flagrant,” “widespread,” and “rampant” discrimination that
clearly distinguished the covered jurisdictions from the rest
of the Nation in 1965. Katzenbach, supra, at 308, 315, 331,
86 S.Ct. 803. But a more fundamental problem remains:
Congress did not use that record to fashion a coverage
formula grounded in current conditions. It instead re-enacted
a formula based on 40-year—old facts having no logical

relation to the present day. Pp. 2629 — 2630.
679 F.3d 848, reversed.

ROBERTS, C.J., delivered the opinion of the Court,
in which SCALIA, KENNEDY, THOMAS, and ALITO,
JJ., joined. THOMAS, J., filed a concurring opinion.
GINSBURG, J., filed a dissenting opinion, in which
BREYER, SOTOMAYOR, and KAGAN, JJ., joined.
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Opinion
Chief Justice ROBERTS delivered the opinion of the Court.

*534 The Voting Rights Act of 1965 employed
extraordinary measures to address an extraordinary problem.
Section 5 *535 of the Act required States to obtain federal
permission before enacting any law related to voting—a
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drastic departure from basic principles of federalism. And §
4 of the Act applied that requirement only to some States
—an equally dramatic departure from the principle that all
States enjoy equal sovereignty. This was strong medicine,
but Congress determined it was needed to address entrenched
racial discrimination in voting, “an insidious and pervasive
evil which had been perpetuated in certain parts of our
country through unremitting and ingenious defiance of the
Constitution.” South Carolina v. Katzenbach, 383 U.S. 301,
309, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966). As we explained
in upholding the law, “exceptional conditions can justify
legislative measures not otherwise appropriate.” /d., at 334,
86 S.Ct. 803. Reflecting the unprecedented nature of these
measures, they were scheduled to expire after five years. See
Voting Rights Act of 1965, § 4(a), 79 Stat. 438.

Nearly 50 years later, they are still in effect; indeed, they
have been made more stringent, and are now scheduled to last
until 2031. There is no denying, however, that the conditions
that originally justified these measures no longer characterize
voting in the covered jurisdictions. By 2009, “the racial gap
in voter registration and turnout [was] lower in the States
originally **2619 covered by § 5 than it [was] nationwide.”
Northwest Austin Municipal Util. Dist. No. One v. Holder,
557 U.S. 193, 203-204, 129 S.Ct. 2504, 174 L.Ed.2d 140
(2009). Since that time, Census Bureau data indicate that
African—American voter turnout has come to exceed white
voter turnout in five of the six States originally covered by §
5, with a gap in the sixth State of less than one half of one
percent. See Dept. of Commerce, Census Bureau, Reported
Voting and Registration, by Sex, Race and Hispanic Origin,
for States (Nov. 2012) (Table 4b).

*536 At the same time, voting discrimination still exists;
no one doubts that. The question is whether the Act's
extraordinary measures, including its disparate treatment of
the States, continue to satisfy constitutional requirements. As
we put it a short time ago, “the Act imposes current burdens
and must be justified by current needs.” Northwest Austin,
557 U.S., at 203, 129 S.Ct. 2504.

A

The Fifteenth Amendment was ratified in 1870, in the wake
of the Civil War. It provides that “[t]he right of citizens of
the United States to vote shall not be denied or abridged by

the United States or by any State on account of race, color,
or previous condition of servitude,” and it gives Congress the
“power to enforce this article by appropriate legislation.”

“The first century of congressional enforcement of the
Amendment, however, can only be regarded as a failure.”
Id., at 197, 129 S.Ct. 2504. In the 1890s, Alabama, Georgia,
Louisiana, Mississippi, North Carolina, South Carolina, and
Virginia began to enact literacy tests for voter registration
and to employ other methods designed to prevent African—
Americans from voting. Katzenbach, 383 U.S., at 310, 86
S.Ct. 803. Congress passed statutes outlawing some of these
practices and facilitating litigation against them, but litigation
remained slow and expensive, and the States came up with
new ways to discriminate as soon as existing ones were
struck down. Voter registration of African—Americans barely
improved. /d., at 313-314, 86 S.Ct. 803.

Inspired to action by the civil rights movement, Congress
responded in 1965 with the Voting Rights Act. Section 2 was
enacted to forbid, in all 50 States, any “standard, practice,
or procedure ... imposed or applied ... to deny or abridge the
right of any citizen of the United States to vote on account
of race or color.” 79 Stat. 437. The current *537 version
forbids any “ standard, practice, or procedure” that “results
in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color.” 42 U.S.C. §
1973(a). Both the Federal Government and individuals have
sued to enforce § 2, see, e.g., Johnson v. De Grandy, 512 U.S.
997, 114 S.Ct. 2647, 129 L.Ed.2d 775 (1994), and injunctive
relief is available in appropriate cases to block voting laws
from going into effect, see 42 U.S.C. § 1973j(d). Section 2 is
permanent, applies nationwide, and is not at issue in this case.

Other sections targeted only some parts of the country. At
the time of the Act's passage, these “covered” jurisdictions
were those States or political subdivisions that had maintained
a test or device as a prerequisite to voting as of November
1, 1964, and had less than 50 percent voter registration or
turnout in the 1964 Presidential election. § 4(b), 79 Stat. 438.
Such tests or devices included literacy and knowledge tests,
good moral character requirements, the need for vouchers
from registered voters, and the like. § 4(c), id., at 438—4309.
A **2620 covered jurisdiction could “bail out” of coverage
if it had not used a test or device in the preceding five years
“for the purpose or with the effect of denying or abridging
the right to vote on account of race or color.” § 4(a), id., at
438. In 1965, the covered States included Alabama, Georgia,
Louisiana, Mississippi, South Carolina, and Virginia. The
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additional covered subdivisions included 39 counties in North
Carolina and one in Arizona. See 28 C.F.R. pt. 51, App.
(2012).

In those jurisdictions, § 4 of the Act banned all such tests
or devices. § 4(a), 79 Stat. 438. Section 5 provided that no
change in voting procedures could take effect until it was
approved by federal authorities in Washington, D.C.—either
the Attorney General or a court of three judges. /d., at 439. A
jurisdiction could obtain such “preclearance” only by proving
that the change had neither “the purpose [nor] the effect of
denying or abridging the right to vote on account of race or
color.” 1bid.

*538 Sections 4 and 5 were intended to be temporary;
they were set to expire after five years. See § 4(a), id.,
at 438; Northwest Austin, supra, at 199, 129 S.Ct. 2504.
In South Carolina v. Katzenbach, we upheld the 1965
Act against constitutional challenge, explaining that it was
justified to address “voting discrimination where it persists on
a pervasive scale.” 383 U.S., at 308, 86 S.Ct. 803.

In 1970, Congress reauthorized the Act for another five
years, and extended the coverage formula in § 4(b) to
jurisdictions that had a voting test and less than 50 percent
voter registration or turnout as of 1968. Voting Rights Act
Amendments of 1970, §§ 3—4, 84 Stat. 315. That swept in
several counties in California, New Hampshire, and New
York. See 28 C.F.R. pt. 51, App. Congress also extended the
ban in § 4(a) on tests and devices nationwide. § 6, 84 Stat. 315.

In 1975, Congress reauthorized the Act for seven more
years, and extended its coverage to jurisdictions that had
a voting test and less than 50 percent voter registration or
turnout as of 1972. Voting Rights Act Amendments of 1975,
§§ 101, 202, 89 Stat. 400, 401. Congress also amended
the definition of “test or device” to include the practice of
providing English-only voting materials in places where over
five percent of voting-age citizens spoke a single language
other than English. § 203, id., at 401-402. As a result of
these amendments, the States of Alaska, Arizona, and Texas,
as well as several counties in California, Florida, Michigan,
New York, North Carolina, and South Dakota, became
covered jurisdictions. See 28 C.F.R. pt. 51, App. Congress
correspondingly amended sections 2 and 5 to forbid voting
discrimination on the basis of membership in a language
minority group, in addition to discrimination on the basis of
race or color. §§ 203, 206, 89 Stat. 401, 402. Finally, Congress

made the nationwide ban on tests and devices permanent. §
102, id., at 400.

In 1982, Congress reauthorized the Act for 25 years, but
did not alter its coverage formula. See Voting Rights Act
*539 Amendments, 96 Stat. 131. Congress did, however,
amend the bailout provisions, allowing political subdivisions
of covered jurisdictions to bail out. Among other prerequisites
for bailout, jurisdictions and their subdivisions must not have
used a forbidden test or device, failed to receive preclearance,
or lost a § 2 suit, in the ten years prior to seeking bailout. §
2,id., at 131-133.

We upheld these reauthorizations
constitutional challenge. See Georgia v. United States, 411
U.S. 526, 93 S.Ct. 1702, 36 L.Ed.2d 472 (1973); City of
*%*2621 Romev. United States, 446 U.S. 156, 100 S.Ct. 1548,
64 L.Ed.2d 119 (1980); Lopez v. Monterey County, 525 U.S.
266, 119 S.Ct. 693, 142 L.Ed.2d 728 (1999).

each of against

In 2006, Congress again reauthorized the Voting Rights Act
for 25 years, again without change to its coverage formula.
Fannie Lou Hamer, Rosa Parks, and Coretta Scott King
Voting Rights Act Reauthorization and Amendments Act,
120 Stat. 577. Congress also amended § 5 to prohibit more
conduct than before. § 5, id., at 580-581; see Reno v.
Bossier Parish School Bd., 528 U.S. 320, 341, 120 S.Ct.
866, 145 L.Ed.2d 845 (2000) (Bossier II ); Georgia v.
Ashceroft, 539 U.S. 461, 479, 123 S.Ct. 2498, 156 L.Ed.2d
428 (2003). Section 5 now forbids voting changes with
“any discriminatory purpose” as well as voting changes that
diminish the ability of citizens, on account of race, color, or
language minority status, “to elect their preferred candidates
of choice.” 42 U.S.C. §§ 1973¢(b)-(d).

Shortly after this reauthorization, a Texas utility district
brought suit, seeking to bail out from the Act's coverage and,
in the alternative, challenging the Act's constitutionality. See
Northwest Austin, 557 U.S., at 200-201, 129 S.Ct. 2504.
A three-judge District Court explained that only a State
or political subdivision was eligible to seek bailout under
the statute, and concluded that the utility district was not a
political subdivision, a term that encompassed only “counties,
parishes, and voter-registering subunits.” Northwest Austin
Municipal Util. Dist. No. One v. Mukasey, 573 F.Supp.2d
221, 232 (D.D.C.2008). The District Court also rejected the
constitutional challenge. /d., at 283.
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*540 We reversed. We explained that “ ‘normally the
Court will not decide a constitutional question if there is
some other ground upon which to dispose of the case.” ”
Northwest Austin, supra, at 205, 129 S.Ct. 2504 (quoting
Escambia County v. McMillan, 466 U.S. 48, 51, 104 S.Ct.
1577, 80 L.Ed.2d 36 (1984) (per curiam )). Concluding that
“underlying constitutional concerns,” among other things,
“compel[led] a broader reading of the bailout provision,”
we construed the statute to allow the utility district to seek
bailout. Northwest Austin, 557 U.S., at 207, 129 S.Ct. 2504.
In doing so we expressed serious doubts about the Act's
continued constitutionality.

We explained that § 5 “imposes substantial federalism costs”
and “differentiates between the States, despite our historic
tradition that all the States enjoy equal sovereignty.” /d., at
202, 203, 129 S.Ct. 2504 (internal quotation marks omitted).
We also noted that “[t]hings have changed in the South.
Voter turnout and registration rates now approach parity.
Blatantly discriminatory evasions of federal decrees are rare.
And minority candidates hold office at unprecedented levels.”
Id., at 202, 129 S.Ct. 2504. Finally, we questioned whether the
problems that § 5 meant to address were still “concentrated
in the jurisdictions singled out for preclearance.” /d., at 203,
129 S.Ct. 2504.

Eight Members of the Court subscribed to these views, and the
remaining Member would have held the Act unconstitutional.
Ultimately, however, the Court's construction of the bailout
provision left the constitutional issues for another day.

B

Shelby County is located in Alabama, a covered jurisdiction.
It has not sought bailout, as the Attorney General has recently
objected to voting changes proposed from within the county.
See App. 87a-92a. Instead, in 2010, the county sued the
Attorney General in Federal District Court in Washington,
D.C., seeking a declaratory judgment that sections 4(b)
and 5 *%*2622 of the Voting Rights Act are facially
unconstitutional, as well as a permanent injunction against
their *541 enforcement. The District Court ruled against the
county and upheld the Act. 811 F.Supp.2d 424, 508 (2011).
The court found that the evidence before Congress in 2006
was sufficient to justify reauthorizing § 5 and continuing the
§ 4(b) coverage formula.

The Court of Appeals for the D.C. Circuit affirmed. In
assessing § 5, the D.C. Circuit considered six primary
categories of evidence: Attorney General objections to voting
changes, Attorney General requests for more information
regarding voting changes, successful § 2 suits in covered
jurisdictions, the dispatching of federal observers to monitor
elections in covered jurisdictions, § 5 preclearance suits
involving covered jurisdictions, and the deterrent effect of § 5.
See 679 F.3d 848, 862—863 (2012). After extensive analysis of
the record, the court accepted Congress's conclusion that § 2
litigation remained inadequate in the covered jurisdictions to
protect the rights of minority voters, and that § 5 was therefore
still necessary. /d., at 873.

Turning to § 4, the D.C. Circuit noted that the evidence for
singling out the covered jurisdictions was “less robust” and
that the issue presented “a close question.” /d., at 879. But
the court looked to data comparing the number of successful
§ 2 suits in the different parts of the country. Coupling that
evidence with the deterrent effect of § 5, the court concluded
that the statute continued “to single out the jurisdictions in
which discrimination is concentrated,” and thus held that the
coverage formula passed constitutional muster. /d., at 883.

Judge Williams dissented. He found “no positive correlation
between inclusion in § 4(b)'s coverage formula and low
black registration or turnout.” /d., at 891. Rather, to the
extent there was any correlation, it actually went the other
way: “condemnation under § 4(b) is a marker of higher
black registration and turnout.” /bid. (emphasis added).
Judge Williams also found that “[c]overed jurisdictions have
far more black officeholders as a proportion of the black
*542 population than do uncovered ones.” Id., at 892.
As to the evidence of successful § 2 suits, Judge Williams
disaggregated the reported cases by State, and concluded
that “[t]he five worst uncovered jurisdictions ... have worse
records than eight of the covered jurisdictions.” /d., at 897.
He also noted that two covered jurisdictions—Arizona and
Alaska—had not had any successful reported § 2 suit brought
against them during the entire 24 years covered by the data.
Ibid. Judge Williams would have held the coverage formula
of § 4(b) “irrational” and unconstitutional. /d., at 885.

We granted certiorari. 568 U.S. ——, 133 S.Ct. 594, 184
L.Ed.2d 389 (2012).

I
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In Northwest Austin, we stated that “the Act imposes current
burdens and must be justified by current needs.” 557 U.S.,
at 203, 129 S.Ct. 2504. And we concluded that “a departure
from the fundamental principle of equal sovereignty requires
a showing that a statute's disparate geographic coverage is
sufficiently related to the problem that it targets.” Ibid. These

basic principles guide our review of the question before us.!

*%2623 A

The Constitution and laws of the United States are “the
supreme Law of the Land.” U.S. Const., Art. VI, cl. 2.
State legislation may not contravene federal law. The Federal
Government does not, however, have a general right to review
and veto state enactments before they go into effect. A
proposal to grant such authority to “negative” state laws was
considered at the Constitutional Convention, but rejected in
favor of allowing state laws to take effect, subject to later
challenge under the Supremacy Clause. See 1 *543 Records
of the Federal Convention of 1787, pp. 21, 164-168 (M.
Farrand ed. 1911); 2 id., at 27-29, 390-392.

Outside the strictures of the Supremacy Clause, States
retain broad autonomy in structuring their governments
and pursuing legislative objectives. Indeed, the Constitution
provides that all powers not specifically granted to the Federal
Government are reserved to the States or citizens. Amdt. 10.
This “allocation of powers in our federal system preserves
the integrity, dignity, and residual sovereignty of the States.”
Bond v. United States, 564 U.S. ——, ——, 131 S.Ct. 2355,
2364, 180 L.Ed.2d 269 (2011). But the federal balance “is not
just an end in itself: Rather, federalism secures to citizens the
liberties that derive from the diffusion of sovereign power.”
1bid. (internal quotation marks omitted).

133

More specifically, “ ‘the Framers of the Constitution intended
the States to keep for themselves, as provided in the Tenth
Amendment, the power to regulate elections.” ” Gregory v.
Ashcroft, 501 U.S.452,461-462, 111 S.Ct. 2395, 115 L.Ed.2d
410 (1991) (quoting Sugarman v. Dougall, 413 U.S. 634,
647, 93 S.Ct. 2842, 37 L.Ed.2d 853 (1973); some internal
quotation marks omitted). Of course, the Federal Government
retains significant control over federal elections. For instance,
the Constitution authorizes Congress to establish the time and
manner for electing Senators and Representatives. Art. 1, § 4,
cl. 1; see also Arizona v. Inter Tribal Council of Ariz., Inc., —
uU.S,, at ———, 133 S.Ct., at 2253 — 2254. But States

have “broad powers to determine the conditions under which

the right of suffrage may be exercised.” Carrington v. Rash,
380 U.S.89,91,85S.Ct. 775, 13 L.Ed.2d 675 (1965) (internal
quotation marks omitted); see also Arizona, ante, at — U.S.,
———, 133 S.Ct., at 2257 — 2259. And “[e]ach State
has the power to prescribe the qualifications of its officers and

at

the manner in which they shall be chosen.” Boyd v. Nebraska
ex rel. Thayer, 143 U.S. 135, 161, 12 S.Ct. 375, 36 L.Ed. 103
(1892). Drawing lines for congressional districts is likewise
“primarily the duty and responsibility of the State.” Perry v.
Perez, 565 U.S. —— —— 132 S.Ct. 934, 940, 181 L.Ed.2d
900 (2012) (per curiam ) (internal quotation marks omitted).

*544 Not only do States retain sovereignty under the
Constitution, there is also a “fundamental principle of equal
sovereignty” among the States. Northwest Austin, supra, at
203, 129 S.Ct. 2504 (citing United States v. Louisiana, 363
U.S. 1, 16, 80 S.Ct. 961, 4 L.Ed.2d 1025 (1960); Lessee of
Pollard v. Hagan, 3 How. 212, 223, 11 L.Ed. 565 (1845);
and Texas v. White, 7 Wall. 700, 725-726, 19 L.Ed. 227
(1869); emphasis added). Over a hundred years ago, this
Court explained that our Nation “was and is a union of
States, equal in power, dignity and authority.” Coyle v. Smith,
221 U.S. 559, 567, 31 S.Ct. 688, 55 L.Ed. 853 (1911).
Indeed, “the constitutional equality of the States is essential
to the harmonious operation of the scheme upon which the
Republic was organized.” Id., at 580, 31 S.Ct. 688. Coyle
concerned the admission of new States, and Katzenbach
rejected the notion that the principle **2624 operated as a
bar on differential treatment outside that context. 383 U.S.,
at 328-329, 86 S.Ct. 803. At the same time, as we made
clear in Northwest Austin, the fundamental principle of equal
sovereignty remains highly pertinent in assessing subsequent
disparate treatment of States. 557 U.S., at 203, 129 S.Ct. 2504.

The Voting Rights Act sharply departs from these basic
principles. It suspends “all changes to state election law
—however innocuous—until they have been precleared by
federal authorities in Washington, D.C.” Id., at 202, 129
S.Ct. 2504. States must beseech the Federal Government for
permission to implement laws that they would otherwise have
the right to enact and execute on their own, subject of course
to any injunction in a § 2 action. The Attorney General has 60
days to object to a preclearance request, longer if he requests
more information. See 28 C.F.R. §§ 51.9, 51.37. If a State
seeks preclearance from a three-judge court, the process can
take years.

And despite the tradition of equal sovereignty, the Act applies
to only nine States (and several additional counties). While
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Shelby County, Ala. v. Holder, 570 U.S. 529 (2013)

133 S.Ct. 2612, 186 L.Ed.2d 651, 81 USLW 4572, 13 Cal. Daily Op. Serv. 6569...

one State waits months or years and expends funds to
implement a validly enacted law, its neighbor can typically
put the same law into effect immediately, through the normal
*545 legislative process. Even if a noncovered jurisdiction
is sued, there are important differences between those
proceedings and preclearance proceedings; the preclearance
proceeding “not only switches the burden of proof to the
supplicant jurisdiction, but also applies substantive standards
quite different from those governing the rest of the nation.”
679 F.3d, at 884 (Williams, J., dissenting) (case below).

All this explains why, when we first upheld the Act
in 1966, we described it as “stringent” and “potent.”
Katzenbach, 383 U.S., at 308, 315, 337, 86 S.Ct. 803. We
recognized that it “may have been an uncommon exercise
of congressional power,” but concluded that “legislative
measures not otherwise appropriate” could be justified by
“exceptional conditions.” /d., at 334, 86 S.Ct. 803. We have
since noted that the Act “authorizes federal intrusion into
sensitive areas of state and local policymaking,” Lopez, 525
U.S., at 282, 119 S.Ct. 693, and represents an “extraordinary
departure from the traditional course of relations between
the States and the Federal Government,” Presley v. Etowah
County Comm'n, 502 U.S. 491, 500-501, 112 S.Ct. 820, 117
L.Ed.2d 51 (1992). As we reiterated in Northwest Austin,
the Act constitutes “extraordinary legislation otherwise
unfamiliar to our federal system.” 557 U.S., at 211, 129 S.Ct.
2504.

B

In 1966, we found these departures from the basic features
of our system of government justified. The “blight of racial
discrimination in voting” had “infected the electoral process
in parts of our country for nearly a century.” Katzenbach, 383
U.S.,at 308, 86 S.Ct. 803. Several States had enacted a variety
of requirements and tests “specifically designed to prevent”
African—Americans from voting. /d., at 310, 86 S.Ct. 803.
Case-by-case litigation had proved inadequate to prevent such
racial discrimination in voting, in part because States “merely
switched to discriminatory devices not covered by the federal
decrees,” “enacted difficult new tests,” or simply “defied and
evaded court orders.” /d., at 314, 86 S.Ct. 803. Shortly before

*546 enactment of the Voting Rights Act, only 19.4 percent
of African—Americans of voting age were registered to vote in
Alabama, only 31.8 percent in Louisiana, and only 6.4 percent
in Mississippi. /d., at 313, 86 S.Ct. 803. Those figures were

roughly *%2625 50 percentage points or more below the
figures for whites. /bid.

In short, we concluded that “[u]nder the compulsion of these
unique circumstances, Congress responded in a permissibly
decisive manner.” Id., at 334, 335, 86 S.Ct. 803. We also
noted then and have emphasized since that this extraordinary
legislation was intended to be temporary, set to expire after
five years. Id., at 333, 86 S.Ct. 803; Northwest Austin, supra,
at 199, 129 S.Ct. 2504.

At the time, the coverage formula—the means of linking the
exercise of the unprecedented authority with the problem that
warranted it—made sense. We found that “Congress chose to
limit its attention to the geographic areas where immediate
action seemed necessary.” Katzenbach, 383 U.S., at 328,
86 S.Ct. 803. The areas where Congress found “evidence
of actual voting discrimination” shared two characteristics:
“the use of tests and devices for voter registration, and
a voting rate in the 1964 presidential election at least 12
points below the national average.” Id., at 330, 86 S.Ct.
803. We explained that “[t]ests and devices are relevant
to voting discrimination because of their long history as a
tool for perpetrating the evil; a low voting rate is pertinent
for the obvious reason that widespread disenfranchisement
must inevitably affect the number of actual voters.” Ibid.
We therefore concluded that “the coverage formula [was]
rational in both practice and theory.” /bid. It accurately
reflected those jurisdictions uniquely characterized by voting
discrimination “on a pervasive scale,” linking coverage to the
devices used to effectuate discrimination and to the resulting
disenfranchisement. /d., at 308, 86 S.Ct. 803. The formula
ensured that the “stringent remedies [were] aimed at areas
where voting discrimination ha[d] been most flagrant.” /d., at
315, 86 S.Ct. 803.

*547 C

Nearly 50 years later, things have changed dramatically.
Shelby County contends that the preclearance requirement,
even without regard to its disparate coverage, is now
unconstitutional. Its arguments have a good deal of force.
In the covered jurisdictions, “[v]oter turnout and registration
rates now approach parity. Blatantly discriminatory evasions
of federal decrees are rare. And minority candidates hold
office at unprecedented levels.” Northwest Austin, 557 U.S.,
at 202, 129 S.Ct. 2504. The tests and devices that blocked
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access to the ballot have been forbidden nationwide for over
40 years. See § 6, 84 Stat. 315; § 102, 89 Stat. 400.

Those conclusions are not ours alone. Congress said the
same when it reauthorized the Act in 2006, writing that
“[s]ignificant progress has been made in eliminating first
generation barriers experienced by minority voters, including
increased numbers of registered minority voters, minority
voter turnout, and minority representation in Congress, State
legislatures, and local elected offices.” § 2(b)(1), 120 Stat.
577. The House Report elaborated that “the number of
African—Americans who are registered and who turn out
to cast ballots has increased significantly over the last 40
years, particularly since 1982,” and noted that “[i]n some
circumstances, minorities register to vote and cast ballots at
levels that surpass those of white voters.” H.R.Rep. 109—
478, at 12 (2006), 2006 U.S.C.C.A.N. 618, 627. That Report
also explained that there have been “significant increases
in the number of African—Americans serving in elected
offices”; more specifically, there has been approximately a
1,000 percent increase since 1965 in the number of African—
American elected officials in the six States originally covered

by the Voting Rights Act. Id., at 18.

*%2626 The following chart, compiled from the Senate and
House Reports, compares voter registration numbers from
1965 to those from 2004 in the six originally covered States.
These *548 are the numbers that were before Congress when
it reauthorized the Act in 2006:

2008 |
T 1

White | Black | Gap | White | Black | Gap |

55'9_ 788 | 129 | 09 |

T ees

I

| Alabama 69,2 19.2

Georgin___|626] | 274 362 635 m 2 107
Louisiana } 0.5 h H ﬁ i 48.9 ) 751 | 71 4.0 |
Mississippi | 69.9 632 723 | "f 1 4;73_5 |

‘ South ’?5 7 .?‘.7.3 kBﬂ..-i- | ”4 4 i 711 3.3 i
Carclina |

| M ! }

| Virginia 611 | 383 228 | 68.2 | 4 [ 108 |

See S.Rep. No. 109-295, p. 11 (2006); H.R.Rep. No. 109-
478, at 12. The 2004 figures come from the Census Bureau.
Census Bureau data from the most recent election indicate
that African—American voter turnout exceeded white voter
turnout in five of the six States originally covered by § 5,
with a gap in the sixth State of less than one half of one
percent. See Dept. of Commerce, Census Bureau, Reported
Voting and Registration, by Sex, Race and Hispanic Origin,
for States (Table 4b). The preclearance statistics are also
illuminating. In the first decade after enactment of § 5, the
Attorney General objected to 14.2 percent of proposed voting

changes. H. R Rep. No. 109-478, at 22. In the last decade
before reenactment, the Attorney General objected to a mere
0.16 percent. S.Rep. No. 109-295, at 13.

There is no doubt that these improvements are in large
part because of the Voting Rights Act. The Act has proved
immensely successful at redressing racial discrimination and
integrating the voting process. See § 2(b)(1), 120 Stat. 577.
During the “Freedom Summer” of 1964, in Philadelphia,
Mississippi, three men were murdered while working in
the area to register African—American voters. See United
States v. *549 Price, 383 U.S. 787, 790, 86 S.Ct. 1152, 16
L.Ed.2d 267 (1966). On “Bloody Sunday” in 1965, in Selma,
Alabama, police beat and used tear gas against hundreds
marching in support of African—American enfranchisement.
See Northwest Austin, supra, at 220, n. 3, 129 S.Ct. 2504
(THOMAS, J., concurring in judgment in part and dissenting
in part). Today both of those towns are governed by African—
American mayors. Problems remain in these States and
others, but there is no denying that, due to the Voting Rights
Act, our Nation has made great strides.

Yet the Act has not eased the restrictions in § 5 or narrowed
the scope of the coverage formula in § 4(b) along the
way. Those extraordinary and unprecedented features were
reauthorized—as if nothing had changed. In fact, the Act's
unusual remedies have grown even stronger. When Congress
reauthorized the Act in 2006, it did so for another 25 years
on top of the previous 40—a far cry from the initial five-year
period. See 42 U.S.C. § 1973b(a)(8). Congress also expanded
the prohibitions in § 5. We had previously interpreted § 5
to prohibit only those redistricting plans that would have
the purpose or effect of worsening the position of minority
groups. See Bossier 11, 528 U.S., at 324, 335-336, 120 S.Ct.
866. In 2006, Congress amended § 5 to prohibit laws that
could have favored such groups *%2627 but did not do
so because of a discriminatory purpose, see 42 U.S.C. §
1973¢(c), even though we had stated that such broadening
of § 5 coverage would “exacerbate the substantial federalism
costs that the preclearance procedure already exacts, perhaps
to the extent of raising concerns about § 5's constitutionality,”
Bossier II, supra, at 336, 120 S.Ct. 866 (citation and internal
quotation marks omitted). In addition, Congress expanded
§ 5 to prohibit any voting law “that has the purpose of
or will have the effect of diminishing the ability of any
citizens of the United States,” on account of race, color, or
language minority status, “to elect their preferred candidates
of choice.” § 1973¢(b). In light of those two amendments,
the bar that covered jurisdictions *550 must clear has been
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raised even as the conditions justifying that requirement have
dramatically improved.

We have also previously highlighted the concern that
“the preclearance requirements in one State [might] be
unconstitutional in another.” Northwest Austin, 557 U.S., at
203, 129 S.Ct. 2504; see Georgia v. Ashcroft, 539 U.S., at 491,
123 S.Ct. 2498 (KENNEDY, J., concurring) (“considerations
of race that would doom a redistricting plan under the
Fourteenth Amendment or § 2 [of the Voting Rights Act] seem
to be what save it under § 5”). Nothing has happened since to
alleviate this troubling concern about the current application
of § 5.

Respondents do not deny that there have been improvements
on the ground, but argue that much of this can be attributed
to the deterrent effect of § 5, which dissuades covered
jurisdictions from engaging in discrimination that they would
resume should § 5 be struck down. Under this theory,
however, § 5 would be effectively immune from scrutiny; no
matter how “clean” the record of covered jurisdictions, the
argument could always be made that it was deterrence that
accounted for the good behavior.

The provisions of § 5 apply only to those jurisdictions singled
out by § 4. We now consider whether that coverage formula
is constitutional in light of current conditions.

III

A

When upholding the constitutionality of the coverage formula
in 1966, we concluded that it was “rational in both practice
and theory.” Katzenbach, 383 U.S., at 330, 86 S.Ct. 803.
The formula looked to cause (discriminatory tests) and effect
(low voter registration and turnout), and tailored the remedy
(preclearance) to those jurisdictions exhibiting both.

By 2009, however, we concluded that the “coverage formula
raise[d] serious constitutional questions.” Northwest Austin,
557 U.S., at 204, 129 S.Ct. 2504. As we explained, a statute's
“current burdens” must be justified by “current needs,”
and *551 any “disparate geographic coverage” must be
sufficiently related to the problem that it targets.” /d., at 203,
129 S.Ct. 2504. The coverage formula met that test in 1965,
but no longer does so.

Coverage today is based on decades-old data and eradicated
practices. The formula captures States by reference to literacy
tests and low voter registration and turnout in the 1960s and
early 1970s. But such tests have been banned nationwide for
over 40 years. § 6, 84 Stat. 315; § 102, 89 Stat. 400. And
voter registration and turnout numbers in the covered States
have risen dramatically in the years since. H.R.Rep. No. 109—
478, at 12. Racial disparity in those numbers was compelling
evidence justifying the preclearance remedy and the coverage
formula. See, e.g., **2628 Katzenbach, supra, at 313, 329—
330, 86 S.Ct. 803. There is no longer such a disparity.

In 1965, the States could be divided into two groups: those
with a recent history of voting tests and low voter registration
and turnout, and those without those characteristics. Congress
based its coverage formula on that distinction. Today the
Nation is no longer divided along those lines, yet the Voting
Rights Act continues to treat it as if it were.

B

The Government's defense of the formula is limited. First,
the Government contends that the formula is “reverse-
engineered”: Congress identified the jurisdictions to be
covered and then came up with criteria to describe them. Brief
for Federal Respondent 48—49. Under that reasoning, there
need not be any logical relationship between the criteria in the
formula and the reason for coverage; all that is necessary is
that the formula happen to capture the jurisdictions Congress
wanted to single out.

The Government suggests that Katzenbach sanctioned such
an approach, but the analysis in Katzenbach was quite
different. Katzenbach reasoned that the coverage formula
was rational because the “formula ... was relevant to the
*552 problem”: “Tests and devices are relevant to voting
discrimination because of their long history as a tool for
perpetrating the evil; a low voting rate is pertinent for the
obvious reason that widespread disenfranchisement must
inevitably affect the number of actual voters.” 383 U.S., at

329, 330, 86 S.Ct. 803.

Here, by contrast, the Government's reverse-engineering
argument does not even attempt to demonstrate the continued
relevance of the formula to the problem it targets. And in the
context of a decision as significant as this one—subjecting
a disfavored subset of States to “extraordinary legislation
otherwise unfamiliar to our federal system,” Northwest
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Austin, supra, at 211, 129 S.Ct. 2504—that failure to establish
even relevance is fatal.

The Government falls back to the argument that because the
formula was relevant in 1965, its continued use is permissible
so long as any discrimination remains in the States Congress
identified back then—regardless of how that discrimination
compares to discrimination in States unburdened by coverage.
Brief for Federal Respondent 49-50. This argument does
not look to “current political conditions,” Northwest Austin,
supra, at 203, 129 S.Ct. 2504, but instead relies on a
comparison between the States in 1965. That comparison
reflected the different histories of the North and South.
It was in the South that slavery was upheld by law until
uprooted by the Civil War, that the reign of Jim Crow denied
African—Americans the most basic freedoms, and that state
and local governments worked tirelessly to disenfranchise
citizens on the basis of race. The Court invoked that history
—rightly so—in sustaining the disparate coverage of the
Voting Rights Act in 1966. See Katzenbach, supra, at 308, 86
S.Ct. 803 (“The constitutional propriety of the Voting Rights
Act of 1965 must be judged with reference to the historical
experience which it reflects.”).

But history did not end in 1965. By the time the Act was
reauthorized in 2006, there had been 40 more years of it. In
assessing the “current need [ ]” for a preclearance system
*553 that treats States differently from one another today,
that history cannot be ignored. During that time, largely
because of the Voting Rights Act, voting tests were abolished,
disparities in voter registration and turnout due to race were
erased, and African—Americans attained political office in
record numbers. And yet the coverage formula that Congress
*%2629 reauthorized in 2006 ignores these developments,
keeping the focus on decades-old data relevant to decades-old
problems, rather than current data reflecting current needs.

The Fifteenth Amendment commands that the right to
vote shall not be denied or abridged on account of race
or color, and it gives Congress the power to enforce that
command. The Amendment is not designed to punish for
the past; its purpose is to ensure a better future. See Rice v.
Cayetano, 528 U.S. 495, 512, 120 S.Ct. 1044, 145 L.Ed.2d
1007 (2000) (“Consistent with the design of the Constitution,
the [Fifteenth] Amendment is cast in fundamental terms,
terms transcending the particular controversy which was the
immediate impetus for its enactment.”). To serve that purpose,
Congress—if it is to divide the States—must identify those
jurisdictions to be singled out on a basis that makes sense in

light of current conditions. It cannot rely simply on the past.
‘We made that clear in Northwest Austin, and we make it clear
again today.

C

In defending the coverage formula, the Government, the
intervenors, and the dissent also rely heavily on data from the
record that they claim justify disparate coverage. Congress
compiled thousands of pages of evidence before reauthorizing
the Voting Rights Act. The court below and the parties
have debated what that record shows—they have gone back
and forth about whether to compare covered to noncovered
jurisdictions as blocks, how to disaggregate the data State
by State, how to weigh § 2 cases as evidence of ongoing
discrimination, and whether to consider evidence not before
Congress, among other issues. Compare, e.g., *554 679
F.3d, at 873—883 (case below), with id., at 889—-902 (Williams,
J., dissenting). Regardless of how to look at the record,
however, no one can fairly say that it shows anything

LRI

approaching the “pervasive,” “flagrant,” “widespread,” and
“rampant” discrimination that faced Congress in 1965, and
that clearly distinguished the covered jurisdictions from the
rest of the Nation at that time. Katzenbach, supra, at 308, 315,
331, 86 S.Ct. 803; Northwest Austin, 557 U.S., at 201, 129

S.Ct. 2504.

But a more fundamental problem remains: Congress did
not use the record it compiled to shape a coverage formula
grounded in current conditions. It instead reenacted a formula
based on 40-year—old facts having no logical relation to
the present day. The dissent relies on “second-generation
barriers,” which are not impediments to the casting of ballots,
but rather electoral arrangements that affect the weight of
minority votes. That does not cure the problem. Viewing the
preclearance requirements as targeting such efforts simply
highlights the irrationality of continued reliance on the § 4
coverage formula, which is based on voting tests and access
to the ballot, not vote dilution. We cannot pretend that we
are reviewing an updated statute, or try our hand at updating
the statute ourselves, based on the new record compiled
by Congress. Contrary to the dissent's contention, see post,
at 2644, we are not ignoring the record; we are simply
recognizing that it played no role in shaping the statutory
formula before us today.

The dissent also turns to the record to argue that, in light of
voting discrimination in Shelby County, the county cannot
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complain about the provisions that subject it to preclearance.
Post, at2644 —2648. But that is like saying that a driver pulled
over pursuant to a policy of stopping all redheads cannot
complain about that policy, if it turns out his license has
expired. Shelby **2630 County's claim is that the coverage
formula here is unconstitutional in all its applications, because
of how it selects the jurisdictions subjected to preclearance.
The *555 county was selected based on that formula, and
may challenge it in court.

D

The dissent proceeds from a flawed premise. It quotes the
famous sentence from McCulloch v. Maryland, 4 Wheat.
316, 421, 4 L.Ed. 579 (1819), with the following emphasis:
“Let the end be legitimate, let it be within the scope of the
constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited,
but consist with the letter and spirit of the constitution, are
constitutional.” Post, at 2637 (emphasis in dissent). But this
case is about a part of the sentence that the dissent does not
emphasize—the part that asks whether a legislative means
is “consist[ent] with the letter and spirit of the constitution.”
The dissent states that “[iJt cannot tenably be maintained”
that this is an issue with regard to the Voting Rights Act,
post, at 2637, but four years ago, in an opinion joined by two
of today's dissenters, the Court expressly stated that “[t]he
Act's preclearance requirement and its coverage formula raise
serious constitutional questions.” Northwest Austin, supra, at
204, 129 S.Ct. 2504. The dissent does not explain how those
“serious constitutional questions” became untenable in four
short years.

The dissent treats the Act as if it were just like any other
piece of legislation, but this Court has made clear from the
beginning that the Voting Rights Act is far from ordinary.
At the risk of repetition, Katzenbach indicated that the
Act was “uncommon” and “not otherwise appropriate,” but
was justified by “exceptional” and “unique” conditions. 383
U.S., at 334, 335, 86 S.Ct. 803. Multiple decisions since
have reaffirmed the Act's “extraordinary” nature. See, e.g.,
Northwest Austin, supra, at 211, 129 S.Ct. 2504. Yet the
dissent goes so far as to suggest instead that the preclearance
requirement and disparate treatment of the States should be
upheld into the future “unless there [is] no or almost no
evidence of unconstitutional action by States.” Post, at 2650.

*556 In other ways as well, the dissent analyzes the
question presented as if our decision in Northwest Austin
never happened. For example, the dissent refuses to consider
the principle of equal sovereignty, despite Northwest Austin
's emphasis on its significance. Northwest Austin also
emphasized the “dramatic” progress since 1965, 557 U.S., at
201, 129 S.Ct. 2504, but the dissent describes current levels of
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discrimination as “ flagrant,” “widespread,” and “pervasive,”
post, at 2636, 2641 (internal quotation marks omitted).
Despite the fact that Northwest Austin requires an Act's
“disparate geographic coverage” to be “sufficiently related”
to its targeted problems, 557 U.S., at 203, 129 S.Ct. 2504, the
dissent maintains that an Act's limited coverage actually eases
Congress's burdens, and suggests that a fortuitous relationship
should suffice. Although Northwest Austin stated definitively
that “current burdens” must be justified by “current needs,”
ibid., the dissent argues that the coverage formula can be
justified by history, and that the required showing can be

weaker on reenactment than when the law was first passed.

There is no valid reason to insulate the coverage formula from
review merely because it was previously enacted 40 years
ago. If Congress had started from scratch in 2006, it plainly
could not have enacted the present coverage formula. It would
have been irrational for Congress to distinguish **2631

between States in such a fundamental way based on 40—year—
old data, when today's statistics tell an entirely different story.
And it would have been irrational to base coverage on the use
of voting tests 40 years ago, when such tests have been illegal
since that time. But that is exactly what Congress has done.

* % %

Striking down an Act of Congress “is the gravest and most
delicate duty that this Court is called on to perform.” Blodgett
v. Holden, 275 U.S. 142, 148, 48 S.Ct. 105, 72 L.Ed. 206
(1927) (Holmes, J., concurring). We do not do so lightly.
That is why, in 2009, we took care to avoid ruling on the
constitutionality of the *557 Voting Rights Act when asked
to do so, and instead resolved the case then before us on
statutory grounds. But in issuing that decision, we expressed
our broader concerns about the constitutionality of the Act.
Congress could have updated the coverage formula at that
time, but did not do so. Its failure to act leaves us today with
no choice but to declare § 4(b) unconstitutional. The formula
in that section can no longer be used as a basis for subjecting
jurisdictions to preclearance.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800123335&pubNum=0000780&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&fi=co_pp_sp_780_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_421
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800123335&pubNum=0000780&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&fi=co_pp_sp_780_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_421
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927131204&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927131204&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927131204&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Shelby County, Ala. v. Holder, 570 U.S. 529 (2013)

133 S.Ct. 2612, 186 L.Ed.2d 651, 81 USLW 4572, 13 Cal. Daily Op. Serv. 6569...

Our decision in no way affects the permanent, nationwide
ban on racial discrimination in voting found in § 2. We
issue no holding on § 5 itself, only on the coverage formula.
Congress may draft another formula based on current
conditions. Such a formula is an initial prerequisite to a
determination that exceptional conditions still exist justifying
such an “extraordinary departure from the traditional course
of relations between the States and the Federal Government.”
Presley, 502 U.S., at 500-501, 112 S.Ct. 820. Our country has
changed, and while any racial discrimination in voting is too
much, Congress must ensure that the legislation it passes to
remedy that problem speaks to current conditions.

The judgment of the Court of Appeals is reversed.

1t is so ordered.

Justice THOMAS, concurring.

I join the Court's opinion in full but write separately to explain
that I would find § 5 of the Voting Rights Act unconstitutional
as well. The Court's opinion sets forth the reasons.

“The Voting Rights Act of 1965 employed extraordinary
measures to address an extraordinary problem.” Ante, at
2618. In the face of “unremitting and ingenious defiance”
of citizens' constitutionally protected right to vote, § 5
was necessary to give effect to the Fifteenth Amendment
in particular regions of the country. South Carolina v.
Katzenbach, 383 U.S. 301, 309, 86 S.Ct. 803, 15 L.Ed.2d
769 (1966). Though § 5's preclearance *558 requirement
represented a “shar[p] depart[ure]” from “basic principles”
of federalism and the equal sovereignty of the States, ante,
at 2622, 2623, the Court upheld the measure against early
constitutional challenges because it was necessary at the time
to address “voting discrimination where it persist[ed] on a
pervasive scale.” Katzenbach, supra, at 308, 86 S.Ct. 803.

Today, our Nation has changed. “[T]he conditions that
originally justified [§ 5] no longer characterize voting in the
covered jurisdictions.” Ante, at 2618. As the Court explains:
“ ‘[V]oter turnout and registration rates now approach parity.
Blatantly discriminatory evasions of federal decrees are
rare. And minority candidates hold office at unprecedented
levels.” ” Ante, at 2625 (quoting *%*2632 Northwest Austin
Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 202,
129 S.Ct. 2504, 174 L.Ed.2d 140 (2009)).

In spite of these improvements, however, Congress increased
the already significant burdens of § 5. Following its

reenactment in 2006, the Voting Rights Act was amended to
“prohibit more conduct than before.” Ante, at 2621. “Section
5 now forbids voting changes with ‘any discriminatory
purpose’ as well as voting changes that diminish the ability
of citizens, on account of race, color, or language minority
status, ‘to elect their preferred candidates of choice.” ” Ante,
at 2621. While the pre—2006 version of the Act went well
beyond protection guaranteed under the Constitution, see
Reno v. Bossier Parish School Bd., 520 U.S. 471, 480-482,
117 S.Ct. 1491, 137 L.Ed.2d 730 (1997), it now goes even
further.

It is, thus, quite fitting that the Court repeatedly points out
that this legislation is “extraordinary” and “unprecedented”
and recognizes the significant constitutional problems created
by Congress' decision to raise “the bar that covered
jurisdictions must clear,” even as “the conditions justifying
that requirement have dramatically improved.” Ante, at 2627.
However one aggregates the data compiled by Congress,
it cannot justify the considerable burdens created by § 5.
As the Court aptly notes: “[N]o one can fairly say that
[the record] shows anything approaching the ‘pervasive,’
‘flagrant,” ‘widespread,’ and ‘rampant’ discrimination *559
that faced Congress in 1965, and that clearly distinguished
the covered jurisdictions from the rest of the Nation at that
time.” Ante, at 2629. Indeed, circumstances in the covered
jurisdictions can no longer be characterized as “exceptional”
or “unique.” “The extensive pattern of discrimination that
led the Court to previously uphold § 5 as enforcing the
Fifteenth Amendment no longer exists.” Northwest Austin,
supra, at 226, 129 S.Ct. 2504 (THOMAS, J., concurring in
judgment in part and dissenting in part). Section 5 is, thus,
unconstitutional.

While the Court claims to “issue no holding on § 5 itself,”
ante, at 2631, its own opinion compellingly demonstrates
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that Congress has failed to justify  ‘current burdens' ” with

a record demonstrating “ ‘current needs.” ” See ante, at
2622 (quoting Northwest Austin, supra, at 203, 129 S.Ct.
2504). By leaving the inevitable conclusion unstated, the
Court needlessly prolongs the demise of that provision. For
the reasons stated in the Court's opinion, I would find § 5

unconstitutional.

Justice GINSBURG, with whom Justice BREYER, Justice
SOTOMAYOR, and Justice KAGAN join, dissenting.

In the Court's view, the very success of § 5 of the Voting
Rights Act demands its dormancy. Congress was of another


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992029273&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112607&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997107259&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997107259&pubNum=0000708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019171977&pubNum=708&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0145172701&originatingDoc=I7eb2bb3add9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Shelby County, Ala. v. Holder, 570 U.S. 529 (2013)

133 S.Ct. 2612, 186 L.Ed.2d 651, 81 USLW 4572, 13 Cal. Daily Op. Serv. 6569...

mind. Recognizing that large progress has been made,
Congress determined, based on a voluminous record, that
the scourge of discrimination was not yet extirpated. The
question this case presents is who decides whether, as

currently operative, § 5 remains justiﬁable,1 this Court, or
a Congress charged with the obligation to enforce the post-
Civil War Amendments “by appropriate legislation.” With
overwhelming support in both Houses, Congress concluded
that, for two prime reasons, § 5 should continue in force,
unabated. First, continuance would facilitate completion of
the impressive gains thus far made; and second, continuance
would *560 guard against backsliding. Those assessments
were well within Congress' province to make and *%2633

should elicit this Court's unstinting approbation.

I

“[V]oting discrimination still exists; no one doubts that.”
Ante, at 2619. But the Court today terminates the remedy
that proved to be best suited to block that discrimination.
The Voting Rights Act of 1965 (VRA) has worked to combat
voting discrimination where other remedies had been tried
and failed. Particularly effective is the VRA's requirement
of federal preclearance for all changes to voting laws in the
regions of the country with the most aggravated records of
rank discrimination against minority voting rights.

A century after the Fourteenth and Fifteenth Amendments
guaranteed citizens the right to vote free of discrimination
on the basis of race, the “blight of racial discrimination
in voting” continued to “infec[t] the electoral process in
parts of our country.” South Carolina v. Katzenbach, 383
U.S. 301, 308, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966). Early
attempts to cope with this vile infection resembled battling
the Hydra. Whenever one form of voting discrimination was
identified and prohibited, others sprang up in its place. This
Court repeatedly encountered the remarkable “variety and
persistence” of laws disenfranchising minority citizens. /d.,
at 311, 86 S.Ct. 803. To take just one example, the Court, in
1927, held unconstitutional a Texas law barring black voters
from participating in primary elections, Nixon v. Herndon,
273 U.S. 536, 541, 47 S.Ct. 446, 71 L.Ed. 759; in 1944,
the Court struck down a “reenacted” and slightly altered
version of the same law, Smith v. Allwright, 321 U.S. 649,
658, 64 S.Ct. 757, 88 L.Ed. 987; and in 1953, the Court once
again confronted an attempt by Texas to “circumven([t]” the
Fifteenth Amendment by adopting yet another variant of the

all-white primary, 7erry v. Adams, 345 U.S. 461,469, 73 S.Ct.
809, 97 L.Ed. 1152.

*561
discrimination against minority voters was a quintessentially

During this era, the Court recognized that
political problem requiring a political solution. As Justice
Holmes explained: If “the great mass of the white population
intends to keep the blacks from voting,” “relief from [that]
great political wrong, if done, as alleged, by the people of a
State and the State itself, must be given by them or by the
legislative and political department of the government of the
United States.” Giles v. Harris, 189 U.S. 475, 488, 23 S.Ct.
639,47 L.Ed. 909 (1903).

Congress learned from experience that laws targeting
particular electoral practices or enabling case-by-case
litigation were inadequate to the task. In the Civil Rights
Acts of 1957, 1960, and 1964, Congress authorized and
then expanded the power of “the Attorney General to seek
injunctions against public and private interference with the
right to vote on racial grounds.” Katzenbach, 383 U.S., at 313,
86 S.Ct. 803. But circumstances reduced the ameliorative
potential of these legislative Acts:

“Voting suits are unusually onerous to prepare, sometimes
requiring as many as 6,000 man-hours spent combing
through registration records in preparation for trial.
Litigation has been exceedingly slow, in part because
of the ample opportunities for delay afforded voting
officials and others involved in the proceedings. Even
when favorable decisions have finally been obtained,
some of the States affected have merely switched to
discriminatory devices not covered by the federal decrees
or have enacted difficult new tests designed to prolong the
existing disparity between white and Negro registration.
Alternatively, certain local officials have defied **2634
and evaded court orders or have simply closed their
registration offices to freeze the voting rolls.” /d., at 314,
86 S.Ct. 803 (footnote omitted).
Patently, a new approach was needed.

*562 Answering that need, the Voting Rights Act became
one of the most consequential, efficacious, and amply
justified exercises of federal legislative power in our Nation's
history. Requiring federal preclearance of changes in voting
laws in the covered jurisdictions—those States and localities
where opposition to the Constitution's commands were most
virulent—the VRA provided a fit solution for minority
voters as well as for States. Under the preclearance regime
established by § 5 of the VRA, covered jurisdictions must
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submit proposed changes in voting laws or procedures to the
Department of Justice (DOJ), which has 60 days to respond to
the changes. 79 Stat. 439, codified at 42 U.S.C. § 1973c(a). A
change will be approved unless DOJ finds it has “the purpose
[or] ... the effect of denying or abridging the right to vote on
account of race or color.” Ibid. In the alternative, the covered
jurisdiction may seek approval by a three-judge District Court
in the District of Columbia.

After a century's failure to fulfill the promise of the Fourteenth
and Fifteenth Amendments, passage of the VRA finally led
to signal improvement on this front. “The Justice Department
estimated that in the five years after [the VRA's] passage,
almost as many blacks registered [to vote] in Alabama,
Mississippi, Georgia, Louisiana, North Carolina, and South
Carolina as in the entire century before 1965.” Davidson,
The Voting Rights Act: A Brief History, in Controversies in
Minority Voting 7,21 (B. Grofman & C. Davidson eds. 1992).
And in assessing the overall effects of the VRA in 2006,
Congress found that “[s]ignificant progress has been made in
eliminating first generation barriers experienced by minority
voters, including increased numbers of registered minority
voters, minority voter turnout, and minority representation in
Congress, State legislatures, and local elected offices. This
progress is the direct result of the Voting Rights Act of 1965.”
Fannie Lou Hamer, Rosa Parks, and Coretta Scott King
Voting Rights Act Reauthorization and *563 Amendments
Act of 2006 (hereinafter 2006 Reauthorization), § 2(b) (1),
120 Stat. 577. On that matter of cause and effects there can
be no genuine doubt.

Although the VRA wrought dramatic changes in the
realization of minority voting rights, the Act, to date, surely
has not eliminated all vestiges of discrimination against the
exercise of the franchise by minority citizens. Jurisdictions
covered by the preclearance requirement continued to submit,
in large numbers, proposed changes to voting laws that
the Attorney General declined to approve, auguring that
barriers to minority voting would quickly resurface were
the preclearance remedy eliminated. City of Rome v. United
States, 446 U.S. 156, 181, 100 S.Ct. 1548, 64 L.Ed.2d 119
(1980). Congress also found that as “registration and voting of
minority citizens increas[ed], other measures may be resorted
to which would dilute increasing minority voting strength.”
Ibid. (quoting H.R.Rep. No. 94-196, p. 10 (1975)). See
also Shaw v. Reno, 509 U.S. 630, 640, 113 S.Ct. 2816,
125 L.Ed.2d 511 (1993) (“[I]t soon became apparent that
guaranteeing equal access to the polls would not suffice to
root out other racially discriminatory voting practices” such

as voting dilution). Efforts to reduce the impact of minority
votes, in contrast to direct attempts to block access to the
ballot, are aptly described as “second-generation barriers” to
minority voting.

*%2635 Second-generation barriers come in various forms.

One of the blockages is racial gerrymandering, the redrawing
of legislative districts in an “effort to segregate the races for
purposes of voting.” /d., at 642, 113 S.Ct. 2816. Another is
adoption of a system of at-large voting in lieu of district-
by-district voting in a city with a sizable black minority.
By switching to at-large voting, the overall majority could
control the election of each city council member, effectively
eliminating the potency of the minority's votes. Grofman
& Davidson, The Effect of Municipal Election Structure
on Black Representation in Eight Southern States, in Quiet
Revolution in the *564 South 301, 319 (C. Davidson &
B. Grofman eds. 1994) (hereinafter Quiet Revolution). A
similar effect could be achieved if the city engaged in
discriminatory annexation by incorporating majority-white
areas into city limits, thereby decreasing the effect of VRA-
occasioned increases in black voting. Whatever the device
employed, this Court has long recognized that vote dilution,
when adopted with a discriminatory purpose, cuts down the
right to vote as certainly as denial of access to the ballot.
Shaw, 509 U.S., at 640—641, 113 S.Ct. 2816; Allen v. State Bd.
of Elections, 393 U.S. 544, 569, 89 S.Ct. 817, 22 L.Ed.2d 1
(1969); Reynolds v. Sims, 377 U.S. 533, 555, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964). See also H.R.Rep. No. 109478, p. 6
(2006) (although “[d]iscrimination today is more subtle than
the visible methods used in 1965,” “the effect and results are
the same, namely a diminishing of the minority community's
ability to fully participate in the electoral process and to elect
their preferred candidates”).

In response to evidence of these substituted barriers, Congress
reauthorized the VRA for five years in 1970, for seven years
in 1975, and for 25 years in 1982. Ante, at 2620 — 2621.
Each time, this Court upheld the reauthorization as a valid
exercise of congressional power. Ante, at 2620. As the 1982
reauthorization approached its 2007 expiration date, Congress
again considered whether the VRA's preclearance mechanism
remained an appropriate response to the problem of voting
discrimination in covered jurisdictions.

Congress did not take this task lightly. Quite the opposite.
The 109th Congress that took responsibility for the renewal
started early and conscientiously. In October 2005, the House
began extensive hearings, which continued into November
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and resumed in March 2006. S.Rep. No. 109-295, p. 2 (20006).
In April 2006, the Senate followed suit, with hearings of its
own. /bid. In May 2006, the bills that became the VRA's
reauthorization were introduced in both Houses. /bid. The
House held further hearings of considerable length, as did
the Senate, which continued to hold hearings into June and
July. H.R. Rep. 109-478, at 5; *565 S. Rep. 109-295, at
3—4. In mid-July, the House considered and rejected four
amendments, then passed the reauthorization by a vote of
390 yeas to 33 nays. 152 Cong. Rec. H5207 (July 13, 2006);
Persily, The Promise and Pitfalls of the New Voting Rights
Act, 117 Yale L.J. 174, 182—183 (2007) (hereinafter Persily).
The bill was read and debated in the Senate, where it passed
by a vote of 98 to 0. 152 Cong. Rec. S8012 (July 20, 2006).
President Bush signed it a week later, on July 27, 2006,
recognizing the need for “further work ... in the fight against
injustice,” and calling the reauthorization “an example of
our continued commitment to a united America where every
person is valued and treated with dignity and respect.” 152
Cong. Rec. S8781 (Aug. 3, 2006).

In the long course of the legislative process, Congress
“amassed a sizable record.” **2636 Northwest Austin
Municipal Util. Dist. No. One v. Holder, 557 U.S. 193,
205, 129 S.Ct. 2504, 174 L.Ed.2d 140 (2009). See also
679 F.3d 848, 865-873 (C.A.D.C.2012) (describing the
“extensive record” supporting Congress' determination that
“serious and widespread intentional discrimination persisted
in covered jurisdictions”). The House and Senate Judiciary
Committees held 21 hearings, heard from scores of witnesses,
received a number of investigative reports and other written
documentation of continuing discrimination in covered
jurisdictions. In all, the legislative record Congress compiled
filled more than 15,000 pages. H.R. Rep. 109478, at 5, 11—
12; S. Rep. 109-295, at 2—4, 15. The compilation presents
countless “examples of flagrant racial discrimination” since
the last reauthorization; Congress also brought to light
systematic evidence that “intentional racial discrimination
in voting remains so serious and widespread in covered
jurisdictions that section 5 preclearance is still needed.” 679
F.3d, at 866.

After considering the full legislative record, Congress made
the following findings: The VRA has directly caused
significant progress in eliminating first-generation barriers to
ballot access, leading to a marked increase in minority *566
voter registration and turnout and the number of minority
elected officials. 2006 Reauthorization § 2(b)(1). But
despite this progress, “second generation barriers constructed

to prevent minority voters from fully participating in
the electoral process” continued to exist, as well as
racially polarized voting in the covered jurisdictions, which
increased the political vulnerability of racial and language
minorities in those jurisdictions. §§ 2(b)(2)-(3), 120 Stat.
577. Extensive “[e]vidence of continued discrimination,”
Congress concluded, “clearly show[ed] the continued need
for Federal oversight” in covered jurisdictions. §§ 2(b)(4)-(5),
id., at 577-578. The overall record demonstrated to the federal
lawmakers that, “without the continuation of the Voting
Rights Act of 1965 protections, racial and language minority
citizens will be deprived of the opportunity to exercise their
right to vote, or will have their votes diluted, undermining the
significant gains made by minorities in the last 40 years.” §
2(b)(9), id., at 578.

Based on these findings, Congress reauthorized preclearance
for another 25 years, while also undertaking to reconsider
the extension after 15 years to ensure that the provision was
still necessary and effective. 42 U.S.C. § 1973b(a)(7), (8)
(2006 ed., Supp. V). The question before the Court is whether
Congress had the authority under the Constitution to act as it
did.

I

In answering this question, the Court does not write on a
clean slate. It is well established that Congress' judgment
regarding exercise of its power to enforce the Fourteenth and
Fifteenth Amendments warrants substantial deference. The
VRA addresses the combination of race discrimination and
the right to vote, which is “preservative of all rights.” Yick Wo
v. Hopkins, 118 U.S. 356, 370, 6 S.Ct. 1064, 30 L.Ed. 220
(1886). When confronting the most constitutionally invidious
form of discrimination, and the most fundamental right in our
democratic system, Congress' power to act is at its height.

*567 The basis for this deference is firmly rooted in both
constitutional text and precedent. The Fifteenth Amendment,
which targets precisely and only racial discrimination in
voting rights, states that, in this domain, “Congress shall have

power to enforce this article by appropriate legislation.”2 In
choosing this language, the **2637 Amendment's framers
invoked Chief Justice Marshall's formulation of the scope of
Congress' powers under the Necessary and Proper Clause:
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“Let the end be legitimate, let it be within the scope of the
constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited,
but consist with the letter and spirit of the constitution,
are constitutional.” McCulloch v. Maryland, 4 Wheat. 316,
421,4 L.Ed. 579 (1819) (emphasis added).
It cannot tenably be maintained that the VRA, an Act
of Congress adopted to shield the right to vote from
racial discrimination, is inconsistent with the letter or spirit
of the Fifteenth Amendment, or any provision of the
Constitution read in light of the Civil War Amendments.

Nowhere in today's opinion, or in Northwest Austin,” is there
clear recognition of the transformative effect the Fifteenth
Amendment aimed to achieve. Notably, “the Founders' first
successful amendment told Congress that it could ‘make
no law’ over a *568 certain domain”; in contrast, the
Civil War Amendments used “ language [that] authorized
transformative new federal statutes to uproot all vestiges
of unfreedom and inequality” and provided “sweeping
enforcement powers ... to enact ‘appropriate’ legislation
targeting state abuses.” A. Amar, America's Constitution:
A Biography 361, 363, 399 (2005). See also McConnell,
Institutions and Interpretation: A Critique of City of Boerne v.
Flores, 111 Harv. L.Rev. 153, 182 (1997) (quoting Civil War-
era framer that “the remedy for the violation of the fourteenth
and fifteenth amendments was expressly not left to the courts.
The remedy was legislative.”).

The stated purpose of the Civil War Amendments was to
arm Congress with the power and authority to protect all
persons within the Nation from violations of their rights by
the States. In exercising that power, then, Congress may use
“all means which are appropriate, which are plainly adapted”
to the constitutional ends declared by these Amendments.
McCulloch, 4 Wheat., at 421. So when Congress acts to
enforce the right to vote free from racial discrimination,
we ask not whether Congress has chosen the means most
wise, but whether Congress has rationally selected means
appropriate to a legitimate end. “It is not for us to review the
congressional resolution of [the need for its chosen remedy].
It is enough that we be able to perceive a basis upon which
the Congress might resolve the conflict as it did.” Katzenbach
v. Morgan, 384 U.S. 641, 653, 86 S.Ct. 1717, 16 L.Ed.2d 828
(1966).

Until today, in considering the constitutionality of the VRA,
the Court has accorded Congress the full measure of respect
its *%*2638 judgments in this domain should garner. South

Carolina v. Katzenbach supplies the standard of review: “As
against the reserved powers of the States, Congress may use
any rational means to effectuate the constitutional prohibition
of racial discrimination in voting.” 383 U.S., at 324, 86 S.Ct.
803. Faced with subsequent reauthorizations of the VRA,
the *569 Court has reaffirmed this standard. E.g., City
of Rome, 446 U.S., at 178, 100 S.Ct. 1548. Today's Court
does not purport to alter settled precedent establishing that
the dispositive question is whether Congress has employed
“rational means.”

For three reasons, legislation reauthorizing an existing statute
is especially likely to satisfy the minimal requirements of
the rational-basis test. First, when reauthorization is at issue,
Congress has already assembled a legislative record justifying
the initial legislation. Congress is entitled to consider that
preexisting record as well as the record before it at the
time of the vote on reauthorization. This is especially true
where, as here, the Court has repeatedly affirmed the statute's
constitutionality and Congress has adhered to the very model
the Court has upheld. See id., at 174, 100 S.Ct. 1548 (“The
appellants are asking us to do nothing less than overrule our
decision in South Carolina v. Katzenbach ..., in which we
upheld the constitutionality of the Act.”); Lopez v. Monterey
County, 525 U.S. 266, 283, 119 S.Ct. 693, 142 L.Ed.2d 728
(1999) (similar).

Second, the very fact that reauthorization is necessary arises
because Congress has built a temporal limitation into the Act.
It has pledged to review, after a span of years (first 15, then
25) and in light of contemporary evidence, the continued need
for the VRA. Cf. Grutter v. Bollinger, 539 U.S. 3006, 343,
123 S.Ct. 2325, 156 L.Ed.2d 304 (2003) (anticipating, but not
guaranteeing, that, in 25 years, “the use of racial preferences
[in higher education] will no longer be necessary”).

Third, a reviewing court should expect the record supporting
reauthorization to be less stark than the record originally
made. Demand for a record of violations equivalent to the
one earlier made would expose Congress to a catch-22.
If the statute was working, there would be less evidence
of discrimination, so opponents might argue that Congress
should not be allowed to renew the statute. In contrast, if the
statute was not working, there would be plenty of evidence of
discrimination, but scant reason to renew a failed regulatory
regime. See Persily 193—-194.

*570 This is not to suggest that congressional power in this
area is limitless. It is this Court's responsibility to ensure that
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Congress has used appropriate means. The question meet for
judicial review is whether the chosen means are “adapted
to carry out the objects the amendments have in view.” Ex
parte Virginia, 100 U.S. 339, 346, 25 L.Ed. 676 (1880).
The Court's role, then, is not to substitute its judgment for
that of Congress, but to determine whether the legislative
record sufficed to show that “Congress could rationally have
determined that [its chosen] provisions were appropriate
methods.” City of Rome, 446 U.S., at 176-177, 100 S.Ct.
1548.

In summary, the Constitution vests broad power in Congress
to protect the right to vote, and in particular to combat racial
discrimination in voting. This Court has repeatedly reaffirmed
Congress' prerogative to use any rational means in exercise
of its power in this area. And both precedent and logic dictate
that the rational-means test should be easier to satisfy, and
the burden on the statute's challenger should be higher, when
what is at issue is the reauthorization of a remedy that the
Court has previously affirmed, and that Congress found, from
contemporary evidence, **2639 to be working to advance
the legislature's legitimate objective.

I

The 2006 reauthorization of the Voting Rights Act fully
satisfies the standard stated in McCulloch, 4 Wheat., at 421:
Congress may choose any means “appropriate” and “plainly
adapted to” a legitimate constitutional end. As we shall see,
it is implausible to suggest otherwise.

A

I begin with the evidence on which Congress based its
decision to continue the preclearance remedy. The surest way
to evaluate whether that remedy remains in order is to see
if preclearance is still effectively preventing discriminatory
changes to voting laws. See City of Rome, 446 U.S., at 181,
100 S.Ct. 1548 (identifying “information on the number and
types of *571 submissions made by covered jurisdictions
and the number and nature of objections interposed by the
Attorney General” as a primary basis for upholding the 1975
reauthorization). On that score, the record before Congress
was huge. In fact, Congress found there were more DOJ
objections between 1982 and 2004 (626) than there were
between 1965 and the 1982 reauthorization (490). 1 Voting
Rights Act: Evidence of Continued Need, Hearing before the

Subcommittee on the Constitution of the House Committee
on the Judiciary, 109th Cong., 2d Sess., p. 172 (2006)
(hereinafter Evidence of Continued Need).

All told, between 1982 and 2006, DOJ objections blocked
over 700 voting changes based on a determination that the
changes were discriminatory. H.R.Rep. No. 109-478, at 21.
Congress found that the majority of DOJ objections included
findings of discriminatory intent, see 679 F.3d, at 867, and
that the changes blocked by preclearance were “calculated
decisions to keep minority voters from fully participating in
the political process.” H.R. Rep. 109-478, at 21 (2006), 2006
U.S.C.C.A.N. 618, 631. On top of that, over the same time
period the DOJ and private plaintiffs succeeded in more than
100 actions to enforce the § 5 preclearance requirements. 1
Evidence of Continued Need 186, 250.

In addition to blocking proposed voting changes through
preclearance, DOJ may request more information from a
jurisdiction proposing a change. In turn, the jurisdiction may
modify or withdraw the proposed change. The number of
such modifications or withdrawals provides an indication
of how many discriminatory proposals are deterred without
need for formal objection. Congress received evidence that
more than 800 proposed changes were altered or withdrawn
since the last reauthorization in 1982. H.R.Rep. No. 109—

478, at 40-41.% Congress also received empirical studies

*572 finding that DOJ's requests for more information had
a significant effect on the degree to which covered **2640
jurisdictions “compl[ied] with their obligatio[n]” to protect
minority voting rights. 2 Evidence of Continued Need 2555.

Congress also received evidence that litigation under § 2
of the VRA was an inadequate substitute for preclearance
in the covered jurisdictions. Litigation occurs only after the
fact, when the illegal voting scheme has already been put
in place and individuals have been elected pursuant to it,
thereby gaining the advantages of incumbency. 1 Evidence
of Continued Need 97. An illegal scheme might be in place
for several election cycles before a § 2 plaintiff can gather
sufficient evidence to challenge it. 1 Voting Rights Act:
Section 5 of the Act—History, Scope, and Purpose: Hearing
before the Subcommittee on the Constitution of the House
Committee on the Judiciary, 109th Cong., 1st Sess., p. 92
(2005) (hereinafter Section 5 Hearing). And litigation places
a heavy financial burden on minority voters. See id., at 84.
Congress also received evidence that preclearance lessened
the litigation burden on covered jurisdictions themselves,
because the preclearance process is far less costly than
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defending against a § 2 claim, and clearance by DOJ
substantially reduces the likelihood that a § 2 claim will be
mounted. Reauthorizing the Voting Rights Act's Temporary
Provisions: Policy Perspectives and Views From the Field:
Hearing before the Subcommittee on the Constitution, Civil
Rights and Property Rights of the Senate Committee on the
Judiciary, 109th Cong., 2d Sess., *573 pp. 13, 120-121
(2006). See also Brief for States of New York, California,
Mississippi, and North Carolina as Amici Curiae 8-9 (Section
5 “reduc[es] the likelihood that a jurisdiction will face costly
and protracted Section 2 litigation™).

The number of discriminatory changes blocked or deterred
by the preclearance requirement suggests that the state of
voting rights in the covered jurisdictions would have been
significantly different absent this remedy. Surveying the type
of changes stopped by the preclearance procedure conveys a
sense of the extent to which § 5 continues to protect minority
voting rights. Set out below are characteristic examples
of changes blocked in the years leading up to the 2006
reauthorization:

* In 1995, Mississippi sought to reenact a dual voter
registration system, “which was initially enacted in 1892
to disenfranchise Black voters,” and for that reason, was
struck down by a federal court in 1987. H.R.Rep. No.
109-478, at 39.

* Following the 2000 census, the City of Albany, Georgia,
proposed a redistricting plan that DOJ found to be
“designed with the purpose to limit and retrogress the
increased black voting strength ... in the city as a whole.”
Id., at 37 (internal quotation marks omitted).

* In 2001, the mayor and all-white five-member Board of
Aldermen of Kilmichael, Mississippi, abruptly canceled
the town's election after “an unprecedented number”
of African—American candidates announced they were
running for office. DOJ required an election, and the
town elected its first black mayor and three black
aldermen. Id., at 36-37.

* In 2006, this Court found that Texas' attempt to redraw
a congressional district to reduce the strength of Latino
voters bore “the mark of intentional discrimination that
could give rise to an equal protection violation,” and
ordered the district redrawn in compliance with the
VRA. *574 League of United Latin American Citizens
v. Perry, 548 U.S.399,440[126 S.Ct. 2594, 165 L.Ed.2d
609] (20006). In response, **2641 Texas sought to

undermine this Court's order by curtailing early voting
in the district, but was blocked by an action to enforce
the § 5 preclearance requirement. See Order in League
of United Latin American Citizens v. Texas, No. 06—cv—
1046 (WD Tex.), Doc. 8.

* In 2003, after African—Americans won a majority of the
seats on the school board for the first time in history,
Charleston County, South Carolina, proposed an at-
large voting mechanism for the board. The proposal,
made without consulting any of the African—American

333

members of the school board, was found to be an “ ‘exact

replica’ ” of an earlier voting scheme that, a federal court
had determined, violated the VRA. 811 F.Supp.2d 424,
483 (D.D.C.2011). See also S.Rep. No. 109-295, at 309.

DOJ invoked § 5 to block the proposal.

* In 1993, the City of Millen, Georgia, proposed to delay
the election in a majority-black district by two years,
leaving that district without representation on the city
council while the neighboring majority-white district
would have three representatives. 1 Section 5 Hearing
744. DOJ blocked the proposal. The county then sought
to move a polling place from a predominantly black
neighborhood in the city to an inaccessible location in
a predominantly white neighborhood outside city limits.
Id., at 816.

* In 2004, Waller County, Texas, threatened to prosecute
two black students after they announced their intention
to run for office. The county then attempted to reduce
the availability of early voting in that election at polling
places near a historically black university. 679 F.3d, at
865-866.

* In 1990, Dallas County, Alabama, whose county seat is
the City of Selma, sought to purge its voter rolls of many
black voters. DOJ rejected the purge as discriminatory,

*575 noting that it would have disqualified many
citizens from voting “simply because they failed to pick
up or return a voter update form, when there was no valid
requirement that they do so.” 1 Section 5 Hearing 356.

These examples, and scores more like them, fill the pages
of the legislative record. The evidence was indeed sufficient
to support Congress' conclusion that “racial discrimination
in voting in covered jurisdictions [remained] serious and

pervasive.” 679 F.3d, at 865.
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Congress further received evidence indicating that formal
requests of the kind set out above represented only the tip of
the iceberg. There was what one commentator described as an
“avalanche of case studies of voting rights violations in the
covered jurisdictions,” ranging from “outright intimidation
and violence against minority voters” to “more subtle forms
of voting rights deprivations.” Persily 202 **2642 (footnote
omitted). This evidence gave Congress ever more reason to
conclude that the time had not yet come for relaxed vigilance
against the scourge of race discrimination in voting.

True, conditions in the South have impressively improved
since passage of the Voting Rights Act. Congress noted this
improvement and found that the VRA was the driving force
behind it. 2006 Reauthorization § 2(b)(1). But Congress also
found that voting discrimination had evolved into *576
subtler second-generation barriers, and that eliminating
preclearance would risk loss of the gains that had been made.
§§ 2(b)(2), (9). Concerns of this order, the Court previously
found, gave Congress adequate cause to reauthorize the
VRA. City of Rome, 446 U.S., at 180-182, 100 S.Ct.
1548 (congressional reauthorization of the preclearance
requirement was justified based on “the number and nature
of objections interposed by the Attorney General” since the
prior reauthorization; extension was “necessary to preserve
the limited and fragile achievements of the Act and to promote
further amelioration of voting discrimination”) (internal
quotation marks omitted). Facing such evidence then, the
Court expressly rejected the argument that disparities in voter
turnout and number of elected officials were the only metrics
capable of justifying reauthorization of the VRA. Ibid.

B

I turn next to the evidence on which Congress based its
decision to reauthorize the coverage formula in § 4(b).
Because Congress did not alter the coverage formula,
the same jurisdictions previously subject to preclearance
continue to be covered by this remedy. The evidence just
described, of preclearance's continuing efficacy in blocking
constitutional violations in the covered jurisdictions, itself
grounded Congress' conclusion that the remedy should be
retained for those jurisdictions.

There is no question, moreover, that the covered jurisdictions
have a unique history of problems with racial discrimination
in voting. Ante, at 2624 — 2625. Consideration of this long
history, still in living memory, was altogether appropriate.

The Court criticizes Congress for failing to recognize that
“history did not end in 1965.” Ante, at 2628. But the Court
ignores that “what's past is prologue.” W. Shakespeare, The
Tempest, act 2, sc. 1. And “[t]hose who cannot remember the
past are condemned to repeat it.” 1 G. Santayana, The Life of
Reason 284 (1905). Congress was *577 especially mindful
of the need to reinforce the gains already made and to prevent
backsliding. 2006 Reauthorization § 2(b)(9).

Of particular importance, even after 40 years and thousands of
discriminatory changes blocked by preclearance, conditions
in the covered jurisdictions demonstrated that the formula was
still justified by “current needs.” Northwest Austin, 557 U.S.,
at 203, 129 S.Ct. 2504.

Congress learned of these conditions through a report, known
as the Katz study, that looked at § 2 suits between 1982
and 2004. To Examine the Impact and Effectiveness of the
Voting Rights Act: Hearing before the Subcommittee on
the Constitution of the House Committee on the Judiciary,
109th Cong., Ist Sess., pp. 964—1124 (2005) (hereinafter
Impact and Effectiveness). Because the private right of
action authorized by § 2 of the VRA applies nationwide,
a comparison of § 2 lawsuits in covered and noncovered
jurisdictions provides an appropriate yardstick for measuring
differences between covered and noncovered jurisdictions.
If differences in the risk of voting discrimination between
covered and noncovered jurisdictions had disappeared, one
would **2643 expect that the rate of successful § 2 lawsuits

would be roughly the same in both areas.” The study's
findings, however, indicated that racial discrimination in
voting remains “concentrated in the jurisdictions singled out
for preclearance.” Northwest Austin, 557 U.S., at 203, 129
S.Ct. 2504.

Although covered jurisdictions account for less than 25
percent of the country's population, the Katz study revealed
that they accounted for 56 percent of successful § 2 litigation
since 1982. Impact and Effectiveness 974. Controlling
for population, there were nearly four times as many
successful § 2 cases in covered jurisdictions as there were
in noncovered *578 jurisdictions. 679 F.3d, at 874. The
Katz study further found that § 2 lawsuits are more likely
to succeed when they are filed in covered jurisdictions
than in noncovered jurisdictions. Impact and Effectiveness
974. From these findings—ignored by the Court—Congress
reasonably concluded that the coverage formula continues to
identify the jurisdictions of greatest concern.
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The evidence before Congress, furthermore, indicated that
voting in the covered jurisdictions was more racially
polarized than elsewhere in the country. H.R.Rep. No. 109—
478, at 34-35. While racially polarized voting alone does not
signal a constitutional violation, it is a factor that increases the
vulnerability of racial minorities to discriminatory changes in
voting law. The reason is twofold. First, racial polarization
means that racial minorities are at risk of being systematically
outvoted and having their interests underrepresented in
legislatures. Second, “when political preferences fall along
racial lines, the natural inclinations of incumbents and
ruling parties to entrench themselves have predictable racial
effects. Under circumstances of severe racial polarization,
efforts to gain political advantage translate into race-specific
disadvantages.” Ansolabehere, Persily, & Stewart, Regional
Differences in Racial Polarization in the 2012 Presidential
Election: Implications for the Constitutionality of Section 5
of the Voting Rights Act, 126 Harv. L.Rev. Forum 205, 209
(2013).

In other words, a governing political coalition has an incentive
to prevent changes in the existing balance of voting power.
When voting is racially polarized, efforts by the ruling
party to pursue that incentive “will inevitably discriminate
against a racial group.” Ibid. Just as buildings in California
have a greater need to be earthquake-proofed, places where
there is greater racial polarization in voting have a greater
need for prophylactic measures to prevent purposeful race
discrimination. This point was understood by Congress
and is well recognized in the academic *579 literature.
See 2006 Reauthorization § 2(b)(3), 120 Stat. 577 (“The
continued evidence of racially polarized voting in each of
the jurisdictions covered by the [preclearance requirement]
demonstrates that racial and language minorities remain
politically vulnerable”); H.R.Rep. No. 109-478, at 35 (2006),
2006 U.S.C.C.A.N. 618; Davidson, The Recent Evolution
of Voting Rights Law Affecting Racial and Language
Minorities, in Quiet Revolution 21, 22.

The case for retaining a coverage formula that met needs
on the ground was therefore solid. Congress might have
been charged with rigidity had it afforded covered **2644

jurisdictions no way out or ignored jurisdictions that needed
superintendence. Congress, however, responded to this
concern. Critical components of the congressional design are
the statutory provisions allowing jurisdictions to “bail out” of
preclearance, and for court-ordered “bail ins.” See Northwest
Austin, 557 U.S., at 199, 129 S.Ct. 2504. The VRA permits a
jurisdiction to bail out by showing that it has complied with

the Act for ten years, and has engaged in efforts to eliminate
intimidation and harassment of voters. 42 U.S.C. § 1973b(a)
(2006 ed. and Supp. V). It also authorizes a court to subject a
noncovered jurisdiction to federal preclearance upon finding
that violations of the Fourteenth and Fifteenth Amendments
have occurred there. § 1973a(c) (2006 ed.).

Congress was satisfied that the VRA's bailout mechanism
provided an effective means of adjusting the VRA's coverage
over time. H.R.Rep. No. 109-478, at 25 (the success
of bailout “illustrates that: (1) covered status is neither
permanent nor over-broad; and (2) covered status has been
and continues to be within the control of the jurisdiction such
that those jurisdictions that have a genuinely clean record
and want to terminate coverage have the ability to do so™).
Nearly 200 jurisdictions have successfully bailed out of the
preclearance requirement, and DOJ has consented to every
bailout application filed by an eligible jurisdiction since the
current bailout procedure became effective in 1984. Brief
for Federal Respondent 54. The bail-in mechanism has also
*580 worked. Several jurisdictions have been subject to
federal preclearance by court orders, including the States
of New Mexico and Arkansas. App. to Brief for Federal
Respondent 1a—3a.

This experience exposes the inaccuracy of the Court's
portrayal of the Act as static, unchanged since 1965.
Congress designed the VRA to be a dynamic statute, capable
of adjusting to changing conditions. True, many covered
jurisdictions have not been able to bail out due to recent acts
of noncompliance with the VRA, but that truth reinforces
the congressional judgment that these jurisdictions were
rightfully subject to preclearance, and ought to remain under
that regime.

v

Congress approached the 2006 reauthorization of the VRA
with great care and seriousness. The same cannot be said
of the Court's opinion today. The Court makes no genuine
attempt to engage with the massive legislative record that
Congress assembled. Instead, it relies on increases in voter
registration and turnout as if that were the whole story. See
supra, at 2641 —2642. Without even identifying a standard of
review, the Court dismissively brushes off arguments based
on “data from the record,” and declines to enter the “debat [e
about] what [the] record shows.” Ante, at 2629. One would
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expect more from an opinion striking at the heart of the
Nation's signal piece of civil-rights legislation.

I note the most disturbing lapses. First, by what right,
given its usual restraint, does the Court even address Shelby
County's facial challenge to the VRA? Second, the Court
veers away from controlling precedent regarding the “equal
sovereignty” doctrine without even acknowledging that it is
doing so. Third, hardly showing the respect ordinarily paid
when Congress acts to implement the Civil War Amendments,
and as just stressed, the Court does not even deign to grapple
with the legislative record.

*581 A

Shelby County launched a purely facial challenge to the
VRA's 2006 reauthorization. **2645 “A facial challenge
to a legislative Act,” the Court has other times said,
“is, of course, the most difficult challenge to mount
successfully, since the challenger must establish that no set
of circumstances exists under which the Act would be valid.”
United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,

95 L.Ed.2d 697 (1987).

“[U]nder our constitutional system[,] courts are not roving
commissions assigned to pass judgment on the validity of
the Nation's laws.” Broadrick v. Oklahoma, 413 U.S. 601,
610-611, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973). Instead, the
“judicial Power” is limited to deciding particular “Cases” and
“Controversies.” U.S. Const., Art. I1I, § 2. “Embedded in the
traditional rules governing constitutional adjudication is the
principle that a person to whom a statute may constitutionally
be applied will not be heard to challenge that statute on the
ground that it may conceivably be applied unconstitutionally
to others, in other situations not before the Court.” Broadrick,
413 U.S., at 610, 93 S.Ct. 2908. Yet the Court's opinion in
this case contains not a word explaining why Congress lacks
the power to subject to preclearance the particular plaintiff
that initiated this lawsuit—Shelby County, Alabama. The
reason for the Court's silence is apparent, for as applied to
Shelby County, the VRA's preclearance requirement is hardly
contestable.

Alabama is home to Selma, site of the “Bloody Sunday”
beatings of civil-rights demonstrators that served as the
catalyst for the VRA's enactment. Following those events,
Martin Luther King, Jr., led a march from Selma to
Montgomery, Alabama's capital, where he called for passage

of the VRA. If the Act passed, he foresaw, progress could be
made even in Alabama, but there had to be a steadfast national
commitment to see the task through to completion. In King's
words, “the arc of the moral universe is long, but it bends
toward justice.” G. May, Bending Toward Justice: *582
The Voting Rights Act and the Transformation of American
Democracy 144 (2013).

History has proved King right. Although circumstances in
Alabama have changed, serious concerns remain. Between
1982 and 2005, Alabama had one of the highest rates of
successful § 2 suits, second only to its VRA-covered neighbor
Mississippi. 679 F.3d, at 897 (Williams, J., dissenting). In
other words, even while subject to the restraining effect of
§ 5, Alabama was found to have “deni[ed] or abridge[d]”
voting rights “on account of race or color” more frequently
than nearly all other States in the Union. 42 U.S.C. §
1973(a). This fact prompted the dissenting judge below to
concede that “a more narrowly tailored coverage formula”
capturing Alabama and a handful of other jurisdictions with
an established track record of racial discrimination in voting
“might be defensible.” 679 F.3d, at 897 (opinion of Williams,
J.). That is an understatement. Alabama's sorry history of § 2
violations alone provides sufficient justification for Congress'
determination in 2006 that the State should remain subject to

§ 5's preclearance requirement.7

*%2646 A few examples suffice to demonstrate that, at
least in Alabama, the “current burdens” imposed by § 5's
preclearance requirement are “‘justified by current needs.”
Northwest Austin, 557 U.S., at 203, 129 S.Ct. 2504. In the
interim between the VRA's 1982 and 2006 reauthorizations,
this Court twice confronted purposeful racial discrimination
in Alabama. In Pleasant Grove v. United States, 479 U.S. 462,
107 S.Ct. 794, 93 L.Ed.2d 866 (1987), the Court held that
Pleasant Grove—a city in Jefferson County, Shelby County's
neighbor—engaged in purposeful *583 discrimination by
annexing all-white areas while rejecting the annexation
request of an adjacent black neighborhood. The city had
“shown unambiguous opposition to racial integration, both
before and after the passage of the federal civil rights laws,”
and its strategic annexations appeared to be an attempt “to
provide for the growth of a monolithic white voting block” for
“the impermissible purpose of minimizing future black voting
strength.” /d., at 465, 471-472, 107 S.Ct. 794.

Two years before Pleasant Grove, the Court in Hunter v.
Underwood, 471 U.S. 222, 105 S.Ct. 1916, 85 L.Ed.2d 222
(1985), struck down a provision of the Alabama Constitution
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that prohibited individuals convicted of misdemeanor
offenses “involving moral turpitude” from voting. /d., at
223, 105 S.Ct. 1916 (internal quotation marks omitted).
The provision violated the Fourteenth Amendment's Equal
Protection Clause, the Court unanimously concluded, because
“its original enactment was motivated by a desire to
discriminate against blacks on account of race[,] and the
[provision] continues to this day to have that effect.” /d., at
233, 105 S.Ct. 1916.

Pleasant Grove and Hunter were not anomalies. In 1986,
a Federal District Judge concluded that the at-large
election systems in several Alabama counties violated § 2.
Dillard v. Crenshaw Cty., 640 F.Supp. 1347, 1354-1363
(M.D.Ala.1986). Summarizing its findings, the court stated
that “[fJrom the late 1800's through the present, [Alabama]
has consistently erected barriers to keep black persons from
full and equal participation in the social, economic, and
political life of the state.” /d., at 1360.

The Dillard litigation ultimately expanded to include 183
cities, counties, and school boards employing discriminatory

at-large election systems. Dillard v. Baldwin Cty. Bd. of

Ed., 686 F.Supp. 1459, 1461 (M.D.Ala.1988). One of those
defendants was Shelby County, which eventually signed a
consent decree to resolve the claims against it. See Dillard v.
Crenshaw Cty., 748 F.Supp. 819 (M.D.Ala.1990).

Although the Dillard litigation resulted in overhauls of
numerous electoral systems tainted by racial discrimination,
concerns about backsliding persist. In 2008, for example,
*584 the city of Calera, located in Shelby County, requested
preclearance of a redistricting plan that “would have
eliminated the city's sole majority-black district, which had
been created pursuant to the consent decree in Dillard.” 811
F.Supp.2d 424, 443 (D.D.C.2011). Although DOJ objected
to the plan, Calera forged ahead with elections based on the
unprecleared voting changes, resulting in the defeat of the
incumbent African—American councilman who represented
the former majority-black district. /bid. The city's defiance
required DOJ to bring a § 5 enforcement action that
ultimately yielded appropriate redress, including restoration
of the majority-black district. /bid.; Brief for Respondent—
Intervenors Earl Cunningham et al. 20.

A recent FBI investigation provides a further window into
the persistence of racial discrimination in state politics. See
*%2647 United States v. McGregor, 824 F.Supp.2d 1339,
1344—-1348 (M.D.Ala.2011). Recording devices worn by state

legislators cooperating with the FBI's investigation captured
conversations between members of the state legislature and
their political allies. The recorded conversations are shocking.
Members of the state Senate derisively refer to African—
Americans as “Aborigines” and talk openly of their aim to
quash a particular gambling-related referendum because the
referendum, if placed on the ballot, might increase African—
American voter turnout. /d., at 1345—1346 (internal quotation
marks omitted). See also id., at 1345 (legislators and their
allies expressed concern that if the referendum were placed
on the ballot, “ ‘[e]very black, every illiterate’ would be
‘bused [to the polls] on HUD financed buses' ). These
conversations occurred not in the 1870's, or even in the
1960's, they took place in 2010. /d., at 1344-1345. The
District Judge presiding over the criminal trial at which
the recorded conversations were introduced commented that
the “recordings represent compelling evidence that political
exclusion through racism remains a real and enduring
problem” in Alabama. *585 /d., at 1347. Racist sentiments,
the judge observed, “remain regrettably entrenched in the
high echelons of state government.” /bid.

These recent episodes forcefully demonstrate that § 5's
preclearance requirement is constitutional as applied to

Alabama and its political subdivisions.® And under our
case law, that conclusion should suffice to resolve this
case. See United States v. Raines, 362 U.S. 17, 24-25, 80
S.Ct. 519, 4 L.Ed.2d 524 (1960) (“[1]f the complaint here
called for an application of the statute clearly constitutional
under the Fifteenth Amendment, that should have been an
end to the question of constitutionality.”). See also Nevada
Dept. of Human Resources v. Hibbs, 538 U.S. 721, 743,
123 S.Ct. 1972, 155 L.Ed.2d 953 (2003) (SCALIA, J.,
dissenting) (where, as here, a state or local government raises
a facial challenge to a federal statute on the ground that it
exceeds Congress' enforcement powers under the Civil War
Amendments, the challenge fails if the opposing party is able
to show that the statute “could constitutionally be applied to
some jurisdictions”).

This Court has consistently rejected constitutional challenges
to legislation enacted pursuant to Congress' enforcement
powers under the Civil War Amendments upon finding that
the legislation was constitutional as applied to the particular
set of circumstances before the Court. See United States v.
Georgia, 546 U.S. 151, 159, 126 S.Ct. 877, 163 L.Ed.2d 650
(20006) (Title II of the Americans with Disabilities Act of 1990
(ADA) validly abrogates state sovereign immunity “insofar
as [it] creates a private cause of action ... for conduct that
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actually violates the Fourteenth Amendment”); Tennessee v.
Lane, 541 U.S. 509, 530-534, 124 S.Ct. 1978, 158 L.Ed.2d
820 (2004) (Title IT of the ADA is constitutional “as it applies
to the class of cases implicating the fundamental right of
access to the courts™); *586 Raines, 362 U.S., at 24-26, 80
S.Ct. 519 (federal statute proscribing deprivations of the right
to vote based on race was constitutional as applied to the state
officials before the Court, even if it could not constitutionally
be applied to other parties). A similar approach is warranted

here.9

*%2648 The VRA's exceptionally broad severability
provision makes it particularly inappropriate for the Court to
allow Shelby County to mount a facial challenge to §§ 4(b)
and 5 of the VRA, even though application of those provisions
to the county falls well within the bounds of Congress'
legislative authority. The severability provision states:

“If any provision of [this Act] or the application thereof to
any person or circumstances is held invalid, the remainder
of [the Act] and the application of the provision to other
persons not similarly situated or to other circumstances
shall not be affected thereby.” 42 U.S.C. § 1973p.
In other words, even if the VRA could not constitutionally
be applied to certain States—e.g., Arizona and Alaska, see
ante, at 2622 —§ 1973p calls for those unconstitutional
applications to be severed, leaving the Act in place for
juris-dictions as to which its application does not transgress
constitutional limits.

Nevertheless, the Court
jurisdictional scope of the VRA in an appropriate case

suggests that limiting the
would be “to try our hand at updating the statute.” Ante,
at 2629. *587 Just last Term, however, the Court rejected
this very argument when addressing a materially identical
severability provision, explaining that such a provision is
“Congress' explicit textual instruction to leave unaffected

13

the remainder of [the Act]” if any particular “ application
is unconstitutional.” National Federation of Independent
Business v. Sebelius, 567 U.S. ——, ——, 132 S.Ct. 2566,
2639, 183 L.Ed.2d 450 (2012) (plurality opinion) (internal
quotation marks omitted); id., at , 132 S.Ct., at 2641—
2642 (GINSBURG, J., concurring in part, concurring in

judgment in part, and dissenting in part) (slip op., at 60)

(agreeing with the plurality's severability analysis). See also
Raines, 362 U.S., at 23, 80 S.Ct. 519 (a statute capable
of some constitutional applications may nonetheless be
susceptible to a facial challenge only in “that rarest of cases
where this Court can justifiably think itself able confidently

to discern that Congress would not have desired its legislation
to stand at all unless it could validly stand in its every
application”). Leaping to resolve Shelby County's facial
challenge without considering whether application of the
VRA to Shelby County is constitutional, or even addressing
the VRA's severability provision, the Court's opinion can
hardly be described as an exemplar of restrained and moderate
decisionmaking. Quite the opposite. Hubris is a fit word for
today's demolition of the VRA.

B

The Court stops any application of § 5 by holding that §
4(b)'s coverage formula is unconstitutional. It pins this result,
in large measure, to “the fundamental principle of equal
sovereignty.” Ante, at 2623 — 2624, 2630. In Katzenbach,
however, the Court held, in no uncertain terms, that the
principle “applies only to the terms upon which States are
admitted to the Union, and not to the remedies for local evils
which have subsequently appeared.” 383 U.S., at 328-329,
86 S.Ct. 803 (emphasis added).

*%2649 Katzenbach, the Court acknowledges, “rejected the

notion that the [equal sovereignty] principle operate[s] as
a bar on *588 differential treatment outside [the] context
[of the admission of new States].” Ante, at 2623 — 2624
(citing 383 U.S., at 328-329, 86 S.Ct. 803) (emphasis
omitted). But the Court clouds that once clear understanding
by citing dictum from Northwest Austin to convey that the
principle of equal sovereignty “remains highly pertinent in
assessing subsequent disparate treatment of States.” Ante, at
2624 (citing 557 U.S., at 203, 129 S.Ct. 2504). See also
ante, at 2630 (relying on Northwest Austin 's “emphasis on
[the] significance” of the equal-sovereignty principle). If the
Court is suggesting that dictum in Northwest Austin silently
overruled Katzenbach 's limitation of the equal sovereignty
doctrine to “the admission of new States,” the suggestion
is untenable. Northwest Austin cited Katzenbach 's holding
in the course of declining to decide whether the VRA was
constitutional or even what standard of review applied to the
question. 557 U.S., at 203-204, 129 S.Ct. 2504. In today's
decision, the Court ratchets up what was pure dictum in
Northwest Austin, attributing breadth to the equal sovereignty
principle in flat contradiction of Katzenbach. The Court does
so with nary an explanation of why it finds Katzenbach
wrong, let alone any discussion of whether stare decisis
nonetheless counsels adherence to Katzenbach's ruling on the
limited “significance” of the equal sovereignty principle.
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Today's unprecedented extension of the equal sovereignty
principle outside its proper domain—the admission of new
States—is capable of much mischief. Federal statutes that
treat States disparately are hardly novelties. See, e.g., 28
U.S.C. § 3704 (no State may operate or permit a sports-related
gambling scheme, unless that State conducted such a scheme
“at any time during the period beginning January 1, 1976,
and ending August 31, 1990”); 26 U.S.C. § 142(/ ) (EPA
required to locate green building project in a State meeting
specified population criteria); 42 U.S.C. § 3796bb (at least 50
percent of rural drug enforcement assistance funding must be
allocated to States with “a population density of fifty-two or
fewer persons per *589 square mile or a State in which the
largest county has fewer than one hundred and fifty thousand
people, based on the decennial census of 1990 through fiscal
year 1997”); §§ 13925, 13971 (similar population criteria
for funding to combat rural domestic violence); § 10136
(specifying rules applicable to Nevada's Yucca Mountain
nuclear waste site, and providing that “ [n]Jo State, other
than the State of Nevada, may receive financial assistance
under this subsection after December 22, 1987”). Do such
provisions remain safe given the Court's expansion of equal
sovereignty's sway?

Of gravest concern, Congress relied on our pathmarking
Katzenbach decision in each reauthorization of the VRA. It
had every reason to believe that the Act's limited geographical
scope would weigh in favor of, not against, the Act's
constitutionality. See, e.g., United States v. Morrison, 529
U.S. 598, 626627, 120 S.Ct. 1740, 146 L.Ed.2d 658 (2000)
(confining preclearance regime to States with a record
of discrimination bolstered the VRA's constitutionality).
Congress could hardly have foreseen that the VRA's limited
geographic reach would render the Act constitutionally
suspect. See Persily 195 (“[S]upporters of the Act sought
to develop an evidentiary record for the principal purpose
of explaining why the covered jurisdictions should remain
covered, rather than justifying the coverage of certain
jurisdictions but not others.”).

In the Court's conception, it appears, defenders of the VRA
could not prevail **2650 upon showing what the record
overwhelmingly bears out, i.e., that there is a need for
continuing the preclearance regime in covered States. In
addition, the defenders would have to disprove the existence
of a comparable need elsewhere. See Tr. of Oral Arg. 61—
62 (suggesting that proof of egregious episodes of racial
discrimination in covered jurisdictions would not suffice to

carry the day for the VRA, unless such episodes are shown to
be absent elsewhere). I am aware of no precedent for imposing
such a double burden on defenders of legislation.

*590 C

The Court has time and again declined to upset legislation
of this genre unless there was no or almost no evidence of
unconstitutional action by States. See, e.g., City of Boerne v.
Flores, 521 U.S. 507, 530, 117 S.Ct. 2157, 138 L.Ed.2d 624
(1997) (legislative record “mention[ed] no episodes [of the
kind the legislation aimed to check] occurring in the past 40
years”). No such claim can be made about the congressional
record for the 2006 VRA reauthorization. Given a record
replete with examples of denial or abridgment of a paramount
federal right, the Court should have left the matter where it
belongs: in Congress' bailiwick.

Instead, the Court strikes § 4(b)'s coverage provision
because, in its view, the provision is not based on “current
conditions.” Ante, at 2627. It discounts, however, that one
such condition was the preclearance remedy in place in the
covered jurisdictions, a remedy Congress designed both to
catch discrimination before it causes harm, and to guard
against return to old ways. 2006 Reauthorization § 2(b)(3),
(9). Volumes of evidence supported Congress' determination
that the prospect of retrogression was real. Throwing out
preclearance when it has worked and is continuing to work
to stop discriminatory changes is like throwing away your
umbrella in a rainstorm because you are not getting wet.

But, the Court insists, the coverage formula is no good;
it is based on “decades-old data and eradicated practices.”
Ante, at 2627. Even if the legislative record shows, as
engaging with it would reveal, that the formula accurately
identifies the jurisdictions with the worst conditions of voting
discrimination, that is of no moment, as the Court sees it.
Congress, the Court decrees, must “star[t] from scratch.”
Ante, at 2630. I do not see why that should be so.

Congress' chore was different in 1965 than it was in 2006.
In 1965, there were a “small number of States ... which in
most instances were familiar to Congress by name,” on which
Congress fixed its attention. *591 Katzenbach, 383 U.S.,
at 328, 86 S.Ct. 803. In drafting the coverage formula, *
Congress began work with reliable evidence of actual voting
discrimination in a great majority of the States” it sought to
target. /d., at 329, 86 S.Ct. 803. “The formula [Congress]
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eventually evolved to describe these areas™ also captured a
few States that had not been the subject of congressional
factfinding. /bid. Nevertheless, the Court upheld the formula
in its entirety, finding it fair “to infer a significant danger of
the evil” in all places the formula covered. /bid.

The situation Congress faced in 2006, when it took up re
authorization of the coverage formula, was not the same.
By then, the formula had been in effect for many years,
and all of the jurisdictions covered by it were “familiar to
Congress by name.” /d., at 328, 86 S.Ct. 803. The question
before Congress: Was there still a sufficient basis to support
continued application of the preclearance remedy in each
of those already-identified places? There was at that point
no chance that the **2651 formula might inadvertently
sweep in new areas that were not the subject of congressional
findings. And Congress could determine from the record
whether the jurisdictions captured by the coverage formula
still belonged under the preclearance regime. If they did, there
was no need to alter the formula. That is why the Court,
in addressing prior reauthorizations of the VRA, did not
question the continuing “relevance” of the formula.

Consider once again the components of the record before
Congress in 2006. The coverage provision identified a known
list of places with an undisputed history of serious problems
with racial discrimination in voting. Recent evidence relating
to Alabama and its counties was there for all to see. Multiple
Supreme Court decisions had upheld the coverage provision,
most recently in 1999. There was extensive evidence that,
due to the preclearance mechanism, conditions in the covered
jurisdictions had notably improved. And there was evidence
that preclearance was still having a substantial real-world
effect, having stopped hundreds of *592 discriminatory
voting changes in the covered jurisdictions since the last
reauthorization. In addition, there was evidence that racial
polarization in voting was higher in covered jurisdictions than
elsewhere, increasing the vulnerability of minority citizens
in those jurisdictions. And countless witnesses, reports, and
case studies documented continuing problems with voting
discrimination in those jurisdictions. In light of this record,
Congress had more than a reasonable basis to conclude that
the existing coverage formula was not out of sync with
conditions on the ground in covered areas. And certainly
Shelby County was no candidate for release through the
mechanism Congress provided. See supra, at 2643 — 2645,
2646 —2647.

The Court holds § 4(b) invalid on the ground that it is
“irrational to base coverage on the use of voting tests 40
years ago, when such tests have been illegal since that
time.” Ante, at 2631. But the Court disregards what Congress
set about to do in enacting the VRA. That extraordinary
legislation scarcely stopped at the particular tests and devices
that happened to exist in 1965. The grand aim of the Act
is to secure to all in our polity equal citizenship stature, a
voice in our democracy undiluted by race. As the record
for the 2006 reauthorization makes abundantly clear, second-
generation barriers to minority voting rights have emerged in
the covered jurisdictions as attempted substitutes for the first-
generation barriers that originally triggered preclearance in
those jurisdictions. See supra, at 2634 — 2635, 2636, 2640 —
2641.

The sad irony of today's decision lies in its utter failure
to grasp why the VRA has proven effective. The Court
appears to believe that the VRA's success in eliminating the
specific devices extant in 1965 means that preclearance is
no longer needed. Ante, at 2629 — 2630, 2630 — 2631. With
that belief, and the argument derived from it, history repeats
itself. The same assumption—that the problem could be
solved when particular methods of voting discrimination are
*593 identified and eliminated—was indulged and proved
wrong repeatedly prior to the VRA's enactment. Unlike prior
statutes, which singled out particular tests or devices, the
VRA is grounded in Congress' recognition of the “variety and
persistence” of measures designed to impair minority voting
rights. Katzenbach, 383 U.S., at 311, 86 S.Ct. 803; supra,
at 2633. In truth, the evolution of voting discrimination into
more subtle second-generation barriers is powerful evidence
that a remedy as effective as preclearance remains vital to
protect minority voting rights and prevent backsliding.

Beyond question, the VRA is no ordinary legislation. It is
extraordinary because **2652 Congress embarked on a
mission long delayed and of extraordinary importance: to
realize the purpose and promise of the Fifteenth Amendment.
For a half century, a concerted effort has been made to end
racial discrimination in voting. Thanks to the Voting Rights
Act, progress once the subject of a dream has been achieved
and continues to be made.

The record supporting the 2006 reauthorization of the VRA
is also extraordinary. It was described by the Chairman
of the House Judiciary Committee as “one of the most
extensive considerations of any piece of legislation that
the United States Congress has dealt with in the 27 &
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half; years” he had served in the House. 152 Cong. Rec.
H5143 (July 13, 2006) (statement of Rep. Sensenbrenner).
After exhaustive evidence-gathering and deliberative process,
Congress reauthorized the VRA, including the coverage
provision, with overwhelming bipartisan support. It was the
judgment of Congress that “40 years has not been a sufficient
amount of time to eliminate the vestiges of discrimination
following nearly 100 years of disregard for the dictates of the
15th amendment and to ensure that the right of all citizens
to vote is protected as guaranteed by the Constitution.” 2006
Reauthorization § 2(b)(7), 120 Stat. 577. That determination
of the body empowered to enforce the Civil War Amendments
“by appropriate legislation” merits this Court's *594 utmost

Footnotes

respect. In my judgment, the Court errs egregiously by
overriding Congress' decision.

k ok sk

For the reasons stated, I would affirm the judgment of the
Court of Appeals.

All Citations

570 U.S. 529, 133 S.Ct. 2612, 186 L.Ed.2d 651, 81 USLW
4572, 13 Cal. Daily Op. Serv. 6569, 2013 Daily Journal
D.A.R. 8199, 24 Fla. L. Weekly Fed. S 407

*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

Both the Fourteenth and Fifteenth Amendments were at issue in Northwest Austin, see Juris. Statement i, and Brief
for Federal Appellee 29-30, in Northwest Austin Municipal Util. Dist. No. One v. Holder, O.T. 2008, No. 08-322, and
accordingly Northwest Austin guides our review under both Amendments in this case.

The Court purports to declare unconstitutional only the coverage formula set out in § 4(b). See ante, at 2631. But without
that formula, § 5 is immobilized.

The Constitution uses the words “right to vote” in five separate places: the Fourteenth, Fifteenth, Nineteenth, Twenty—
Fourth, and Twenty—Sixth Amendments. Each of these Amendments contains the same broad empowerment of Congress
to enact “appropriate legislation” to enforce the protected right. The implication is unmistakable: Under our constitutional
structure, Congress holds the lead rein in making the right to vote equally real for all U.S. citizens. These Amendments are
in line with the special role assigned to Congress in protecting the integrity of the democratic process in federal elections.
U.S. Const., Art. |, § 4 (“[T]he Congress may at any time by Law make or alter” regulations concerning the “Times, Places
and Manner of holding Elections for Senators and Representatives.”); Arizona v. Inter Tribal Council of Ariz., Inc., —
u.s,, , - , 133 S.Ct. 2247, —— — ——, 186L.Ed.2d 239 (2013).

Acknowledging the existence of “serious constitutional questions,” see ante, at 2630 (internal quotation marks omitted),
does not suggest how those questions should be answered.

This number includes only changes actually proposed. Congress also received evidence that many covered jurisdictions
engaged in an “informal consultation process” with DOJ before formally submitting a proposal, so that the deterrent effect
of preclearance was far broader than the formal submissions alone suggest. The Continuing Need for Section 5 Pre—
Clearance: Hearing before the Senate Committee on the Judiciary, 109th Cong., 2d Sess., pp. 53-54 (2006). All agree
that an unsupported assertion about “deterrence” would not be sufficient to justify keeping a remedy in place in perpetuity.
See ante, at 2627. But it was certainly reasonable for Congress to consider the testimony of withesses who had worked
with officials in covered jurisdictions and observed a real-world deterrent effect.

For an illustration postdating the 2006 reauthorization, see South Carolina v. United States, 898 F.Supp.2d 30
(D.D.C.2012), which involved a South Carolina voter-identification law enacted in 2011. Concerned that the law would
burden minority voters, DOJ brought a § 5 enforcement action to block the law's implementation. In the course of the
litigation, South Carolina officials agreed to binding interpretations that made it “far easier than some might have expected
or feared” for South Carolina citizens to vote. Id., at 37. A three-judge panel precleared the law after adopting both
interpretations as an express “condition of preclearance.” Id., at 37-38. Two of the judges commented that the case
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demonstrated “the continuing utility of Section 5 of the Voting Rights Act in deterring problematic, and hence encouraging
non-discriminatory, changes in state and local voting laws.” Id., at 54 (opinion of Bates, J.).

6 Because preclearance occurs only in covered jurisdictions and can be expected to stop the most obviously objectionable
measures, one would expect a lower rate of successful § 2 lawsuits in those jurisdictions if the risk of voting discrimination
there were the same as elsewhere in the country.

7 This lawsuit was filed by Shelby County, a political subdivision of Alabama, rather than by the State itself. Nevertheless, it
is appropriate to judge Shelby County's constitutional challenge in light of instances of discrimination statewide because
Shelby County is subject to § 5's preclearance requirement by virtue of Alabama's designation as a covered jurisdiction
under 8§ 4(b) of the VRA. See ante, at 2621 — 2622. In any event, Shelby County's recent record of employing an at-
large electoral system tainted by intentional racial discrimination is by itself sufficient to justify subjecting the county to
§ 5's preclearance mandate. See infra, at 2646.

8 Congress continued preclearance over Alabama, including Shelby County, after considering evidence of current barriers
there to minority voting clout. Shelby County, thus, is no “redhead” caught up in an arbitrary scheme. See ante, at 2629.

9 The Court does not contest that Alabama's history of racial discrimination provides a sufficient basis for Congress to
require Alabama and its political subdivisions to preclear electoral changes. Nevertheless, the Court asserts that Shelby
County may prevail on its facial challenge to § 4's coverage formula because itis subject to 8 5's preclearance requirement
by virtue of that formula. See ante, at 2630 (“The county was selected [for preclearance] based on th[e] [coverage]
formula.”). This misses the reality that Congress decided to subject Alabama to preclearance based on evidence of
continuing constitutional violations in that State. See supra, at 2647, n. 8.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis

Background: Texas municipal utility district, a covered
jurisdiction, brought action against the Attorney General,
seeking declaratory judgment exempting it from Voting
Rights Act's preclearance obligation, and, alternatively,
challenging constitutionality of preclearance requirement.
The United States District Court for the District of Columbia,
David S. Tatel, Circuit Judge, granted Attorney General's
motion for summary judgment. Utility district appealed.

Holdings: The Supreme Court, Chief Justice Roberts, held
that:

Supreme Court would apply principle of constitutional
avoidance to refrain from deciding whether preclearance
requirements were unconstitutional, and

utility district was “political subdivision” eligible to file suit
to bail out of preclearance requirements.

Reversed and Remanded.

Justice Thomas filed opinion concurring in the judgment in
part and dissenting in part.

West Codenotes

Validity Called into Doubt
42 U.S.C.A. 1973c

*%2505 Syllabus

The appellant is a small utility district with an elected board.
Because it is located in Texas, it is required by § 5 of the
Voting Rights Act of 1965 (Act) to seek federal preclearance
before it can change anything about its elections, even though
there is no evidence it has ever discriminated on the basis
of race in those elections. The district filed suit seeking
relief under the “bailout” provision in § 4(a) of the Act,
which allows a “political subdivision” to be released from the
preclearance requirements if certain conditions are met. The
district argued in the alternative that, if § 5 were interpreted to
render it ineligible for bailout, § 5 was unconstitutional. The
Federal District Court rejected both claims. It concluded that
bailout under § 4(a) is available only to counties, parishes,
and subunits that register voters, not to an entity like the
district that does not register its own voters. It also concluded
that a 2006 amendment extending § 5 for 25 years was
constitutional.

Held:

1. The historic accomplishments of the Voting Rights Act
are undeniable, but the Act now raises serious constitutional
concerns. The preclearance requirement represents an
intrusion into areas of state and local responsibility that is
otherwise **2506 unfamiliar to our federal system. Some
of the conditions that the Court relied upon in upholding
this statutory scheme in South Carolina v. Katzenbach, 383
U.S. 301, 86 S.Ct. 803, 15 L.Ed.2d 769, and City of Rome v.
United States, 446 U.S. 156, 100 S.Ct. 1548, 64 L.Ed.2d 119,
have unquestionably improved. Those improvements are no
doubt due in significant part to the Voting Rights Act itself,
and stand as a monument to its success, but the Act imposes
current burdens and must be justified by current needs. The
Act also differentiates between the States in ways that may no
longer be justified.

At the same time, the Court recognizes that judging the
constitutionality of an Act of Congress is “the gravest and
most delicate duty that this Court is called upon to perform.”
Blodgett v. Holden, 275 U.S. 142, 147-148, 48 S.Ct. 105, 72
L.Ed. 206 (Holmes, J., concurring). Here the District Court
found that the sizable record compiled by Congress to support
extension of § 5 documented continuing racial discrimination
and that § 5 deterred discriminatory changes.
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The Court will not shrink from its duty “as the bulwark
of a limited Constitution against legislative encroachments,”
The Federalist No. 78, but “[i]t is ... well established ... that
normally the Court will not decide a constitutional question if
there is some other ground upon which to dispose of the case,”
Escambia County v. McMillan, 466 U.S. 48, 51, 104 S.Ct.
1577, 80 L.Ed.2d 36. Here, the district also raises a statutory
claim that it is eligible to bail out under §§ 4 and 5, and that
claim is sufficient to resolve the appeal. Pp. 2511 —2513.

2. The Act must be interpreted to permit all political
subdivisions, including the district, to seek to bail out from
the preclearance requirements. It is undisputed that the district
is a “political subdivision” in the ordinary sense, but the Act
also provides a narrower definition in § 14(c)(2): “ ‘[P]olitical
subdivision’ shall mean any county or parish, except that
where registration for voting is not conducted under the
supervision of a county or parish, the term shall include any
other subdivision of a State which conducts registration for
voting.” The court below concluded that the district did not
qualify for § 4(a) bailout under this definition, but specific
precedent, the Act's structure, and underlying constitutional
concerns compel a broader reading.

This Court has already established that § 14(c)(2)'s definition
does not apply to the term “political subdivision” in
§ 5's preclearance provision. See, e.g., United States v.
Sheffield Bd. of Comm'rs, 435 U.S. 110, 98 S.Ct. 965,
55 L.Ed.2d 148. Rather, the “definition was intended to
operate only for purposes of determining which political
units in nondesignated States may be separately designated
for coverage under § 4(b).” Id., at 128-129, 98 S.Ct. 965.
“[O]nce a State has been [so] designated ..., [the] definition ...
has no operative significance in determining [§ 5's] reach.”
Dougherty County Bd. of Ed. v. White, 439 U.S. 32, 44, 99
S.Ct. 368, 58 L.Ed.2d 269. In light of these decisions, § 14(c)
(2)'s definition should not constrict the availability of bailout
either.

The Government responds that any such argument is
foreclosed by City of Rome. In 1982, however, Congress
expressly repudiated City of Rome. Thus, City of Rome 's
logic is no longer applicable. The Government's contention
that the district is subject to § 5 under Sheffield not because
it is a “political subdivision” but because it is a “State”
is counterintuitive and similarly untenable after the 1982
amendments. The Government's contrary interpretation has
helped to render the bailout provision all but a nullity.
*%*2507 Since 1982, only 17 jurisdictions—out of the

more than 12,000 covered political subdivisions—have
successfully bailed out of the Act. It is unlikely that Congress
intended the provision to have such limited effect. Pp. 2513
—2517.

573 F.Supp.2d 221, reversed and remanded.

ROBERTS, C.J., delivered the opinion of the Court, in which
STEVENS, SCALIA, KENNEDY, SOUTER, GINSBURG,
BREYER, and ALITO, JJ., joined. THOMAS, J., filed an
opinion concurring in the judgment in part and dissenting in
part.
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Opinion
Chief Justice ROBERTS delivered the opinion of the Court.

*196 The plaintiff in this case is a small utility district
raising a big question—the constitutionality of § 5 of the
Voting Rights Act. The district has an elected board, and is

required by § 5 to seek preclearance from federal authorities in
Washington, D.C., before it can change anything about those
elections. This is required even though there has never been
any evidence of racial discrimination in voting in the district.

*197 The district filed suit seeking relief from these
preclearance obligations under the “bailout” provision of the
Voting Rights Act. That provision allows the release of a
“political subdivision” from the preclearance requirements if
certain rigorous conditions are met. The court below denied
relief, concluding that bailout was unavailable to a political
subdivision like the utility district that did not register its own
voters. The district appealed, arguing that the Act imposes no
such limitation on bailout, and that if it does, the preclearance
requirements are unconstitutional.

That constitutional question has attracted ardent briefs from
dozens of interested parties, but the importance of the
question does not justify our rushing to decide it. Quite
the contrary: Our usual practice is to avoid the unnecessary
resolution of constitutional questions. We agree that the
district is eligible under the Act to seek bailout. We therefore
reverse, and do not reach the constitutionality of § 5.

A

The Fifteenth Amendment promises that the “right of citizens
of the United States to vote shall not be denied or abridged ...
on account of race, color, or previous condition of servitude.”
U.S. Const., Amdt. 15, § 1. In addition to that self-executing
right, the Amendment also gives Congress the “power to
enforce this article by appropriate legislation.” § 2. The first
century of congressional enforcement of the Amendment,
however, can only be regarded as a failure. Early enforcement
Acts were inconsistently applied and repealed with the rise
of Jim Crow. South Carolina v. Katzenbach, 383 U.S. 301,
310, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966); A. Keyssar, The
Right to Vote 105111 (2000). Another series of enforcement
statutes in the 1950s and 1960s depended on individual
lawsuits filed by the Department of Justice. But litigation is
slow and expensive, and the States were **2509 creative
in “contriving new rules” to continue violating the Fifteenth
Amendment *198 “in the face of adverse federal court
decrees.” Katzenbach, supra, at 335, 86 S.Ct. 803; Riley v.
Kennedy, 553 U.S. 4006, 411 — 413, 128 S.Ct. 1970, 1976—
1977, 170 L.Ed.2d 837 (2008).
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Northwest Austin Mun. Utility Dist. No. One v. Holder, 557 U.S. 193 (2009)
129 S.Ct. 2504, 174 L.Ed.2d 140, 77 USLW 4539, 09 Cal. Daily Op. Serv. 7725...

Congress responded with the Voting Rights Act. Section 2 of
the Act operates nationwide; as it exists today, that provision
forbids any “standard, practice, or procedure” that “results
in a denial or abridgment of the right of any citizen of the
United States to vote on account of race or color.” 42 U.S.C.
§ 1973(a). Section 2 is not at issue in this case.

The remainder of the Act constitutes a “scheme of stringent
remedies aimed at areas where voting discrimination has been
most flagrant.” Katzenbach, supra, at 315, 86 S.Ct. 803.
Rather than continuing to depend on case-by-case litigation,
the Act directly pre-empted the most powerful tools of black
disenfranchisement in the covered areas. All literacy tests
and similar voting qualifications were abolished by § 4 of
the Act. Voting Rights Act of 1965, §§ 4(a)-(d), 79 Stat.
438-439. Although such tests may have been facially neutral,
they were easily manipulated to keep blacks from voting.
The Act also empowered federal examiners to override state
determinations about who was eligible to vote. §§ 6, 7,9, 13,
id., at 439-442, 444445,

These two remedies were bolstered by § 5, which suspended
all changes in state election procedure until they were
submitted to and approved by a three-judge Federal District
Court in Washington, D.C., or the Attorney General. /d., at
439, codified as amended at 42 U.S.C. § 1973c(a). Such
preclearance is granted only if the change neither “has the
purpose nor will have the effect of denying or abridging the
right to vote on account of race or color.” /bid. We have
interpreted the requirements of § 5 to apply not only to the
ballot-access rights guaranteed by § 4, but to drawing district
lines as well. Allen v. State Bd. of Elections, 393 U.S. 544,
564-565, 89 S.Ct. 817,22 L.Ed.2d 1 (1969).

To confine these remedies to areas of flagrant
disenfranchisement, the Act applied them only to States that
had used a forbidden test or device in November 1964, and
had less *199 than 50% voter registration or turnout in the
1964 Presidential election. § 4(b), 79 Stat. 438. Congress
recognized that the coverage formula it had adopted “might
bring within its sweep governmental units not guilty of any
unlawful discriminatory voting practices.” Briscoe v. Bell,
432 U.S. 404, 411, 97 S.Ct. 2428, 53 L.Ed.2d 439 (1977). 1t
therefore “afforded such jurisdictions immediately available

protection in the form of ... [a] ‘bailout’ suit.” Ibid.

To bail out under the current provision, a jurisdiction must
seek a declaratory judgment from a three-judge District Court

in Washington, D.C. 42 U.S.C. §§ 1973b(a)(1), 1973c(a). It
must show that for the previous 10 years it has not used
any forbidden voting test, has not been subject to any valid
objection under § 5, and has not been found liable for
other voting rights violations; it must also show that it has
“engaged in constructive efforts to eliminate intimidation and
harassment” of voters, and similar measures. §§ 1973b(a)
(1)(A)-(F). The Attorney General can consent to entry of
judgment in favor of bailout if the evidence warrants it,
though other interested parties are allowed to intervene in the
declaratory judgment action. § 1973b(a)(9). There are other
restrictions: To bail out, a covered jurisdiction must show that
every jurisdiction in its territory has complied with all of these
requirements. § 1973b(a)(3). The District Court also retains
continuing jurisdiction **2510 over a successful bailout suit
for 10 years, and may reinstate coverage if any violation is
found. § 1973b(a)(5).

As enacted, §§ 4 and 5 of the Voting Rights Act were
temporary provisions. They were expected to be in effect for
only five years. § 4(a), 79 Stat. 438. We upheld the temporary
Voting Rights Act of 1965 as an appropriate exercise of
congressional power in Katzenbach, explaining that “[t]he
constitutional propriety of the Voting Rights Act of 1965 must
be judged with reference to the historical experience which it
reflects.” 383 U.S., at 308, 86 S.Ct. 803. We concluded that
the problems Congress faced when it passed the Act were
so dire *200 that “exceptional conditions [could] justify
legislative measures not otherwise appropriate.” /d., at 334—
335, 86 S.Ct. 803 (citing Home Building & Loan Assn. v.
Blaisdell, 290 U.S. 398, 54 S.Ct. 231, 78 L.Ed. 413 (1934),
and Wilson v. New, 243 U.S. 332, 37 S.Ct. 298, 61 L.Ed. 755
(1917)).

Congress reauthorized the Act in 1970 (for 5 years), 1975
(for 7 years), and 1982 (for 25 years). The coverage formula
remained the same, based on the use of voting-eligibility
tests and the rate of registration and turnout among all
voters, but the pertinent dates for assessing these criteria
moved from 1964 to include 1968 and eventually 1972. 42
U.S.C. § 1973b(b). We upheld each of these reauthorizations
against constitutional challenges, finding that circumstances
continued to justify the provisions. Georgia v. United States,
411 U.S. 526, 93 S.Ct. 1702, 36 L.Ed.2d 472 (1973); City
of Rome v. United States, 446 U.S. 156, 100 S.Ct. 1548, 64
L.Ed.2d 119 (1980); Lopez v. Monterey County, 525 U.S. 266,
119 S.Ct. 693, 142 L.Ed.2d 728 (1999). Most recently, in
2006, Congress extended § 5 for yet another 25 years. Fannie
Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights
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Act Reauthorization and Amendments Act of 2006, 120 Stat.
577. The 2006 Act retained 1972 as the last baseline year for
triggering coverage under § 5. It is that latest extension that
is now before us.

B

Northwest Austin Municipal Utility District Number One
was created in 1987 to deliver city services to residents of a
portion of Travis County, Texas. It is governed by a board of
five members, elected to staggered terms of four years. The
district does not register voters but is responsible for its own
elections; for administrative reasons, those elections are run
by Travis County. Because the district is located in Texas, it is
subject to the obligations of § 5, although there is no evidence
that it has ever discriminated on the basis of race.

The district filed suit in the District Court for the District
of Columbia, seeking relief under the statute's bailout
provisions and arguing in the alternative that, if interpreted
to *201
was unconstitutional. The three-judge District Court rejected
both claims. Under the statute, only a “State or political
subdivision” is permitted to seek bailout, 42 U.S.C. §
1973b(a)(1)(A), and the court concluded that the district
was not a political subdivision because that term includes

render the district ineligible for bailout, § 5

only “counties, parishes, and voter-registering subunits,”
Northwest Austin Municipal Util. Dist. No. One v. Mukasey,
573 F.Supp.2d 221, 232 (2008). Turning to the district's
constitutional challenge, the court concluded that the 25—year
extension of § 5 was constitutional both because “Congress ...
rationally concluded that extending [§ ]5 was necessary to
protect minorities from continued racial discrimination in
voting” and because “the 2006 Amendment qualifies as
a congruent and proportional response to the continuing
*%2511 problem of racial discrimination in voting.” /d., at
283. We noted probable jurisdiction, 555 U.S. 1091, 129 S.Ct.
894, 172 L.Ed.2d 768 (2009), and now reverse.

II

The historic accomplishments of the Voting Rights Act
are undeniable. When it was first passed, unconstitutional
discrimination was rampant and the “registration of voting-
age whites ran roughly 50 percentage points or more ahead”
of black registration in many covered States. Katzenbach,
supra, at 313, 86 S.Ct. 803; H.R.Rep. No. 109-478, p. 12

(2006). Today, the registration gap between white and black
voters is in single digits in the covered States; in some of
those States, blacks now register and vote at higher rates than
whites. Id., at 12—13. Similar dramatic improvements have
occurred for other racial minorities. /d., at 18-20. “[M]any of
the first generation barriers to minority voter registration and
voter turnout that were in place prior to the [Voting Rights
Act] have been eliminated.” Id., at 12; Bartlett v. Strickland,
556 U.S. 1,812, 129 S.Ct. 1231, 1240-1241, 173 L.Ed.2d
173 (2009) (plurality opinion) (“Passage of the Voting Rights
Act of 1965 was an important step in the struggle to end
discriminatory treatment of minorities *202 who seek to
exercise one of the most fundamental rights of our citizens:
the right to vote”).

At the same time, § 5, “which authorizes federal intrusion
into sensitive areas of state and local policymaking, imposes
substantial ‘federalism costs.” ” Lopez, supra, at 282, 119
S.Ct. 693 (quoting Miller v. Johnson, 515 U.S. 900, 926,
115 S.Ct. 2475, 132 L.Ed.2d 762 (1995)). These federalism
costs have caused Members of this Court to express serious
misgivings about the constitutionality of § 5. Katzenbach, 383
U.S., at 358-362, 86 S.Ct. 803 (Black, J., concurring and
dissenting); Allen, 393 U.S., at 586, n. 4, 89 S.Ct. 817 (Harlan,
J., concurring in part and dissenting in part); Georgia,
supra, at 545, 93 S.Ct. 1702 (Powell, J., dissenting); City
of Rome, 446 U.S., at 209-221, 100 S.Ct. 1548 (Rehnquist,
J., dissenting); id., at 200-206, 100 S.Ct. 1548 (Powell,
J., dissenting); Lopez, 525 U.S., at 293-298, 119 S.Ct.
693 (THOMAS, J., dissenting); id., at 288, 119 S.Ct. 693
(KENNEDY, J., concurring in judgment).

Section 5 goes beyond the prohibition of the Fifteenth
Amendment by suspending a// changes to state election law
—however innocuous—until they have been precleared by
federal authorities in Washington, D.C. The preclearance
requirement applies broadly, NAACP v. Hampton County
Election Comm'n, 470 U.S. 166, 175-176, 105 S.Ct. 1128,
84 L.Ed.2d 124 (1985), and in particular to every political
subdivision in a covered State, no matter how small, United
States v. Sheffield Bd. of Comm'rs, 435 U.S. 110, 117-118, 98
S.Ct. 965, 55 L.Ed.2d 148 (1978).

Some of the conditions that we relied upon in upholding
this statutory scheme in Katzenbach and City of Rome have
unquestionably improved. Things have changed in the South.
Voter turnout and registration rates now approach parity.
Blatantly discriminatory evasions of federal decrees are rare.
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And minority candidates hold office at unprecedented levels.
See generally H.R.Rep. No. 109-478, at 12—18.

These improvements are no doubt due in significant part
to the Voting Rights Act itself, and stand as a monument
to its success. Past success alone, however, is not adequate
justification to retain the preclearance requirements. See
*203 Issacharoff, Is Section 5 of the Voting Rights Act a
Victim of Its Own Success? 104 Colum. L.Rev. 1710 (2004).
It may be that these improvements are insufficient **2512
and that conditions continue to warrant preclearance under
the Act. But the Act imposes current burdens and must be
justified by current needs.

The Act also differentiates between the States, despite our

historic tradition that all the States enjoy “equal sovereignty.”
United States v. Louisiana, 363 U.S. 1, 16, 80 S.Ct. 961, 4
L.Ed.2d 1025 (1960) (citing Lessee of Pollard v. Hagan, 3
How. 212,223, 11 L.Ed. 565 (1845)); see also Texas v. White,
7 Wall. 700, 725-726, 19 L.Ed. 227 (1869). Distinctions
can be justified in some cases. “The doctrine of the equality
of States ... does not bar ... remedies for local evils which
have subsequently appeared.” Katzenbach, supra, at 328—
329, 86 S.Ct. 803 (emphasis added). But a departure from
the fundamental principle of equal sovereignty requires a
showing that a statute's disparate geographic coverage is
sufficiently related to the problem that it targets.

These federalism concerns are underscored by the argument
that the preclearance requirements in one State would be
unconstitutional in another. See Georgia v. Ashcrofi, 539
U.S. 461, 491-492, 123 S.Ct. 2498, 156 L.Ed.2d 428
(2003) (KENNEDY, J., concurring) (“Race cannot be the
predominant factor in redistricting under our decision in
Miller v. Johnson, 515 U.S. 900, 115 S.Ct. 2475, 132 L.Ed.2d
762 (1995). Yet considerations of race that would doom a
redistricting plan under the Fourteenth Amendment or § 2
seem to be what save it under § 5°). Additional constitutional
concerns are raised in saying that this tension between §§ 2
and 5 must persist in covered jurisdictions and not elsewhere.

The evil that § 5 is meant to address may no longer be
concentrated in the jurisdictions singled out for preclearance.
The statute's coverage formula is based on data that is now
more than 35 years old, and there is considerable evidence
that it fails to account for current political conditions. For
example, the racial gap in voter registration and turnout
is lower in the States originally covered by § 5 than it is

nationwide. *204 E. Blum & L. Campbell, Assessment

of Voting Rights Progress in Jurisdictions Covered Under
Section Five of the Voting Rights Act 3-6 (American
Enterprise Institute, 2006). Congress heard warnings from
supporters of extending § 5 that the evidence in the record did
not address “systematic differences between the covered and
the non-covered areas of the United States[,] ... and, in fact,
the evidence that is in the record suggests that there is more
similarity than difference.” The Continuing Need for Section
5 Pre—Clearance: Hearing before the Senate Committee on
the Judiciary, 109th Cong., 2d Sess., 10 (2006) (statement of
Richard H. Pildes); see also Persily, The Promise and Pitfalls
of the New Voting Rights Act, 117 Yale L.J. 174, 208 (2007)
(“The most one can say in defense of the [coverage] formula is
that it is the best of the politically feasible alternatives or that
changing the formula would ... disrupt settled expectations™).

The parties do not agree on the standard to apply in
deciding whether, in light of the foregoing concerns, Congress
exceeded its Fifteenth Amendment enforcement power in
extending the preclearance requirements. The district argues
that “ ‘[t]here must be a congruence and proportionality
between the injury to be prevented or remedied and the means
adopted to that end,” ” Brief for Appellant 31, quoting City
of Boerne v. Flores, 521 U.S. 507, 520, 117 S.Ct. 2157, 138
L.Ed.2d 624 (1997); the Federal Government asserts that it is
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enough that the legislation be a “ ‘rational means to effectuate
the constitutional prohibition,” ”” Brief for Federal Appellee 6,
at 324, 86 S.Ct. 803.

That question has been extensively briefed in this case, but

quoting Katzenbach, supra, **2513

we need not resolve it. The Act's preclearance requirements
and its coverage formula raise serious constitutional questions
under either test.

In assessing those questions, we are keenly mindful of
our institutional role. We fully appreciate that judging the
constitutionality of an Act of Congress is “the gravest and
most delicate duty that this Court is called on to perform.”
Blodgett *205 v. Holden, 275 U.S. 142, 147-148, 48
S.Ct. 105, 72 L.Ed. 206 (1927) (Holmes, J., concurring).
“The Congress is a coequal branch of government whose
Members take the same oath we do to uphold the Constitution
of the United States.” Rostker v. Goldberg, 453 U.S.
57, 64, 101 S.Ct. 2646, 69 L.Ed.2d 478 (1981). The
Fifteenth Amendment empowers “Congress,” not the Court,
to determine in the first instance what legislation is needed to
enforce it. Congress amassed a sizable record in support of
its decision to extend the preclearance requirements, a record
the District Court determined “document[ed] contemporary
racial discrimination in covered states.” 573 F.Supp.2d,
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at 265. The District Court also found that the record
“demonstrat[ed] that section 5 prevents discriminatory voting
changes” by “quietly but effectively deterring discriminatory
changes.” Id., at 264.

We will not shrink from our duty “as the bulwar[k] of a
limited constitution against legislative encroachments,” The
Federalist No. 78, p. 526 (J. Cooke ed. 1961) (A.Hamilton),
but “[i]t is a well-established principle governing the prudent
exercise of this Court's jurisdiction that normally the Court
will not decide a constitutional question if there is some other
ground upon which to dispose of the case,” Escambia County
v. McMillan, 466 U.S. 48, 51, 104 S.Ct. 1577, 80 L.Ed.2d 36
(1984) (per curiam ). Here, the district also raises a statutory
claim that it is eligible to bail out under §§ 4 and 5.

Justice THOMAS argues that the principle of constitutional
avoidance has no pertinence here. He contends that even if
we resolve the district's statutory argument in its favor, we
would still have to reach the constitutional question, because
the district's statutory argument would not afford it all the
relief it seeks. Post, at 2517 — 2518 (opinion concurring in
judgment in part and dissenting in part).

We disagree. The district expressly describes its constitutional
challenge to § 5 as being “in the alternative” to its
statutory argument. See Brief for Appellant 64 (“[T]he
Court should reverse the judgment of the district court and
*206 render judgment that the district is entitled to use the
bailout procedure or, in the alternative, that § 5 cannot be
constitutionally applied to the district”). The district's counsel
confirmed this at oral argument. See Tr. of Oral Arg. 14
(“[Question:] [D]o you acknowledge that if we find in your
favor on the bailout point we need not reach the constitutional
point? [Answer:] I do acknowledge that™). We therefore turn
to the district's statutory argument.

I

Section 4(b) of the Voting Rights Act authorizes a bailout suit
by a “State or political subdivision.” 42 U.S.C. § 1973b(a)
(1)(A). There is no dispute that the district is a political
subdivision of the State of Texas in the ordinary sense of
the term. See, e.g., Black's Law Dictionary 1197 (8th ed.
2004) (“A division of a state that exists primarily to discharge
some function of local government”). The district was created
under Texas law with “powers of government” relating to
local utilities and natural resources. Tex. Const., Art. XVI, §

59(b); **2514 Tex. Water Code Ann. § 54.011 (West 2002);
see also Bennett v. Brown Cty. Water Improvement Dist. No.
I, 153 Tex. 599, 272 S.W.2d 498, 500 (1954) (“[W]ater
improvement district[s] ... are held to be political subdivisions
of the State” (internal quotation marks omitted)).

The Act, however, also provides a narrower statutory
definition in § 14(c)(2): “ [P]olitical subdivision’ shall mean
any county or parish, except that where registration for voting
is not conducted under the supervision of a county or parish,
the term shall include any other subdivision of a State which
conducts registration for voting.” 42 U.S.C. § 1973/ (¢)(2).
The District Court concluded that this definition applied to the
bailout provision in § 4(a), and that the district did not qualify,
since it is not a county or parish and does not conduct its own
voter registration.

“Statutory definitions control the meaning of statutory words,
of course, in the usual case. But this is an unusual *207
case.” Lawson v. Suwannee Fruit & S.S. Co., 336 U.S.
198, 201, 69 S.Ct. 503, 93 L.Ed. 611 (1949); see also
Farmers Reservoir & Irrigation Co. v. McComb, 337 U.S.
755, 764, 69 S.Ct. 1274, 93 L.Ed. 1672 (1949); Philko
Aviation, Inc. v. Shacket, 462 U.S. 406, 412, 103 S.Ct. 2476,
76 L.Ed.2d 678 (1983). Were the scope of § 4(a) considered
in isolation from the rest of the statute and our prior cases,
the District Court's approach might well be correct. But here
specific precedent, the structure of the Voting Rights Act, and
underlying constitutional concerns compel a broader reading
of the bailout provision.

Importantly, we do not write on a blank slate. Our decisions
have already established that the statutory definition in §
14(c)(2) does not apply to every use of the term “political
subdivision” in the Act. We have, for example, concluded that
the definition does not apply to the preclearance obligation
of § 5. According to its text, § 5 applies only “[w]henever a
[covered] State or political subdivision” enacts or administers
a new voting practice. Yet in Sheffield Bd. of Comm'rs, 435
U.S. 110, 98 S.Ct. 965, 55 L.Ed.2d 148, we rejected the
argument by a Texas city that it was neither a State nor a
political subdivision as defined in the Act, and therefore did
not need to seek preclearance of a voting change. The dissent
agreed with the city, pointing out that the city did not meet the
statutory definition of “political subdivision” and therefore
could not be covered. /d., at 141-144, 98 S.Ct. 965 (opinion of
STEVENS, J.). The majority, however, relying on the purpose
and structure of the Act, concluded that the “definition was
intended to operate only for purposes of determining which
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political units in nondesignated States may be separately
designated for coverage under § 4(b).” Id., at 128-129, 98
S.Ct. 965; see also id., at 130, n. 18, 98 S.Ct. 965 (“Congress's
exclusive objective in § 14(c)(2) was to limit the jurisdictions
which may be separately designated for coverage under §

4(0)”).

We reaffirmed this restricted scope of the statutory definition
the next Term in Dougherty County Bd. of Ed. v. White,
439 U.S. 32, 99 S.Ct. 368, 58 L.Ed.2d 269 (1978). There, a
school board argued *208 that because “it d[id] not meet the
definition” of political subdivision in § 14(c)(2), it “d[id] not
come within the purview of § 5.” Id., at 43, 44, 99 S.Ct. 368.
We responded:

“This contention is squarely foreclosed by our decision
last Term in [Sheffield ]. There, we expressly rejected the
suggestion that the city of Sheffield was beyond the ambit
of § 5 because it did not itself register voters and hence
was not a political subdivision as the term is defined in §
14(c)(2) of the Act. ... [O]nce a State has been designated
for coverage, § 14(c)(2)'s definition of political **2515
subdivision has no operative significance in determining
the reach of § 5. /d., at 44, 99 S.Ct. 368 (internal quotation
marks omitted).

According to these decisions, then, the statutory definition

of “political subdivision” in § 14(c)(2) does not apply
to every use of the term “political subdivision” in the
Act. Even the intervenors who oppose the district's bailout
concede, for example, that the definition should not apply
to § 2, which bans racial discrimination in voting by “any
State or political subdivision,” 42 U.S.C. § 1973(a). See
Brief for Intervenor—Appellee Texas State Conference of
NAACP Branches et al. 17 (citing Smith v. Salt River Project
Agricultural Improvement and Power Dist., 109 F.3d 586,
592-593 (C.A.9 1997)); see also United States v. Uvalde
Consol. Independent School Dist., 625 F.2d 547, 554 (C.A.5
1980) (“[T]he Supreme Court has held that this definition [in
§ 14(c)(2) ] limits the meaning of the phrase ‘State or political
subdivision’ only when it appears in certain parts of the Act,
and that it does not confine the phrase as used elsewhere in
the Act”). In light of our holdings that the statutory definition
does not constrict the scope of preclearance required by § 5,
the district argues, it only stands to reason that the definition
should not constrict the availability of bailout from those
preclearance requirements either.

*209 The Government responds that any such argument
is foreclosed by our interpretation of the statute in City of

Rome, 446 U.S. 156, 100 S.Ct. 1548, 64 L.Ed.2d 119. There,
it argues, we made clear that the discussion of political
subdivisions in Sheffield was dictum, and “specifically held
that a “city is not a “political subdivision” for purposes of §
4(a) bailout.” ” Brief for Federal Appellee 14 (quoting City of
Rome, supra, at 168, 100 S.Ct. 1548).

Even if that is what City of Rome held, the premises of its
statutory holding did not survive later changes in the law.
In City of Rome we rejected the city's attempt to bail out
from coverage under § 5, concluding that “political units
of a covered jurisdiction cannot independently bring a §
4(a) bailout action.” 446 U.S., at 167, 100 S.Ct. 1548. We
concluded that the statute as then written authorized a bailout
suit only by a “State” subject to the coverage formula, or
a “political subdivision with respect to which [coverage]
determinations have been made as a separate unit,” id., at
164, n. 2, 100 S.Ct. 1548 (quoting 42 U.S.C. § 1973b(a)
(1976 ed.)); see also 446 U.S., at 163—-169, 100 S.Ct. 1548.
Political subdivisions covered because they were part of
a covered State, rather than because of separate coverage
determinations, could not separately bail out. As Justice
STEVENS put it, “[t]he political subdivisions of a covered
State” were “not entitled to bail out in a piecemeal fashion.”
Id., at 192, 100 S.Ct. 1548 (concurring opinion).

In 1982, however, Congress expressly repudiated City of
Rome and instead embraced “piecemeal” bailout. As part
of an overhaul of the bailout provision, Congress amended
the Voting Rights Act to expressly provide that bailout
was also available to “political subdivisions” in a covered
State, “though [coverage] determinations were not made with
respect to such subdivision as a separate unit.” Voting Rights
Act Amendments of 1982, 96 Stat. 131, codified at 42 U.S.C.
§ 1973b(a)(1) (emphasis added). In other words, Congress
decided that a jurisdiction covered because it was within a
covered State need not remain covered for as long *210 as
the State did. If the subdivision met the bailout requirements,
it could bail out, even if the State could not. In light of these
amendments, our logic for denying bailout in City of Rome
is no longer applicable to the **2516 Voting Rights Act—if
anything, that logic compels the opposite conclusion.

Bailout and preclearance under § 5 are now governed by
a principle of symmetry. “Given the Court's decision in
Sheffield that all political units in a covered State are to
be treated for § 5 purposes as though they were ‘political
subdivisions' of that State, it follows that they should also be
treated as such for purposes of § 4(a)'s bailout provisions.”
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City of Rome, supra, at 192, 100 S.Ct. 1548 (STEVENS, J,,
concurring).

The Government contends that this reading of Sheffield is
mistaken, and that the district is subject to § 5 under our
decision in Sheffield not because it is a “political subdivision”
but because it is a “State.” That would mean it could bail out
only if the whole State could bail out.

The assertion that the district is a State is at least
counterintuitive. We acknowledge, however, that there has
been much confusion over why Sheffield held the city in that
case to be covered by the text of § 5. See City of Rome,
446 U.S., at 168-169, 100 S.Ct. 1548; id., at 192, 100 S.Ct.
1548 (STEVENS, J., concurring); see also Uvalde Consol.
Independent School Dist. v. United States, 451 U.S. 1002,
1004,n.4,101 S.Ct. 2341, 68 L.Ed.2d 858 (1981) (Rehnquist,
J., dissenting from denial of certiorari) (“[TThis Court has not
yet settled on the proper construction of the term ‘political
subdivision’ ).

But after the 1982 amendments, the Government's position
is untenable. If the district is considered the State, and
therefore necessarily subject to preclearance so long as
Texas is covered, then the same must be true of all other
subdivisions of the State, including counties. That would
render even counties unable to seek bailout so long as their
State was covered. But that is the very restriction the 1982
amendments overturned. Nobody denies that counties in a
*211 covered State can seek bailout, as several of them
have. See Voting Rights Act: Section 5 of the Act—History,
Scope, and Purpose: Hearing Before the Subcommittee on
the Constitution of the House Committee on the Judiciary,
109th Cong., 1st Sess., 2599-2834 (2005) (detailing bailouts).
Because such piecemeal bailout is now permitted, it cannot be
true that § 5 treats every governmental unit as the State itself.

The Government's contrary interpretation has helped to
render the bailout provision all but a nullity. Since 1982,
only 17 jurisdictions—out of the more than 12,000 covered
political subdivisions—have successfully bailed out of the
Act.App. to Brief for Jurisdictions That Have Bailed Out as
Amici Curiae 3; Dept. of Commerce, Bureau of Census, 2002
Census of Governments, Vol. 1, No. 1, pp. 1, 22-60. It is
unlikely that Congress intended the provision to have such
limited effect. See United States v. Hayes, 555 U.S. 415, 425
—427,129 S.Ct. 1079, 1087, 172 L.Ed.2d 816 (2009).

We therefore hold that all political subdivisions—not only
those described in § 14(c)(2)—are eligible to file a bailout
suit.

k 3k ok

More than 40 years ago, this Court concluded that
“exceptional conditions” prevailing in certain parts of
the country justified extraordinary legislation otherwise
unfamiliar to our federal system. Katzenbach, 383 U.S., at
334, 86 S.Ct. 803. In part due to the success of that legislation,
we are now a very different Nation. Whether conditions
continue to justify such legislation is a difficult constitutional
question we do not answer today. We conclude instead that the
Voting Rights Act permits all political subdivisions, including
**2517 the district in this case, to seek relief from its
preclearance requirements.

The judgment of the District Court is reversed, and the
case is remanded for further proceedings consistent with this
opinion.

1t is so ordered.

*212 Justice THOMAS, concurring in the judgment in part
and dissenting in part.

This appeal presents two questions: first, whether appellant
is entitled to bail out from coverage under the Voting Rights
Act of 1965 (VRA); and second, whether the preclearance
requirement of § 5 of the VRA is unconstitutional. Because
the Court's statutory decision does not provide appellant
with full relief, I conclude that it is inappropriate to apply
the constitutional avoidance doctrine in this case. I would
therefore decide the constitutional issue presented and hold
that § 5 exceeds Congress' power to enforce the Fifteenth
Amendment.

I

The doctrine of constitutional avoidance factors heavily in
the Court's conclusion that appellant is eligible for bailout
as a “political subdivision” under § 4(a) of the VRA. See
ante, at 2513. Regardless of the Court's resolution of the
statutory question, I am in full agreement that this case raises
serious questions concerning the constitutionality of § 5 of the
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VRA. But, unlike the Court, I do not believe that the doctrine
of constitutional avoidance is applicable here. The ultimate
relief sought in this case is not bailout eligibility—it is bailout
itself. See First Amended Complaint in No. 06—-1384(DDC),
p- 8, Record, Doc. 83 (“Plaintiff requests the Court to declare
that the district has met the bail-out requirements of § 4 of
the [VRA] and that the preclearance requirements of § 5 ...
no longer apply to the district; or, in the alternative, that §
5 of the Act as applied to the district is an unconstitutional
overextension of Congress's enforcement power to remedy
past violations of the Fifteenth Amendment”).

Eligibility for bailout turns on the statutory question
addressed by the Court—the proper definition of “political
subdivision” in the bailout clauses of § 4(a) of the VRA.
Entitlement to bailout, however, requires a covered “political
subdivision” to submit substantial evidence indicating that
*213 it is not engaging in “discrimination in voting
on account of race,” see 42 U.S.C. § 1973b(a)(3). The
Court properly declines to give appellant bailout because
appellant has not yet proved its compliance with the
statutory requirements for such relief. See §§ 1973b(a)(1)-
(3). In fact, the record below shows that appellant's factual
entitlement to bailout is a vigorously contested issue. See,
e.g., NAACP's Statement of Undisputed Material Facts in No.
06-1384(DDC), pp. 490-492, Record, Doc. 100; Attorney
General's Statement of Uncontested Material Facts in No.
06-1384(DDC), 94 19, 59, Record, Doc. 98. Given its
resolution of the statutory question, the Court has thus
correctly remanded the case for resolution of appellant's
factual entitlement to bailout. See ante, at 2516 —2517.

But because the Court is not in a position to award appellant
bailout, adjudication of the constitutionality of § 5, in my
view, cannot be avoided. “Traditionally, the avoidance canon
was not a doctrine under which courts read statutes to avoid
mere constitutional doubts. Instead, it commanded courts,
when faced with two plausible constructions of a statute—
one constitutional and the other unconstitutional—to choose
the constitutional reading.” Clark v. Martinez, 543 U.S. 371,
395, 125 S.Ct. 716, 160 L.Ed.2d 734 (2005) (THOMAS,
J., dissenting). To the extent that **2518 constitutional
avoidance is a worthwhile tool of statutory construction, it
is because it allows a court to dispose of an entire case on
grounds that do not require the court to pass on a statute's
constitutionality. See Ashwander v. TVA, 297 U.S. 288, 347,
56 S.Ct. 466, 80 L.Ed. 688 (1936) (Brandeis, J., concurring)
(“The Court will not pass upon a constitutional question
although properly presented by the record, if there is also

some other ground upon which the case may be disposed of”);
see also, e.g., Mayor of Philadelphia v. Educational Equality
League, 415 U.S. 605, 629, 94 S.Ct. 1323, 39 L.Ed.2d
630 (1974). The doctrine “avoids decision of constitutional
questions where possible, and it permits one lawsuit, rather
than two, to resolve the entire controversy.” C. Wright, The
Law of Federal *214 Courts § 19, p. 104 (4th ed.1983).
Absent a determination that appellant is not just eligible for
bailout, but is entitled to it, this case will not have been
entirely disposed of on a nonconstitutional ground. Cf. Tr. of
Oral Arg. 14 (“[I]f the Court were to give us bailout ... the
Court might choose on its own not to reach the constitutional
issues because we would receive relief”). Invocation of the
doctrine of constitutional avoidance is therefore inappropriate
in this case.

The doctrine of constitutional avoidance is also unavailable
here because an interpretation of § 4(a) that merely makes
more political subdivisions eligible for bailout does not
render § 5 constitutional and the Court notably does not
suggest otherwise. See Clark, supra, at 396, 125 S.Ct. 716
(THOMAS, 1J., dissenting). Bailout eligibility is a distant
prospect for most covered jurisdictions. To obtain bailout a
covered jurisdiction must satisfy numerous objective criteria.
It must show that during the previous 10 years: (A) no
“test or device has been used within such State or political
subdivision for the purpose or with the effect of denying
or abridging the right to vote on account of race or color”;
(B) “no final judgment of any court of the United States ...
has determined that denials or abridgments of the right to
vote on account of race or color have occurred anywhere
in the territory of” the covered jurisdiction; (C) “no Federal
examiners or observers ... have been assigned to” the
covered jurisdiction; (D) the covered jurisdiction has fully
complied with § 5; and (E) “the Attorney General has not
interposed any objection (that has not been overturned by
a final judgment of a court) and no declaratory judgment
has been denied under [§ 5].” §§ 1973b(a)(1)(A)-(E). The
jurisdiction also has the burden of presenting “evidence of
minority participation, including evidence of the levels of
minority group registration and voting, changes in such levels
over time, and disparities between minority-group and non-
minority-group participation.” § 1973b(a)(2).

*215 These extensive requirements may be difficult to
satisfy, see Brief for Georgia Governor Sonny Purdue as
Amicus Curiae 20-26, but at least they are objective. The
covered jurisdiction seeking bailout must also meet subjective
criteria: it must “(i) have eliminated voting procedures and
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methods of election which inhibit or dilute equal access to the
electoral process; (ii) have engaged in constructive efforts to
eliminate intimidation and harassment of persons exercising
rights protected [under the Act]; and (iii) have engaged in
other constructive efforts, such as expanded opportunity for
convenient registration and voting for every person of voting
age and the appointment of minority persons as election
officials throughout the jurisdiction and at all stages of the
election and registration process.” §§ 1973b(a)(1)(F)(1)-(iii).

As a result, a covered jurisdiction meeting each of the
objective conditions could **2519 nonetheless be denied
bailout because it has not, in the subjective view of the
United States District Court for the District of Columbia,
engaged in sufficiently “constructive efforts” to expand
voting opportunities, § 1973b(a)(1)(F)(iii). Congress, of
course, has complete authority to set the terms of bailout.
But its promise of a bailout opportunity has, in the great
majority of cases, turned out to be no more than a mirage.
As the Court notes, only a handful “of the more than

12,000 covered political subdivisions ... have successfully

bailed out of the Act.” Ante, at 2516;1 see Williamson, The
1982 Amendments to the Voting Rights Act: A Statutory
Analysis of the Revised Bailout Provisions, 62 Wash. U.L.Q.
1, 42 (1984) (explaining that *216 “the conditions for
termination of coverage have been made so restrictive that
bailout will continue to be impossible for most jurisdictions™).
Accordingly, bailout eligibility does not eliminate the issue of
§ 5's constitutionality.

II

The Court quite properly alerts Congress that § 5 tests the
outer boundaries of its Fifteenth Amendment enforcement
authority and may not be constitutional. See ante, at 2511 —
2512. And, although I respect the Court's careful approach
to this weighty issue, I nevertheless believe it is necessary to
definitively resolve that important question. For the reasons
set forth below, I conclude that the lack of current evidence
of intentional discrimination with respect to voting renders §
5 unconstitutional. The provision can no longer be justified
as an appropriate mechanism for enforcement of the Fifteenth
Amendment.

“The government of the United States is one of delegated
powers alone. Its authority is defined and limited by the
Constitution. All powers not granted to it by that instrument
are reserved to the States or the people.” United States v.
Cruikshank, 92 U.S. 542, 551, 23 L.Ed. 588 (1876); see
also U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 848,
115 S.Ct. 1842, 131 L.Ed.2d 881 (1995) (THOMAS, I,
dissenting). In the specific area of voting rights, this Court has
consistently recognized that the Constitution gives the States
primary authority over the structuring of electoral systems.
See, e.g., White v. Weiser, 412 U.S. 783, 795, 93 S.Ct. 2348,
37 L.Ed.2d 335 (1973); Burns v. Richardson, 384 U.S. 73,
84-85, 86 S.Ct. 1286, 16 L.Ed.2d 376 (1966). “No function
is more essential to the separate and independent existence of
the States and their governments than the power to determine
within the limits of the Constitution the qualifications of their
own voters for state, county, and municipal offices and the
nature of their own machinery for filling local public offices.”
Oregon v. Mitchell, 400 U.S. 112, 125, 91 S.Ct. 260, 27
L.Ed.2d 272 (1970) (opinion of Black, J.).

*217 State autonomy with respect to the machinery of self-
government defines the States as sovereign entities rather
than mere provincial outposts subject to every dictate of a
central governing authority. See U.S. Const., Amdt. 10 (“The
powers **2520 not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people™); see also Alden v.
Maine, 527 U.S. 706, 713, 119 S.Ct. 2240, 144 L.Ed.2d 636
(1999). In the main, the “Framers of the Constitution intended
the States to keep for themselves, as provided in the Tenth
Amendment, the power to regulate elections.” Gregory v.
Ashcroft, 501 U.S.452,461-462, 111 S.Ct. 2395, 115 L.Ed.2d
410 (1991) (internal quotation marks omitted).

To be sure, state authority over local elections is not absolute
under the Constitution. The Fifteenth Amendment guarantees
that the “right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude,” § 1,
and it grants Congress the authority to “enforce” these rights
“by appropriate legislation,” § 2. The Fifteenth Amendment
thus renders unconstitutional any federal or state law that
would limit a citizen's access to the ballot on one of the
three bases enumerated in the Amendment. See Mobile v.
Bolden, 446 U.S. 55, 65, 100 S.Ct. 1490, 64 L.Ed.2d 47
(1980) (plurality opinion) (the Fifteenth Amendment guards
against “purposefully discriminatory denial or abridgment by
government of the freedom to vote”). Nonetheless, because
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States still retain sovereign authority over their election
systems, any measure enacted in furtherance of the Fifteenth
Amendment must be closely examined to ensure that its
encroachment on state authority in this area is limited to the
appropriate enforcement of this ban on discrimination.

There is certainly no question that the VRA initially “was
passed pursuant to Congress' authority under the Fifteenth
Amendment.” Lopez v. Monterey County, 525 U.S. 266, 282,
119 S.Ct. 693, 142 L.Ed.2d 728 (1999). For example, §§
2 and 4(a) seek to implement the Fifteenth Amendment's
substantive command by creating a *218 private cause of
action to enforce § 1 of the Fifteenth Amendment, see §
1973(a), and by banning discriminatory tests and devices
in covered jurisdictions, see § 1973b(a); see also City of
Lockhart v. United States, 460 U.S. 125, 139, 103 S.Ct.
998, 74 L.Ed.2d 863 (1983) (Marshall, J., concurring in
part and dissenting in part) (explaining that § 2 reflects
Congress' determination “that voting discrimination was a
nationwide problem” that called for a “general prohibition
of discriminatory practices”). Other provisions of the VRA
also directly enforce the Fifteenth Amendment. See § 1973h
(elimination of poll taxes that effectively deny certain racial
groups the right to vote); § 1973i(a) (“No person acting under
color of law shall fail or refuse to permit any person to vote
who is entitled to vote ... or willfully fail or refuse to tabulate,
count, and report such person's vote™).

Section 5, however, was enacted for a different purpose: to
prevent covered jurisdictions from circumventing the direct
prohibitions imposed by provisions such as §§ 2 and 4(a). See
Reno v. Bossier Parish School Bd., 520 U.S. 471, 477, 117
S.Ct. 1491, 137 L.Ed.2d 730 (1997) (explaining that §§ 2 and
5 “combat different evils” and “impose very different duties
upon the States™). Section 5 “was a response to a common
practice in some jurisdictions of staying one step ahead of
the federal courts by passing new discriminatory voting laws
as soon as the old ones had been struck down. That practice
had been possible because each new law remained in effect
until the Justice Department or private plaintiffs were able
to sustain the burden of proving that the new law, too, was
discriminatory.”  *%2521 Beer v. United States, 425 U.S.
130, 140, 96 S.Ct. 1357, 47 L.Ed.2d 629 (1976) (internal
quotation marks omitted).

The rebellion against the enfranchisement of blacks in the
wake of ratification of the Fifteenth Amendment illustrated
the need for increased federal intervention to protect the
right to vote. Almost immediately following Reconstruction,

blacks attempting to vote were met with coordinated *219
intimidation and violence. See, e.g., L. McDonald, A Voting
Rights Odyssey: Black Enfranchisement in Georgia 34 (2003)
(“By 1872, the legislative and executive branches of state
government ... were once again firmly in the control of white
Democrats, who resorted to a variety of tactics, including
fraud, intimidation, and violence, to take away the vote from
blacks, despite ratification of the Fifteenth Amendment in

1870 ...”).2 A soon-to-be victorious mayoral candidate in
Wilmington, North Carolina, for example, urged white voters
in an 1898 election-eve speech: “Go to the polls tomorrow
and if you find the negro out voting, tell him to leave the polls,
and if he refuses kill him; shoot him down in his tracks.” S.
Tolnay & E. Beck, A Festival of Violence: An Analysis of
Southern Lynchings, 18821930, p. 67 (1995).

This campaign of violence eventually was supplemented, and
in part replaced, by more subtle methods engineered to deny
blacks the right to vote. See South Carolina v. Katzenbach,
383 U.S.301,310-312, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966).
Literacy tests were particularly effective: “as of 1890 in ...
States [with literacy tests], more than two-thirds of the adult
Negroes were illiterate while less than one-quarter of the adult
whites were unable to read or write,” id., at 311, 86 S.Ct.
803, because “[p]rior to the Civil War, most of the slave
States made it a crime to *220 teach Negroes how to read or

write,” see also id., at 311, n. 10, 86 S.Ct. 803.3 Compounding
the tests' discriminatory impact on blacks, alternative voter
qualification laws such as “grandfather clauses, property
qualifications, [and] ‘good character’ tests” were enacted to
protect those whites who were unable to pass the literacy tests.
Id., at 311, 86 S.Ct. 803; see also Lopez, supra, at 297, 119
S.Ct. 693 (THOMAS, J., dissenting) (“Literacy tests were
unfairly administered; whites were given easy questions, and
blacks were given **2522 more difficult questions, such as
the number of bubbles in a soap bar, the news contained in a
copy of the Peking Daily, the meaning of obscure passages in
state constitutions, and the definition of terms such as habeas
corpus ” (internal quotation marks omitted)).

The Court had declared many of these “tests and devices”
unconstitutional, see Katzenbach, supra, at 311-312, 86 S.Ct.
803, but case-by-case eradication was woefully inadequate to
ensure that the franchise extended to all citizens regardless of
race, see id., at 328, 86 S.Ct. 803. As a result, enforcement
efforts before the enactment of § 5 had rendered the right
to vote illusory for blacks in the Jim Crow South. Despite
the Civil War's bloody purchase of the Fifteenth Amendment,
“the reality remained far from the promise.” Rice v. Cayetano,
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528 U.S. 495, 512-513, 120 S.Ct. 1044, 145 L.Ed.2d
1007 (2000); see also *221 R. Wardlaw, Negro Suffrage
in Georgia, 1867-1930, p. 34 (Phelps—Stokes Fellowship
Studies, No. 11, 1932) (“Southern States were setting out to
accomplish an effective nullification of the war measures of
Congress”).

Thus, by 1965, Congress had every reason to conclude that
States with a history of disenfranchising voters based on race
would continue to do all they could to evade the constitutional
ban on voting discrimination. By that time, race-based voting
discrimination had “infected the electoral process in parts
of our country for nearly a century.” Katzenbach, 383
U.S., at 308, 86 S.Ct. 803. Moreover, the massive scale of
disenfranchisement efforts made case-by-case enforcement
of the Fifteenth Amendment impossible, if not Sisyphean.
See id., at 309, 86 S.Ct. 803 (“Congress concluded that the
unsuccessful remedies which it had prescribed in the past
would have to be replaced by sterner and more elaborate
measures in order to satisfy the clear commands of the
Fifteenth Amendment”) ; Rice, supra, at 513, 120 S.Ct.
1044 (“Progress was slow, particularly when litigation had to
proceed case by case, district by district, sometimes voter by
voter”); Thernstrom, Section 5 of the Voting Rights Act: By
Now, a Murky Mess, 5 Geo. J.L. & Pub. Pol'y 41, 44 (2007)
(“In 1965, it was perfectly reasonable to believe that any move
affecting black enfranchisement in the Deep South was deeply
suspect. And only such a punitive measure [as § 5] had any
hope of forcing the South to let blacks vote” (emphasis in
original)).

It was against this backdrop of “historical experience” that
§ 5 was first enacted and upheld against a constitutional
challenge. See Katzenbach, supra, at 308, 86 S.Ct. 803.
As the Katzenbach Court explained, § 5, which applied to
those States and political subdivisions that had employed
discriminatory tests and devices in the previous Presidential
election, see 42 U.S.C. § 1973b(b), directly targeted the
“insidious and pervasive evil which had been perpetuated
in certain parts of our country through unremitting and
ingenious defiance of the Constitution.” 383 U.S., at
309, 86 S.Ct. 803; see also id., at 329, 86 S.Ct. 803
(“Congress began work with reliable evidence of actual
voting *222 discrimination in a great majority of the States
and political subdivisions affected by the new remedies
of the Act”). According to the Court, it was appropriate
to radically interfere with control over local elections
only in those jurisdictions with a history of discriminatory
disenfranchisement as those were “the geographic areas

where immediate action seemed necessary.” Id., at 328, 86
S.Ct. 803. The Court believed it was thus “permissible to
impose the new remedies” on the jurisdictions covered under
§ 4(b) “at least in the absence of proof that they ha[d] been
free **2523 of substantial voting discrimination in recent
years.” Id., at 330, 86 S.Ct. 803.

In upholding § 5 in Katzenbach, the Court nonetheless
noted that the provision was an “uncommon exercise
of congressional power” that would not have been
“appropriate” absent the “exceptional conditions” and
“unique circumstances” present in the targeted jurisdictions at
that particular time. /d., at 334-335, 86 S.Ct. 803. In reaching
its decision, the Court thus refused to simply accept Congress'
representation that the extreme measure was necessary to
enforce the Fifteenth Amendment; rather, it closely reviewed
the record compiled by Congress to ensure that § 5 was

T3N3 L)

appropriate antievasion legislation. See id., at 308,
86 S.Ct. 803. In so doing, the Court highlighted evidence
showing that black voter registration rates ran approximately
50 percentage points lower than white voter registration in
several States. See id., at 313, 86 S.Ct. 803. It also noted
that the registration rate for blacks in Alabama “rose only
from 14.2% to 19.4% between 1958 and 1964; in Louisiana it
barely inched ahead from 31.7% to 31.8% between 1956 and
1965; and in Mississippi it increased only from 4.4% to 6.4%
between 1954 and 1964.” Ibid. The Court further observed
that voter turnout levels in covered jurisdictions had been at
least 12% below the national average in the 1964 Presidential
election. See id., at 329-330, 86 S.Ct. 803.

The statistical evidence confirmed Congress' judgment that
“the extraordinary stratagem of contriving new rules of
various kinds for the sole purpose of perpetuating voting
*223 discrimination in the face of adverse federal court
decrees” was working and could not be defeated through
case-by-case enforcement of the Fifteenth Amendment. /d.,
at 335, 86 S.Ct. 803. This record also clearly supported
Congress' predictive judgment that such “States might try
similar maneuvers in the future in order to evade the
remedies for voting discrimination contained in the Act
itself.” Ibid. These stark statistics—in conjunction with the
unrelenting use of discriminatory tests and practices that
denied blacks the right to vote—constituted sufficient proof
of “actual voting discrimination” to uphold the preclearance
requirement imposed by § 5 on the covered jurisdictions as
an appropriate exercise of congressional power under the
Fifteenth Amendment. /d., at 330, 86 S.Ct. 803. It was only
“[u]nder the compulsion of these unique circumstances [that]
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Congress responded in a permissibly decisive manner.” /d., at
335, 86 S.Ct. 803.

B

Several important principles emerge from Katzenbach and
the decisions that followed it. First, § 5 prohibits more state
voting practices than those necessarily encompassed by the
explicit prohibition on intentional discrimination found in the
text of the Fifteenth Amendment. The explicit command of
the Fifteenth Amendment is a prohibition on state practices
that in fact deny individuals the right to vote “on account
of” race, color, or previous servitude. In contrast, § 5 is the
quintessential prophylaxis; it “goes beyond the prohibition
of the Fifteenth Amendment by suspending all changes
to state election law—however innocuous—until they have
been precleared by federal authorities in Washington, D.C.”
Ante, at 2511. The Court has freely acknowledged that such
legislation is preventative, upholding it based on the view that
the Reconstruction Amendments give Congress the power
“both to remedy and to defer violation of rights guaranteed
thereunder by prohibiting a somewhat broader swath of
conduct, including that which is not itself forbidden by the

*224 Amendment's text.” **2524 Kimel v. Florida Bd. of

Regents, 528 U.S. 62, 81, 120 S.Ct. 631, 145 L.Ed.2d 522
(2000) (emphasis added).

Second, because it sweeps more broadly than the substantive
command of the Fifteenth Amendment, § 5 pushes the outer
boundaries of Congress' Fifteenth Amendment enforcement
authority. See Miller v. Johnson, 515 U.S. 900, 926, 115
S.Ct. 2475, 132 L.Ed.2d 762 (1995) (detailing the “federalism
costs exacted by § 57); Presley v. Etowah County Comm'n,
502 U.S. 491, 500-501, 112 S.Ct. 820, 117 L.Ed.2d 51
(1992) (describing § 5 as “an extraordinary departure
from the traditional course of relations between the States
and the Federal Government”); City of Rome v. United
States, 446 U.S. 156, 200, 100 S.Ct. 1548, 64 L.Ed.2d
119 (1980) (Powell, J., dissenting) (“The preclearance
requirement both intrudes on the prerogatives of state and
local governments and abridges the voting rights of all
citizens in States covered under the Act”); Lopez, 525 U.S.,
at 293, 119 S.Ct. 693 (THOMAS, J., dissenting) (“Section
5 is a unique requirement that exacts significant federalism
costs”); ante, at 2511 (“[Section] 5, which authorizes federal
intrusion into sensitive areas of state and local policymaking,
imposes substantial federalism costs” (internal quotation
marks omitted)).

Indeed, § 5's preclearance requirement is “one of the most
extraordinary remedial provisions in an Act noted for its
broad remedies. Even the Department of Justice has described
it as a ‘substantial departure ... from ordinary concepts of
our federal system’; its encroachment on state sovereignty is
significant and undeniable.” United States v. Sheffield Bd. of
Comm'rs, 435 U.S. 110, 141, 98 S.Ct. 965, 55 L.Ed.2d 148
(1978) (STEVENS, J., dissenting) (footnote omitted). This
“encroachment is especially troubling because it destroys
local control of the means of self-government, one of the
central values of our polity.” City of Rome, supra, at 201, 100
S.Ct. 1548 (Powell, J., dissenting). More than 40 years after
its enactment, this intrusion has become increasingly difficult
to justify.

Third, to accommodate the tension between the constitutional
imperatives of the Fifteenth and Tenth Amendments—a
balance between allowing the Federal Government *225 to
patrol state voting practices for discrimination and preserving
the States' significant interest in self-determination—the
constitutionality of § 5 has always depended on the proven
existence of intentional discrimination so extensive that
elimination of it through case-by-case enforcement would
be impossible. See Katzenbach, 383 U.S., at 308, 86 S.Ct.
803 (“Before enacting the measure, Congress explored with
great care the problem of racial discrimination in voting”);
Katzenbach v. Morgan, 384 U.S. 641, 667, 86 S.Ct. 1717,
16 L.Ed.2d 828 (1966) (Harlan, J., dissenting) (“Congress
made a detailed investigation of various state practices
that had been used to deprive Negroes of the franchise”).
“There can be no remedy without a wrong. Essential to
our holdings in [South Carolina v.] Katzenbach and City
of Rome was our conclusion that Congress was remedying
the effects of prior intentional racial discrimination. In both
cases, we required Congress to have some evidence that
the jurisdiction burdened with preclearance obligations had
actually engaged in such intentional discrimination.” Lopez,
supra, at 294-295, 119 S.Ct. 693 (THOMAS, J., dissenting)
(emphasis in original).

The Court has never deviated from this understanding.
We have explained that prophylactic legislation designed
to enforce the Reconstruction Amendments must “identify
conduct transgressing the ... substantive provisions” it seeks
to enforce and be tailored “to remedying or preventing
*%2525 such conduct.” Florida Prepaid Postsecondary Ed.
Expense Bd. v. College Savings Bank, 527 U.S. 627, 639, 119
S.Ct. 2199, 144 L.Ed.2d 575 (1999). Congress must establish
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a “history and pattern” of constitutional violations to establish
the need for § 5 by justifying a remedy that pushes the limits of
its constitutional authority. Board of Trustees of Univ. of Ala.
v. Garrett, 531 U.S. 356,368, 121 S.Ct. 955, 148 L.Ed.2d 866
(2001). As aresult, for § 5 to withstand renewed constitutional
scrutiny, there must be a demonstrated connection between
the “remedial measures” chosen and the “evil presented” in
the record made by Congress when it renewed the Act. City
of Boerne v. Flores, 521 U.S. 507, 530, 117 S.Ct. 2157, 138
L.Ed.2d 624 (1997). *226 “Strong measures appropriate to
address one harm may be an unwarranted response to another,
lesser one.” Ibid.

C

The extensive pattern of discrimination that led the Court to
previously uphold § 5 as enforcing the Fifteenth Amendment
no longer exists. Covered jurisdictions are not now engaged
in a systematic campaign to deny black citizens access
to the ballot through intimidation and violence. And
the days of “grandfather clauses, property qualifications,
‘good character’ tests, and the requirement that registrants
‘understand’ or ‘interpret’ certain matter,” Katzenbach, 383
U.S., at 311, 86 S.Ct. 803, are gone. There is thus currently
no concerted effort in these jurisdictions to engage in the
“unremitting and ingenious defiance of the Constitution,” id.,
at 309, 86 S.Ct. 803, that served as the constitutional basis for
upholding the “uncommon exercise of congressional power”
embodied in § 5, id., at 334, 86 S.Ct. 803.

The lack of sufficient evidence that the covered jurisdictions
currently engage in the type of discrimination that underlay
the enactment of § 5 undermines any basis for retaining
it. Punishment for long past sins is not a legitimate basis
for imposing a forward-looking preventative measure that
has already served its purpose. Those supporting § 5's
reenactment argue that without it these jurisdictions would
return to the racially discriminatory practices of 30 and 40
years ago. But there is no evidence that public officials stand
ready, if given the chance, to again engage in concerted acts
of violence, terror, and subterfuge in order to keep minorities
from voting. Without such evidence, the charge can only be
premised on outdated assumptions about racial attitudes in
the covered jurisdictions. Admitting that a prophylactic law
as broad as § 5 is no longer constitutionally justified based on
current evidence of discrimination is not a sign of defeat. It is
an acknowledgment of victory.

*227 The current statistical evidence confirms that the
emergency that prompted the enactment of § 5 has long
since passed. By 2006, the voter registration rates for blacks
in Alabama, Louisiana, and Mississippi had jumped to
71.8%, 66.9%, and 72.2%, respectively. See App. to Brief
for Southeastern Legal Foundation as Amicus Curiae 6a—
7a (hereinafter SLF Brief). Therefore, in contrast to the
Katzenbach Court's finding that the “registration of voting-
age whites ran roughly 50 percentage points or more ahead
of Negro registration” in these States in 1964, see 383 U.S.,
at 313, 86 S.Ct. 803, since that time this disparity has
nearly vanished. In 2006, the disparity was only 3 percentage
points in Alabama, 8 percentage points in Louisiana, and
in Mississippi, black voter registration actually exceeded
white voter registration by 1.5 percentage points. See App. to
SLF Brief 6a—7a. In addition, blacks in these three covered
States also have higher registration numbers **2526 than
the registration rate for whites in noncovered states. See
E. Blum & L. Campbell, Assessment of Voting Rights
Progress in Jurisdictions Covered Under Section Five of
the Voting Rights Act 3—-6 (American Enterprise Institute,
2006); see also S.Rep. No. 109-295, p. 11 (2006) (noting
that “presently in seven of the covered States, African—
Americans are registered at a rate higher than the national
average”’; in two more, black registration in the 2004 election
was “identical to the national average”; and in “California,
Georgia, Mississippi, North Carolina, and Texas, black
registration and turnout in the 2004 election ... was higher than
that for whites”).

Indeed, when reenacting § 5 in 2006, Congress evidently
understood that the emergency conditions which prompted
§ 5's original enactment no longer exist. See H.R.Rep. No.
109478, p. 12 (2006) (“The record reveals that many of
the first generation barriers to minority voter registration and
voter turnout that were in place prior to the VRA have been
eliminated”). Instead of relying on the kind of evidence *228
that the Katzenbach Court had found so persuasive, Congress
instead based reenactment on evidence of what it termed
“second generation barriers constructed to prevent minority
voters from fully participating in the electoral process.” §
2(b)(2), 120 Stat. 577. But such evidence is not probative of
the type of purposeful discrimination that prompted Congress
to enact § 5 in 1965. For example, Congress relied upon
evidence of racially polarized voting within the covered
jurisdictions. But racially polarized voting is not evidence
of unconstitutional discrimination, see Bolden, 446 U.S. 55,
100 S.Ct. 1490, 64 L.Ed.2d 47, is not state action, see James
v. Bowman, 190 U.S. 127, 136, 23 S.Ct. 678, 47 L.Ed. 979
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(1903), and is not a problem unique to the South, see Katz,
Aisenbrey, Baldwin, Cheuse, & Weisbrodt, Documenting
Discrimination in Voting: Judicial Findings Under Section
2 of The Voting Rights Act Since 1982, 39 U. Mich. J.L.
Reform 643, 665 (2006). The other evidence relied on by
Congress, such as § 5 enforcement actions, §§ 2 and 4
lawsuits, and federal examiner and observer coverage, also
bears no resemblance to the record initially supporting § 5,
and is plainly insufficient to sustain such an extraordinary
remedy. See SLF Brief 18-35. In sum, evidence of “second
generation barriers” cannot compare to the prevalent and
pervasive voting discrimination of the 1960's.

This is not to say that voter discrimination is extinct. Indeed,
the District Court singled out a handful of examples of
allegedly discriminatory voting practices from the record
made by Congress. See, e.g., Northwest Austin Municipal
Util. Dist. No. One v. Mukasey, 573 F.Supp.2d. 221, 252—
254, 256-262 (D.D.C.2008). But the existence of discrete
and isolated incidents of interference with the right to vote
has never been sufficient justification for the imposition of §
5's extraordinary requirements. From its inception, the statute
was promoted as a measure needed to neutralize a coordinated
and unrelenting campaign to deny an entire race access to the
ballot. See City of Boerne, 521 U.S., at 526, 117 S.Ct. 2157
(concluding that Katzenbach confronted a “widespread and
*229 persisting deprivation of constitutional rights resulting
from this country's history of racial discrimination”). Perfect
compliance with the Fifteenth Amendment's substantive

command is not now—nor has it ever been—the yardstick
for determining whether Congress has the power to employ
broad prophylactic legislation to enforce that Amendment.
The burden remains with Congress to prove that the extreme
circumstances warranting § 5's enactment persist today. A
record of scattered **2527 infringement of the right to vote
is not a constitutionally acceptable substitute.

k ok ok

In 1870, the Fifteenth Amendment was ratified in order to
guarantee that no citizen would be denied the right to vote
based on race, color, or previous condition of servitude.
Congress passed § 5 of the VRA in 1965 because that
promise had remained unfulfilled for far too long. But now
—more than 40 years later—the violence, intimidation, and
subterfuge that led Congress to pass § 5 and this Court to
uphold it no longer remains. An acknowledgment of § 5's
unconstitutionality represents a fulfillment of the Fifteenth
Amendment's promise of full enfranchisement and honors the
success achieved by the VRA.

All Citations

557 U.S. 193, 129 S.Ct. 2504, 174 L.Ed.2d 140, 77 USLW
4539, 09 Cal. Daily Op. Serv. 7725, 2009 Daily Journal
D.AR. 8986, 21 Fla. L. Weekly Fed. S 965

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 All 17 covered jurisdictions that have been awarded bailout are from Virginia, see ante, at 2515 — 2517, and all 17 were

represented by the same attorney—a former lawyer in the Voting Rights Section of the Department of Justice, see Hebert,
An Assessment of the Bailout Provisions of the Voting Rights Act, in Voting Rights Act Reauthorization of 2006, p. 257,
n. 1 (A. Henderson ed.2007). Whatever the reason for this anomaly, it only underscores how little relationship there is
between the existence of bailout and the constitutionality of § 5.

2 See also S.Rep. No. 41, 42d Cong., 2d Sess., pt. 7, p. 610 (1872) (quoting a Ku Klux Klan letter warning a black man

from Georgia to
You are marked and closely watched by K.K.K. ...

[

stay at home if you value your life, and not vote at all, and advise all of your race to do the same thing.
); see also Jackson Daily Mississippian, Dec. 29, 1887, reprinted in

S. Misc. Doc. No. 106, 50th Cong., 1st Sess., 14 (1888) (“[W]e hereby warn the negroes that if any one of their race
attempts to run for office in the approaching municipal election he does so at his supremest peril, and we further warn
any and all negroes of this city against attempting, at their utmost hazard, by vote or influence, to foist on us again this
black and damnable machine miscalled a government of our city” (publishing resolutions passed by the Young White

Men's League of Jackson)).
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3 Although tests had become the main tool for disenfranchising blacks, state governments engaged in violence into 1965.
See Daniel, Tear Gas, Clubs Halt 600 in Selma March, Washington Times Herald, Mar. 8, 1965, pp. Al, A3 (“State
troopers and mounted deputies bombarded 600 praying Negroes with tear gas today and then waded into them with
clubs, whips and ropes, injuring scores .... The Negroes started out today to walk the 50 miles to Montgomery to protest
to [Governor] Wallace the denial of Negro voting rights in Alabama”); Banner, Aid for Selma Negroes, N.Y. Times, Mar.
14, 1965, p. E11 (“We should remember March 7, 1965 as ‘Bloody Sunday in Selma.’ It is now clear that the public
officials and the police of Alabama are at war with those citizens who are Negroes and who are determined to exercise
their rights under the Constitution of the United States”).

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis

Background: County and county commissioners brought
action against the Governor of North Carolina, the Director of
the State Board of Elections, and other state officials, alleging
that legislative redistricting plan violated Whole County
Provision of state constitution. A three-judge panel of the
Superior Court, Wake County, entered summary judgment in
favor of defendants, finding that redistricting plan complied,
to the maximum extent practicable, with the Whole County
Provision. The North Carolina Supreme Court, Edmunds, J.,
361 N.C. 491, 649 S.E.2d 364, reversed and ordered state
legislature to redraw the district at issue. State defendants'
petition for writ of certiorari was granted.

The Supreme Court, Justice Kennedy, announced the
judgment of the court and delivered an opinion which held
that crossover districts do not meet Gingles requirement that
minority is sufficiently large and geographically compact
enough to constitute majority in a single-member district,
for purpose of claim under Voting Rights Act's vote dilution
provision.

Affirmed.

Justice Thomas concurred in the judgment and filed opinion
in which Justice Scalia joined.

Justice Souter filed dissenting opinion in which Justice
Stevens, Justice Ginsburg, and Justice Breyer joined.

Justice Ginsburg filed dissenting opinion.

Justice Breyer filed dissenting opinion.

*%1235 Syllabus*

Despite the North Carolina Constitution's “Whole County
Provision” prohibiting the General Assembly from dividing
counties when drawing its own legislative districts, in 1991
the legislature drew House District 18 to include portions
of four counties, including Pender County, for the asserted
purpose of satisfying § 2 of the Voting Rights Act of 1965.
At that time, District 18 was a geographically compact
majority-minority district. By the time the district was
to be redrawn in 2003, the African—American voting-age
population in District 18 had fallen below 50 percent. Rather
than redrawing the district to keep Pender County whole,
the legislators split portions of it and another county. District
18's African—American voting-age population is now 39.36
percent. Keeping Pender County whole would have resulted
in an African—American voting-age population of 35.33
percent. The legislators' rationale was that splitting Pender
County gave African—American voters the potential to join
with majority voters to elect the minority group's candidate
of choice, while leaving Pender County whole would have
violated § 2 of the Voting Rights Act.

Pender County and others filed suit, alleging that the
redistricting plan violated the Whole County Provision.
The state-official defendants answered that dividing Pender
County was required by § 2. The trial court first considered
whether the defendants had established the three threshold
requirements for § 2 liability under Thornburg v. Gingles,
478 U.S. 30, 51, 106 S.Ct. 2752, 92 L.Ed.2d 25, only the
first of which is relevant here: whether the minority group “is
sufficiently large and geographically compact to constitute a
majority in a single-member district.” The court concluded
that although African—Americans were not a majority of
District 18's voting-age population, the district was a “de
facto” majority-minority district because African—Americans
could get enough support from crossover majority voters to
elect their preferred candidate. **1236 The court ultimately
determined, based on the totality of the circumstances, that § 2
required that Pender County be split, and it sustained District
18's lines on that rationale. The State Supreme Court reversed,
holding that a minority group must constitute a numerical
majority of the voting-age population in an area before §
2 requires the creation of a legislative district to prevent
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dilution of that group's votes. Because African—Americans
did not have such a numerical majority in District 18, the court
ordered the legislature to redraw the district.

Held: The judgment is affirmed.
361 N.C. 491, 649 S.E.2d 364, affirmed.

Justice KENNEDY, joined by THE CHIEF JUSTICE and
Justice ALITO, concluded that § 2 does not require state
officials to draw election-district lines to allow a racial
minority that would make up less than 50 percent of the
voting-age population in the redrawn district to join with
crossover voters to elect the minority's candidate of choice.
Pp. 1240 — 1250.

1. As amended in 1982, § 2 provides that a violation “is
established if, based on the totality of circumstances, it is
shown that the [election] processes ... in the State or political
subdivision are not equally open to participation by members
of a [protected] class [who] have less opportunity than other
members of the electorate to participate in the political
process and to elect representatives of their choice.” 42 U.S.C.
§ 1973(b). Construing the amended § 2 in Gingles, supra, at
50-51, 106 S.Ct. 2752, the Court identified three “necessary
preconditions” for a claim that the use of multimember
districts constituted actionable vote dilution. It later held
that those requirements apply equally in § 2 cases involving
single-member districts. Growe v. Emison, 507 U.S. 25, 40—
41, 113 S.Ct. 1075, 122 L.Ed.2d 388. Only when a party has
established the requirements does a court proceed to analyze
whether a § 2 violation has occurred based on the totality of
the circumstances. See, e.g., Johnson v. De Grandy, 512 U.S.
997,1013, 114 S.Ct. 2647, 129 L.Ed.2d 775. Pp. 1240 — 1242.

2. Only when a geographically compact group of minority
voters could form a majority in a single-member district has
the first Gingles requirement been met. Pp. 1241 — 1250.

(a) A party asserting § 2 liability must show by a
preponderance of the evidence that the minority population
in the potential election district is greater than 50 percent.
The Court has held both that § 2 can require the creation
of a “majority-minority” district, in which a minority group
composes a numerical, working majority of the voting-age
population, see, e.g., Voinovich v. Quilter, 507 U.S. 146, 154—
155, 113 S.Ct. 1149, 122 L.Ed.2d 500, and that § 2 does
not require the creation of an “influence” district, in which
a minority group can influence the outcome of an election

even if its preferred candidate cannot be elected, see League
of United Latin American Citizens v. Perry, 548 U.S. 399,
445, 126 S.Ct. 2594, 165 L.Ed.2d 609 (LULAC). This case
involves an intermediate, “crossover” district, in which the
minority makes up less than a majority of the voting-age
population, but is large enough to elect the candidate of its
choice with help from majority voters who cross over to
support the minority's preferred candidate. Petitioners' theory
that such districts satisfy the first Gingles requirement is
contrary to § 2, which requires a showing that minorities
“have less opportunity than other members of the electorate to
... elect representatives of their choice,” 42 U.S.C. § 1973(b).
Because they form only 39 percent of District 18's voting-
age population, African—Americans **1237 standing alone
have no better or worse opportunity to elect a candidate
than any other group with the same relative voting strength.
Recognizing a § 2 claim where minority voters cannot elect
their candidate of choice based on their own votes and without
assistance from others would grant special protection to their
right to form political coalitions that is not authorized by
the section. Nor does the reasoning of this Court's cases
support petitioners' claims. In Voinovich, for example, the
Court stated that the first Gingles requirement “would have
to be modified or eliminated” to allow crossover-district
claims. 507 U.S., at 158, 113 S.Ct. 1149. Indeed, mandatory
recognition of such claims would create serious tension with
the third Gingles requirement, that the majority votes as a
bloc to defeat minority-preferred candidates, see 478 U.S.,
at 50-51, 106 S.Ct. 2752, and would call into question the
entire Gingles framework. On the other hand, the plurality
finds support for the clear line drawn by the majority-
minority requirement in the need for workable standards and
sound judicial and legislative administration. By contrast,
if § 2 required crossover districts, determining whether a §
2 claim would lie would require courts to make complex
political predictions and tie them to race-based assumptions.
Heightening these concerns is the fact that because § 2 applies
nationwide to every jurisdiction required to draw election-
district lines under state or local law, crossover-district claims
would require courts to make predictive political judgments
not only about familiar, two-party contests in large districts
but also about regional and local elections. Unlike any of the
standards proposed to allow crossover claims, the majority-
minority rule relies on an objective, numerical test: Do
minorities make up more than 50 percent of the voting-
age population in the relevant geographic area? Given §
2's text, the Court's cases interpreting that provision, and
the many difficulties in assessing § 2 claims without the
restraint and guidance provided by the majority-minority rule,
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all of the Federal Courts of Appeals that have interpreted
the first Gingles factor have required a majority-minority
standard. The plurality declines to depart from that uniform
interpretation, which has stood for more than 20 years.
Because this case does not involve allegations of intentional
and wrongful conduct, the Court need not consider whether
intentional discrimination affects the Gingles analysis. Pp.
1241 — 1246.

(b) Arguing for a less restrictive interpretation, petitioners
point to § 2's guarantee that political processes be
“equally open to participation” to protect minority voters'
“opportunity ... to elect representatives of their choice,” 42
U.S.C. § 1973(b), and assert that such “opportunit[ies]”
occur in crossover districts and require protection. But
petitioners emphasize the word “opportunity” at the expense
of the word “equally.” The statute does not protect any
possible opportunity through which minority voters could
work with other constituencies to elect their candidate of
choice. Section 2 does not guarantee minority voters an
electoral advantage. Minority groups in crossover districts
have the same opportunity to elect their candidate as any other
political group with the same relative voting strength. The
majority-minority rule, furthermore, is not at odds with § 2's
totality-of-the-circumstances test. See, e.g., Growe, supra, at
40, 113 S.Ct. 1075. Any doubt as to whether § 2 calls for
this rule is resolved by applying the canon of constitutional
avoidance to steer clear of serious constitutional concerns
under the Equal Protection Clause. See Clark v. Martinez,
543 U.S. 371, 381-382, 125 S.Ct. 716, 160 L.Ed.2d 734.
*%1238
interpreted to require crossover districts throughout the

Such concerns would be raised if § 2 were
Nation, thereby “unnecessarily infus[ing] race into virtually
every redistricting.” LULAC, supra, at 446, 126 S.Ct. 2594.
Pp. 1246 — 1248.

(¢) This holding does not consider the permissibility of
crossover districts as a matter of legislative choice or
discretion. Section 2 allows States to choose their own method
of complying with the Voting Rights Act, which may include
drawing crossover districts. See Georgia v. Ashcroft, 539 U.S.
461, 480482, 123 S.Ct. 2498, 156 L.Ed.2d 428. Moreover,
the holding should not be interpreted to entrench majority-
minority districts by statutory command, for that, too, could
pose constitutional concerns. See, e.g., Miller v. Johnson, 515
U.S. 900, 115 S.Ct. 2475, 132 L.Ed.2d 762. Such districts are
only required if all three Gingles factors are met and if § 2
applies based on the totality of the circumstances. A claim
similar to petitioners' assertion that the majority-minority rule

is inconsistent with § 5 was rejected in LULAC, supra, at 446,
126 S.Ct. 2594. Pp. 1248 — 1250.

Justice THOMAS, joined by Justice SCALIA, adhered to his
view in Holder v. Hall, 512 U.S. 874, 891, 893, 114 S.Ct.
2581, 129 L.Ed.2d 687 (opinion concurring in judgment), that
the text of § 2 of the Voting Rights Act of 1965 does not
authorize any vote dilution claim, regardless of the size of
the minority population in a given district. The Thornburg
v. Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25,
framework for analyzing such claims has no basis in § 2's text
and “has produced ... a disastrous misadventure in judicial
policymaking,” Holder, supra, at 893, 114 S.Ct. 2581. P.
1250.

KENNEDY, J., announced the judgment of the Court and
delivered an opinion, in which ROBERTS, C.J., and ALITO,
J., joined. THOMAS, J., filed an opinion concurring in
the judgment, in which SCALIA, J., joined, post, p. 1250.
SOUTER, J., filed a dissenting opinion, in which STEVENS,
GINSBURG, and BREYER, JJ., joined, post, pp. 1250 —
1260. GINSBURG, J., post, p. 1260, and BREYER, J., post,
pp. 1260 — 1262, filed dissenting opinions.
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Opinion

Justice KENNEDY announced the judgment of the Court and
delivered an opinion, in which THE CHIEF JUSTICE and
Justice ALITO join.

*6 This case requires us to interpret § 2 of the Voting Rights
Actof 1965, 79 Stat. 437, as amended, 42 U.S.C. § 1973 (2000
ed.). The question is whether the statute can be invoked to
require state officials to draw election-district lines to allow a
racial minority to join with other voters to elect the minority's
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candidate of choice, even where the racial minority is less than
50 percent of the voting-age population in the district to be
drawn. To use election-law terminology: In a district that is
not a majority-minority district, if a racial minority could elect
its candidate of choice with support from crossover majority
voters, can § 2 require the district to be drawn to accommodate
this potential?

*%1239

The case arises in a somewhat unusual posture. State
authorities who created a district now invoke the Voting
Rights *7 Act as a defense. They argue that § 2 required
them to draw the district in question in a particular way,
despite state laws to the contrary. The state laws are provisions
of the North Carolina Constitution that prohibit the General
Assembly from dividing counties when drawing legislative
districts for the State House and Senate. Art. II, §§ 3, 5.
We will adopt the term used by the state courts and refer to
both sections of the State Constitution as the Whole County
Provision. See Pender County v. Bartlett, 361 N.C. 491, 493,
649 S.E.2d 364, 366 (2007) (case below).

It is common ground that state election-law requirements like
the Whole County Provision may be superseded by federal
law—for instance, the one-person, one-vote principle of the
Equal Protection Clause of the United States Constitution. See
Reynolds v. Sims, 377 U.S. 533,84 S.Ct. 1362, 12 L.Ed.2d 506
(1964). Here the question is whether § 2 of the Voting Rights
Act requires district lines to be drawn that otherwise would
violate the Whole County Provision. That, in turn, depends
on how the statute is interpreted.

We begin with the election district. The North Carolina House
of Representatives is the larger of the two chambers in the
State's General Assembly. District 18 of that body lies in
the southeastern part of North Carolina. Starting in 1991, the
General Assembly drew District 18 to include portions of four
counties, including Pender County, in order to create a district
with a majority African—American voting-age population and
to satisfy the Voting Rights Act. Following the 2000 census,
the North Carolina Supreme Court, to comply with the Whole
County Provision, rejected the General Assembly's first two
statewide redistricting plans. See Stephenson v. Bartlett, 355
N.C. 354, 375, 562 S.E.2d 377, 392, stay denied, 535 U.S.
1301, 122 S.Ct. 1751, 152 L.Ed.2d 1015 (2002) (Rehnquist,
C.J., in chambers); Stephenson v. Bartlett, 357 N.C. 301, 314,
582 S.E.2d 247, 254 (2003).

District 18 in its present form emerged from the General
Assembly's third redistricting attempt, in 2003. By that *8
time the African—American voting-age population had fallen
below 50 percent in the district as then drawn, and the General
Assembly no longer could draw a geographically compact
majority-minority district. Rather than draw District 18 to
keep Pender County whole, however, the General Assembly
drew it by splitting portions of Pender and New Hanover
counties. District 18 has an African—American voting-age
population of 39.36 percent. App. 139. Had it left Pender
County whole, the General Assembly could have drawn
District 18 with an African—American voting-age population
of 35.33 percent. Id., at 73. The General Assembly's reason
for splitting Pender County was to give African-American
voters the potential to join with majority voters to elect the
minority group's candidate of its choice. /bid. Failure to do so,
state officials now submit, would have diluted the minority
group's voting strength in violation of § 2.

In May 2004, Pender County and the five members of
its board of commissioners filed the instant suit in North
Carolina state court against the Governor of North Carolina,
the Director of the State Board of Elections, and other state
officials. The plaintiffs alleged that the 2003 plan violated
the Whole County Provision by splitting Pender County into
two House districts. Id., at 5—14. The state-official defendants
answered that dividing Pender County was required by § 2.
1d., at 25. As the trial court recognized, the procedural posture
of **1240 this case differs from most § 2 cases. Here the
defendants raise § 2 as a defense. As a result, the trial court
stated, they are “in the unusual position” of bearing the burden
of proving that a § 2 violation would have occurred absent
splitting Pender County to draw District 18. App. to Pet. for
Cert. 90a.

The trial court first considered whether the defendant state
officials had established the three threshold requirements
for § 2 liability under Thornburg v. Gingles, 478 U.S. 30,
50-51, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986)—namely,
(1) that the minority group “is sufficiently *9 large and
geographically compact to constitute a majority in a single-
member district,” (2) that the minority group is “politically
cohesive,” and (3) “that the white majority votes sufficiently
as a bloc to enable it ... usually to defeat the minority's
preferred candidate.”

As to the first Gingles requirement, the trial court concluded
that, although African—Americans were not a majority of the
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voting-age population in District 18, the district was a “de
facto” majority-minority district because African—Americans
could get enough support from crossover majority voters to
elect the African—Americans' preferred candidate. The court
ruled that African—Americans in District 18 were politically
cohesive, thus satisfying the second requirement. And later,
the plaintiffs stipulated that the third Gingles requirement was
met. App. to Pet. for Cert. 102a—103a, 130a. The court then
determined, based on the totality of the circumstances, that §
2 required the General Assembly to split Pender County. The
court sustained the lines for District 18 on that rationale. /d.,
at 116a—118a.

Three of the Pender County Commissioners appealed the trial
court's ruling that the defendants had established the first
Gingles requirement. The Supreme Court of North Carolina
reversed. It held that a “minority group must constitute a
numerical majority of the voting population in the area under
consideration before Section 2 ... requires the creation of a
legislative district to prevent dilution of the votes of that
minority group.” 361 N.C., at 502, 649 S.E.2d, at 371. On
that premise the State Supreme Court determined District
18 was not mandated by § 2 because African—Americans
do not “constitute a numerical majority of citizens of voting
age.” Id., at 507, 649 S.E.2d, at 374. It ordered the General
Assembly to redraw District 18. /d., at 510, 649 S.E.2d, at
376.

We granted certiorari, 552 U.S. 1256, 128 S.Ct. 1648, 170
L.Ed.2d 352 (2008), and now affirm.

*10 II

Passage of the Voting Rights Act of 1965 was an important
step in the struggle to end discriminatory treatment of
minorities who seek to exercise one of the most fundamental
rights of our citizens: the right to vote. Though the Act
as a whole was the subject of debate and controversy, § 2
prompted little criticism. The likely explanation for its general
acceptance is that, as first enacted, § 2 tracked, in part, the text
of the Fifteenth Amendment. It prohibited practices “imposed
or applied by any State or political subdivision to deny or
abridge the right of any citizen of the United States to vote
on account of race or color.” 79 Stat. 437; cf. U.S. Const.,
Amdt. 15 (“The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by
any State on account of race, color, or previous condition of
servitude”); see also S.Rep. No. 162, 89th Cong., 1st Sess., pt.

3, pp. 19-20 (1965). In Mobile v. Bolden, 446 U.S. 55, 60-61,
100 S.Ct. 1490, 64 L.Ed.2d 47 (1980), this Court held that § 2,
asit **1241 then read, “no more than elaborates upon ... the
Fifteenth Amendment” and was “intended to have an effect
no different from that of the Fifteenth Amendment itself.”

In 1982, after the Mobile ruling, Congress amended § 2,
giving the statute its current form. The original Act had
employed an intent requirement, prohibiting only those
practices “imposed or applied ... to deny or abridge” the right
to vote. 79 Stat. 437. The amended version of § 2 requires
consideration of effects, as it prohibits practices “imposed or
applied ... in a manner which results in a denial or abridgment”
of the right to vote. 96 Stat. 134, 42 U.S.C. § 1973(a) (2000
ed.). The 1982 amendments also added a subsection, § 2(b),
providing a test for determining whether a § 2 violation has
occurred. The relevant text of the statute now states:

“(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or *11
applied by any State or political subdivision in a manner
which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race or
color [or membership in a language minority group], as
provided in subsection (b) of this section.

“(b) A violation of subsection (a) of this section is
established if, based on the totality of circumstances, it is
shown that the political processes leading to nomination
or election in the State or political subdivision are not
equally open to participation by members of a class of
citizens protected by subsection (a) of this section in that
its members have less opportunity than other members of
the electorate to participate in the political process and to
elect representatives of their choice.” 42 U.S.C. § 1973.

This Court first construed the amended version of § 2 in
Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986). In Gingles, the plaintiffs were African—
American residents of North Carolina who alleged that
multimember districts diluted minority voting strength by
submerging black voters into the white majority, denying
them an opportunity to elect a candidate of their choice. The
Court identified three “necessary preconditions” for a claim
that the use of multimember districts constituted actionable
vote dilution under § 2:(1) The minority group must be
“sufficiently large and geographically compact to constitute a
majority in a single-member district,” (2) the minority group
must be “politically cohesive,” and (3) the majority must vote
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“sufficiently as a bloc to enable it ... usually to defeat the
minority's preferred candidate.” /d., at 50-51, 106 S.Ct. 2752.

The Court later held that the three Gingles requirements apply
equally in § 2 cases involving single-member districts, such
as a claim alleging vote dilution because a geographically
compact minority group has been split between two or more
single-member districts. Growe v. Emison, 507 U.S. 25, 40—
41,113 S.Ct. 1075,122 L.Ed.2d 388 (1993).Ina § 2 case, only
when a party has established *12 the Gingles requirements
does a court proceed to analyze whether a violation has
occurred based on the totality of the circumstances. Gingles,
supra, at 79, 106 S.Ct. 2752; see also Johnson v. De Grandy,
512 U.8.997, 1013, 114 S.Ct. 2647, 129 L.Ed.2d 775 (1994).

III

A

This case turns on whether the first Gingles requirement can
be satisfied when the minority group makes up less than 50
percent of the voting-age population in the potential election
district. The parties **1242 agree on all other parts of
the Gingles analysis, so the dispositive question is: What
size minority group is sufficient to satisfy the first Gingles
requirement?

At the outset the answer might not appear difficult to
reach, for the Gingles Court said the minority group must
“demonstrate that it is sufficiently large and geographically
compact to constitute a majority in a single-member district.”
478 U.S., at 50, 106 S.Ct. 2752. This would seem to end the
matter, as it indicates the minority group must demonstrate it
can constitute “a majority.” But in Gingles and again in Growe
the Court reserved what it considered to be a separate question
—whether, “when a plaintiff alleges that a voting practice or
procedure impairs a minority's ability to influence, rather than
alter, election results, a showing of geographical compactness
of a minority group not sufficiently large to constitute a
majority will suffice.” Growe, supra, at 41, n. 5, 113 S.Ct.
1075; see also Gingles, supra, at 4647, n. 12, 106 S.Ct.
2752. The Court has since applied the Gingles requirements
in § 2 cases but has declined to decide the minimum size
minority group necessary to satisfy the first requirement. See
Voinovich v. Quilter, 507 U.S. 146, 154, 113 S.Ct. 1149, 122
L.Ed.2d 500 (1993); De Grandy, supra, at 1009, 114 S.Ct.
2647; League of United Latin American Citizens v. Perry,
548 U.S. 399, 443, 126 S.Ct. 2594, 165 L.Ed.2d 609 (2006)

(LULAC) (opinion of KENNEDY, J.). We must consider the
minimum-size question in this case.

*13 It is appropriate to review the terminology often used
to describe various features of election districts in relation
to the requirements of the Voting Rights Act. In majority-
minority districts, a minority group composes a numerical,
working majority of the voting-age population. Under present
doctrine, § 2 can require the creation of these districts. See,
e.g., Voinovich, supra, at 154, 113 S.Ct. 1149 (“Placing black
voters in a district in which they constitute a sizeable and
therefore ‘safe’ majority ensures that they are able to elect
their candidate of choice™); but see Holder v. Hall, 512
U.S. 874, 922-923, 114 S.Ct. 2581, 129 L.Ed.2d 687 (1994)
(THOMAS, J., concurring in judgment). At the other end of
the spectrum are influence districts, in which a minority group
can influence the outcome of an election even if its preferred
candidate cannot be elected. This Court has held that § 2 does
not require the creation of influence districts. LULAC, supra,
at 445, 126 S.Ct. 2594 (opinion of KENNEDY, J.).

The present case involves an intermediate type of district
—a so-called crossover district. Like an influence district, a
crossover district is one in which minority voters make up
less than a majority of the voting-age population. But in a
crossover district, the minority population, at least potentially,
is large enough to elect the candidate of its choice with
help from voters who are members of the majority and
who cross over to support the minority's preferred candidate.
361 N.C., at 501-502, 649 S.E.2d, at 371 (case below).
This Court has referred sometimes to crossover districts
as “coalitional” districts, in recognition of the necessary
coalition between minority and crossover majority voters. See
Georgia v. Ashcroft, 539 U.S. 461, 483, 123 S.Ct. 2498, 156
L.Ed.2d 428 (2003); see also Pildes, Is Voting Rights Law
Now at War With Itself? Social Science and Voting Rights
in the 2000s, 80 N.C.L.Rev. 1517, 1539 (2002) (hereinafter
Pildes). But that term risks confusion with coalition-district
claims in which two minority groups form a coalition to elect
the candidate of the coalition's choice. See, e.g., Nixon v. Kent
County, 76 F.3d 1381, 1393 (C.A.6 1996) (en banc). We do
not address **1243 that type of coalition *14 district here.
The petitioners in the present case (the state officials who
were the defendants in the trial court) argue that § 2 requires
a crossover district, in which minority voters might be able
to persuade some members of the majority to cross over and
join with them.
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Petitioners argue that although crossover districts do
not include a numerical majority of minority voters, they
still satisfy the first Gingles requirement because they
are “effective minority districts.” Under petitioners' theory
keeping Pender County whole would have violated § 2 by
cracking the potential crossover district that they drew as
District 18. See Gingles, supra, at 46, n. 11, 106 S.Ct. 2752
(vote dilution “may be caused by the dispersal of blacks
into districts in which they constitute an ineffective minority
of voters”). So, petitioners contend, § 2 required them to
override state law and split Pender County, drawing District
18 with an African—American voting-age population of 39.36
percent rather than keeping Pender County whole and leaving
District 18 with an African—American voting-age population
of 35.33 percent. We reject that claim.

First, we conclude, petitioners' theory is contrary to the
mandate of § 2. The statute requires a showing that minorities
“have less opportunity than other members of the electorate
to ... elect representatives of their choice.” 42 U.S.C. §
1973(b) (2000 ed.). But because they form only 39 percent of
the voting-age population in District 18, African—Americans
standing alone have no better or worse opportunity to elect
a candidate than does any other group of voters with the
same relative voting strength. That is, African—Americans
in District 18 have the opportunity to join other voters—
including other racial minorities, or whites, or both—to reach
a majority and elect their preferred candidate. They cannot,
however, elect that candidate based on their own votes and
without assistance from others. Recognizing a § 2 claim in
this circumstance would grant minority voters “a right to
preserve their strength for the purposes *15 of forging an
advantageous political alliance.” Hall v. Virginia, 385 F.3d
421, 431 (C.A.4 2004); see also Voinovich, 507 U.S., at 154,
113 S.Ct. 1149 (minorities in crossover districts “could not
dictate electoral outcomes independently”). Nothing in § 2
grants special protection to a minority group's right to form
political coalitions. “[M]inority voters are not immune from
the obligation to pull, haul, and trade to find common political
ground.” De Grandy, 512 U.S., at 1020, 114 S.Ct. 2647.

Although the Court has reserved the question we confront
today and has cautioned that the Gingles requirements
“cannot be applied mechanically,” Voinovich, supra, at 158,
113 S.Ct. 1149, the reasoning of our cases does not support
petitioners' claims. Section 2 does not impose on those who
draw election districts a duty to give minority voters the
most potential, or the best potential, to elect a candidate by
attracting crossover voters. In setting out the first requirement

for § 2 claims, the Gingles Court explained that “[u]nless
minority voters possess the potential to elect representatives
in the absence of the challenged structure or practice, they
cannot claim to have been injured by that structure or
practice.” 478 U.S., at 50, n. 17, 106 S.Ct. 2752. The Growe
Court stated that the first Gingles requirement is “needed
to establish that the minority has the potential to elect a
representative of its own choice in some single-member
district.” 507 U.S., at 40, 113 S.Ct. 1075. Without such
a showing, “there neither has been a wrong nor can be a
remedy.” /d., at 41, 113 S.Ct. 1075. **1244 There is a
difference between a racial minority group's “own choice”
and the choice made by a coalition. In Voinovich, the Court
stated that the first Gingles requirement “would have to be
modified or eliminated” to allow crossover-district claims.
507 U.S., at 158, 113 S.Ct. 1149. Only once, in dicta, has this
Court framed the first Gingles requirement as anything other
than a majority-minority rule. See De Grandy, 512 U.S., at
1008, 114 S.Ct. 2647 (requiring “a sufficiently large minority
population to elect candidates of its choice”). And in the
same case, the Court rejected the proposition, inherent in
petitioners' claim here, that § 2 entitles *16 minority groups
to the maximum possible voting strength:

“[R]eading § 2 to define dilution as any failure to maximize
tends to obscure the very object of the statute and to run
counter to its textually stated purpose. One may suspect
vote dilution from political famine, but one is not entitled
to suspect (much less infer) dilution from mere failure to
guarantee a political feast.” /d., at 1016-1017, 114 S.Ct.
2647.

Allowing crossover-district claims would require us to revise
and reformulate the Gingles threshold inquiry that has been
the baseline of our § 2 jurisprudence. Mandatory recognition
of claims in which success for a minority depends upon
crossover majority voters would create serious tension with
the third Gingles requirement that the majority votes as a bloc
to defeat minority-preferred candidates. It is difficult to see
how the majority-bloc-voting requirement could be met in a
district where, by definition, white voters join in sufficient
numbers with minority voters to elect the minority's preferred
candidate. (We are skeptical that the bloc-voting test could be
satisfied here, for example, where minority voters in District
18 cannot elect their candidate of choice without support
from almost 20 percent of white voters. We do not confront
that issue, however, because for some reason respondents
conceded the third Gingles requirement in state court.)
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As the Gingles Court explained, “in the absence of significant
white bloc voting it cannot be said that the ability of minority
voters to elect their chosen representatives is inferior to that
of white voters.” 478 U.S., at 49, n. 15, 106 S.Ct. 2752.
Were the Court to adopt petitioners' theory and dispense
with the majority-minority requirement, the ruling would call
in question the Gingles framework the Court has applied
under § 2. See LULAC, 548 U.S., at 490, n. 8, 126 S.Ct.
2594. (SOUTER, J., concurring in part and dissenting in
part) (“All aspects of our established analysis for majority-
minority districts in Gingles and *17 its progeny may have
to be rethought in analyzing ostensible coalition districts”); cf.
Metts v. Murphy, 363 F.3d 8, 12 (C.A.1 2004) (en banc) (per
curiam) (allowing influence-district claim to survive motion
to dismiss but noting “there is tension in this case for plaintiffs
in any effort to satisfy both the first and third prong of Gingles

”).

We find support for the majority-minority requirement in
the need for workable standards and sound judicial and
legislative administration. The rule draws clear lines for
courts and legislatures alike. The same cannot be said of a
less exacting standard that would mandate crossover districts
under § 2. Determining whether a § 2 claim would lie
—i.e., determining whether potential districts could function
as crossover districts—would place courts in the untenable
position of predicting many political variables and tying
them to race-based assumptions. The Judiciary would be
directed to make predictions or adopt premises that even
experienced polling **1245 analysts and political experts
could not assess with certainty, particularly over the long
term. For example, courts would be required to pursue
these inquiries: What percentage of white voters supported
minority-preferred candidates in the past? How reliable
would the crossover votes be in future elections? What
types of candidates have white and minority voters supported
together in the past and will those trends continue? Were past
crossover votes based on incumbency and did that depend on
race? What are the historical turnout rates among white and
minority voters and will they stay the same? Those questions
are speculative, and the answers (if they could be supposed)
would prove elusive. A requirement to draw election districts
on answers to these and like inquiries ought not to be inferred
from the text or purpose of § 2. Though courts are capable
of making refined and exacting factual inquiries, they “are
inherently ill-equipped” to “make decisions based on highly
political judgments” of the sort that crossover-district claims
would require. Holder, 512 U.S., at 894, 114 S.Ct. 2581
*18 THOMAS, J., concurring in judgment). There is an

underlying principle of fundamental importance: We must be
most cautious before interpreting a statute to require courts to
make inquiries based on racial classifications and race-based
predictions. The statutory mandate petitioners urge us to find
in § 2 raises serious constitutional questions. See infra, at
1246 — 1248.

Heightening these concerns even further is the fact that
§ 2 applies nationwide to every jurisdiction that must
draw lines for election districts required by state or local
law. Crossover-district claims would require courts to make
predictive political judgments not only about familiar, two-
party contests in large districts but also about regional and
local jurisdictions that often feature more than two parties
or candidates. Under petitioners' view courts would face the
difficult task of discerning crossover patterns in nonpartisan
contests for a city commission, a school board, or a local
water authority. The political data necessary to make such
determinations are nonexistent for elections in most of those
jurisdictions. And predictions would be speculative at best
given that, especially in the context of local elections, voters'
personal affiliations with candidates and views on particular
issues can play a large role.

Unlike any of the standards proposed to allow crossover-
district claims, the majority-minority rule relies on an
objective, numerical test: Do minorities make up more than
50 percent of the voting-age population in the relevant
geographic area? That rule provides straightforward guidance
to courts and to those officials charged with drawing district
lines to comply with § 2. See LULAC, supra, at 485,126 S.Ct.
2594 (opinion of SOUTER, J.) (recognizing need for “clear-
edged rule”). Where an election district could be drawn in
which minority voters form a majority but such a district is
not drawn, or where a majority-minority district is cracked by
assigning some voters elsewhere, then—assuming the other
Gingles factors are also satisfied—denial of the opportunity
toelect *19 acandidate of choice is a present and discernible
wrong that is not subject to the high degree of speculation and
prediction attendant upon the analysis of crossover claims.
Not an arbitrary invention, the majority-minority rule has
its foundation in principles of democratic governance. The
special significance, in the democratic process, of a majority
means it is a special wrong when a minority group has 50
percent or more of the voting population and could constitute
a compact voting majority but, despite racially polarized
*%1246 bloc voting, that group is not put into a district.
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Given the text of § 2, our cases interpreting that provision,
and the many difficulties in assessing § 2 claims without
the restraint and guidance provided by the majority-minority
rule, no federal court of appeals has held that § 2 requires
creation of coalition districts. Instead, all to consider the
question have interpreted the first Gingles factor to require
a majority-minority standard. See Hall, 385 F.3d, at 427—
430 (C.A.4 2004), cert. denied, 544 U.S. 961, 125 S.Ct.
1725, 161 L.Ed.2d 602 (2005); Valdespino v. Alamo Heights
Independent School Dist., 168 F.3d 848, 852-853 (C.A.5
1999), cert. denied, 528 U.S. 1114, 120 S.Ct. 931, 145
L.Ed.2d 811 (2000); Cousin v. Sundquist, 145 F.3d 818,
828-829 (C.A.6 1998), cert. denied, 525 U.S. 1138, 119
S.Ct. 1026, 143 L.Ed.2d 37 (1999); Sanchez v. Colorado,
97 F.3d 1303, 1311-1312 (C.A.10 1996), cert. denied, 520
U.S. 1229, 117 S.Ct. 1820, 137 L.Ed.2d 1028 (1997); Romero
v. Pomona, 883 F.2d 1418, 1424, n. 7, 1425-1426 (C.A.9
1989), overruled on other grounds, 914 F.2d 1136, 1141
(C.A.9 1990); McNeil v. Springfield Park Dist., 851 F.2d
937, 947 (C.A.7 1988), cert. denied, 490 U.S. 1031, 109
S.Ct. 1769, 104 L.Ed.2d 204 (1989). Cf. Metts, supra, at 11
(expressing unwillingness “at the complaint stage to foreclose
the possibility ” of influence-district claims). We decline to
depart from the uniform interpretation of § 2 that has guided
federal courts and state and local officials for more than 20
years.

To be sure, the Gingles requirements “cannot be applied
mechanically and without regard to the nature of the claim.”
Voinovich, 507 U.S., at 158, 113 S.Ct. 1149. It remains
the rule, however, that a party asserting § 2 liability must
show by a preponderance *20 of the evidence that the
minority population in the potential election district is
greater than 50 percent. No one contends that the African—
American voting-age population in District 18 exceeds
that threshold. Nor does this case involve allegations
of intentional and wrongful conduct. We therefore need
not consider whether intentional discrimination affects the
Gingles analysis. Cf. Brief for United States as Amicus Curiae
14 (evidence of discriminatory intent “tends to suggest that
the jurisdiction is not providing an equal opportunity to
minority voters to elect the representative of their choice, and
it is therefore unnecessary to consider the majority-minority
requirement before proceeding to the ultimate totality-of-the-
circumstances analysis™); see also Garza v. County of Los
Angeles, 918 F.2d 763, 771 (C.A.9 1990). Our holding does
not apply to cases in which there is intentional discrimination
against a racial minority.

B

In arguing for a less restrictive interpretation of the first
Gingles requirement petitioners point to the text of § 2 and
its guarantee that political processes be “equally open to
participation” to protect minority voters' “opportunity ... to
elect representatives of their choice.” 42 U.S.C. § 1973(b)
(2000 ed.). An “opportunity,” petitioners argue, occurs in

(T3

crossover districts as well as majority-minority districts; and
these extended opportunities, they say, require § 2 protection.

But petitioners put emphasis on the word “opportunity”
at the expense of the word “equally.” The statute does not
protect any possible opportunity or mechanism through which
minority voters could work with other constituencies to
elect their candidate of choice. Section 2 does not guarantee
minority voters an electoral advantage. Minority groups in
crossover districts cannot form a voting majority without
crossover voters. In those districts minority voters have the
same opportunity to elect their candidate as any **1247
other political group with the same relative voting strength.

*21 The majority-minority rule, furthermore, is not at
odds with § 2's totality-of-the-circumstances test. The Court
in De Grandy confirmed “the error of treating the three
Gingles conditions as exhausting the enquiry required by §
27512 U.S., at 1013, 114 S.Ct. 2647. Instead the Gingles
requirements are preconditions, consistent with the text and
purpose of § 2, to help courts determine which claims
could meet the totality-of-the-circumstances standard for a
§ 2 violation. See Growe, 507 U.S., at 40, 113 S.Ct. 1075
(describing the “Gingles threshold factors™).

To the extent there is any doubt whether § 2 calls
for the majority-minority rule, we resolve that doubt by
avoiding serious constitutional concerns under the Equal
Protection Clause. See Clark v. Martinez, 543 U.S. 371,
381-382, 125 S.Ct. 716, 160 L.Ed.2d 734 (2005) (canon
of constitutional avoidance is “a tool for choosing between
competing plausible interpretations of a statutory text, resting
on the reasonable presumption that Congress did not intend
the alternative which raises serious constitutional doubts™).
Of course, the “moral imperative of racial neutrality is the
driving force of the Equal Protection Clause,” and racial
classifications are permitted only “as a last resort.” Richmond
v. J.A. Croson Co., 488 U.S. 469, 518,519, 109 S.Ct. 706, 102
L.Ed.2d 854 (1989) (KENNEDY, J., concurring in part and
concurring in judgment). “Racial classifications with respect
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to voting carry particular dangers. Racial gerrymandering,
even for remedial purposes, may balkanize us into competing
racial factions; it threatens to carry us further from the goal
of a political system in which race no longer matters—a goal
that the Fourteenth and Fifteenth Amendments embody, and
to which the Nation continues to aspire.” Shaw v. Reno, 509
U.S. 630, 657, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993). If
§ 2 were interpreted to require crossover districts throughout
the Nation, “it would unnecessarily infuse race into virtually
every redistricting, raising serious constitutional questions.”
LULAC, 548 U.S., at 446, 126 S.Ct. 2594 (opinion of
KENNEDY, J.); see also Ashcroft, 539 U.S., at 491, 123 S.Ct.
2498 (KENNEDY, J., concurring). That interpretation would
result in a substantial increase in the number of mandatory
*22 districts drawn with race as “the predominant factor
motivating the legislature's decision.” Miller v. Johnson, 515
U.S. 900, 916, 115 S.Ct. 2475, 132 L.Ed.2d 762 (1995).

On petitioners' view of the case courts and legislatures would
need to scrutinize every factor that enters into districting
to gauge its effect on crossover voting. Injecting this racial
measure into the nationwide districting process would be
of particular concern with respect to consideration of party
registration or party influence. The easiest and most likely
alliance for a group of minority voters is one with a political
party, and some have suggested using minority voters'
strength within a particular party as the proper yardstick
under the first Gingles requirement. See, e.g., LULAC,
supra, at 485-486, 126 S.Ct. 2594 (opinion of SOUTER, J.)
(requiring only “that minority voters ... constitute a majority
of those voting in the primary of ... the party tending to
win in the general election”). That approach would replace
an objective, administrable rule with a difficult “judicial
inquiry into party rules and local politics” to determine
whether a minority group truly “controls” the dominant
party's primary process. McLoughlin, Gingles in Limbo:
Coalitional Districts, Party Primaries and Manageable Vote
Dilution Claims, 80 N.Y.U.L.Rev. 312, 349 (2005). More
troubling still is the inquiry's **1248 fusion of race and
party affiliation as a determinant when partisan considerations
themselves may be suspect in the drawing of district lines.
See Vieth v. Jubelirer, 541 U.S. 267, 317, 124 S.Ct. 1769,
158 L.Ed.2d 546 (2004) (STEVENS, J., dissenting); id., at
316, 124 S.Ct. 1769 (KENNEDY, J., concurring in judgment);
see also Pildes 1565 (crossover-district requirement would
essentially result in political party “entitlement to ... a certain
number of seats”). Disregarding the majority-minority rule
and relying on a combination of race and party to presume
an effective majority would involve the law and courts in a

perilous enterprise. It would rest on judicial predictions, as
a matter of law, that race and party would hold together as
an effective majority over time—at least for the decennial
apportionment *23 cycles and likely beyond. And thus
would the relationship between race and party further distort
and frustrate the search for neutral factors and principled
rationales for districting.

Petitioners' approach would reverse the canon of avoidance.
It invites the divisive constitutional questions that are both
unnecessary and contrary to the purposes of our precedents
under the Voting Rights Act. Given the consequences
of extending racial considerations even further into the
districting process, we must not interpret § 2 to require
crossover districts.

C

Our holding that § 2 does not require crossover districts does

not consider the permissibility of such districts as a matter
of legislative choice or discretion. Assuming a majority-
minority district with a substantial minority population, a
legislative determination, based on proper factors, to create
two crossover districts may serve to diminish the significance
and influence of race by encouraging minority and majority
voters to work together toward a common goal. The option
to draw such districts gives legislatures a choice that can
lead to less racial isolation, not more. And as the Court
has noted in the context of § 5 of the Voting Rights Act,
“various studies have suggested that the most effective way
to maximize minority voting strength may be to create more
influence or [crossover] districts.” Ashcroft, 539 U.S., at 482,
123 S.Ct. 2498. Much like § 5, § 2 allows States to choose
their own method of complying with the Voting Rights Act,
and we have said that may include drawing crossover districts.
See id., at 480-483, 123 S.Ct. 2498. When we address the
mandate of § 2, however, we must note it is not concerned
with maximizing minority voting strength, De Grandy, supra,
at 1022, 114 S.Ct. 2647, and, as a statutory matter, § 2 does
not mandate creating or preserving crossover districts.

Our holding also should not be interpreted to entrench
majority-minority districts by statutory command, for that,
*24 too, could pose constitutional concerns. See Miller v.
Johnson, supra; Shaw v. Reno, 509 U.S. 630. States that
wish to draw crossover districts are free to do so where
no other prohibition exists. Majority-minority districts are
only required if all three Gingles factors are met and if § 2
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Bartlett v. Strickland, 556 U.S. 1 (2009)

129 S.Ct. 1231, 173 L.Ed.2d 173, 77 USLW 4187, 09 Cal. Daily Op. Serv. 2838...

applies based on a totality of the circumstances. In areas with
substantial crossover voting it is unlikely that the plaintiffs
would be able to establish the third Gingles precondition—
bloc voting by majority voters. See supra, at 1244. In those
areas majority-minority districts would not be required in the
first place; and in the exercise of lawful discretion States
could draw crossover districts as they deemed appropriate.
See Pildes 1567 (“Districts could still be designed in such
places that encouraged coalitions across racial lines, **1249
but these districts would result from legislative choice, not ...
obligation”). States can—and in proper cases should—defend
against alleged § 2 violations by pointing to crossover voting
patterns and to effective crossover districts. Those can be
evidence, for example, of diminished bloc voting under the
third Gingles factor or of equal political opportunity under
the § 2 totality-of-the-circumstances analysis. And if there
were a showing that a State intentionally drew district lines
in order to destroy otherwise effective crossover districts, that
would raise serious questions under both the Fourteenth and
Fifteenth Amendments. See Reno v. Bossier Parish School
Bd., 520 U.S. 471, 481482, 117 S.Ct. 1491, 137 L.Ed.2d
730 (1997); Brief for United States as Amicus Curiae 13—
14. There is no evidence of discriminatory intent in this case,
however. Our holding recognizes only that there is no support
for the claim that § 2 can require the creation of crossover
districts in the first instance.

Petitioners claim the majority-minority rule is inconsistent
with § 5, but we rejected a similar argument in LULAC, 548
U.S., at 446, 126 S.Ct. 2594 (opinion of KENNEDY, J.). The
inquiries under §§ 2 and 5 are different. Section 2 concerns
minority *25 groups' opportunity “to elect representatives
of their choice,” 42 U.S.C. § 1973(b) (2000 ed.), while the
more stringent § 5 asks whether a change has the purpose or
effect of “denying or abridging the right to vote,” § 1973c.
See LULAC, supra, at 446, 126 S.Ct. 2594; Bossier Parish,
supra, at 476480, 117 S.Ct. 1491. In LULAC, we held that
although the presence of influence districts is relevant for
the § 5 retrogression analysis, “the lack of such districts
cannot establish a § 2 violation.” 548 U.S., at 446, 126 S.Ct.
2594 (opinion of KENNEDY, J.); see also Ashcroft, 539 U.S.,
at 482483, 123 S.Ct. 2498. The same analysis applies for
crossover districts: Section 5 “leaves room” for States to
employ crossover districts, id., at 483, 123 S.Ct. 2498, but §
2 does not require them.

v

Some commentators suggest that racially polarized voting
is waning—as evidenced by, for example, the election of
minority candidates where a majority of voters are white. See
Note, The Future of Majority—Minority Districts in Light of
Declining Racially Polarized Voting, 116 Harv. L.Rev. 2208,
2209 (2003); see also id., at 2216-2222; Pildes 1529-1539;
Bullock & Dunn, The Demise of Racial Districting and the
Future of Black Representation, 48 Emory L.J. 1209 (1999).
Still, racial discrimination and racially polarized voting are
not ancient history. Much remains to be done to ensure that
citizens of all races have equal opportunity to share and
participate in our democratic processes and traditions; and §
2 must be interpreted to ensure that continued progress.

It would be an irony, however, if § 2 were interpreted to
entrench racial differences by expanding a “statute meant
to hasten the waning of racism in American politics.” De
Grandy, 512 U.S.,at 1020, 114 S.Ct. 2647. Crossover districts
are, by definition, the result of white voters joining forces with
minority voters to elect their preferred candidate. The Voting
Rights Act was passed to foster this cooperation. We decline
now to expand the reaches of § 2 to require, by force of *26
law, the voluntary cooperation our society has achieved. Only
when a geographically compact group of minority voters
could form a majority in a single-member district has the first
Gingles requirement been met.

*%1250 The judgment of the Supreme Court of North
Carolina is affirmed.

It is so ordered.

Justice THOMAS, with whom Justice SCALIA joins,
concurring in the judgment.

I continue to adhere to the views expressed in my opinion
in Holder v. Hall, 512 U.S. 874, 891, 114 S.Ct. 2581, 129
L.Ed.2d 687 (1994) (opinion concurring in judgment). The
text of § 2 of the Voting Rights Act of 1965 does not authorize
any vote dilution claim, regardless of the size of the minority
population in a given district. See 42 U.S.C. § 1973(a) (2000
ed.) (permitting only a challenge to a “voting qualification or
prerequisite to voting or standard, practice, or procedure”);
see also Holder, supra, at 893, 114 S.Ct. 2581 (stating that

@ o< EEETINT3

the terms “ ‘standard, practice, or procedure reach only
state enactments that limit citizens' access to the ballot”). I
continue to disagree, therefore, with the framework set forth
in Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986), for analyzing vote dilution claims because

it has no basis in the text of § 2. I would not evaluate any
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Voting Rights Act claim under a test that “has produced such
a disastrous misadventure in judicial policymaking.” Holder,
supra, at 893, 114 S.Ct. 2581. For these reasons, I concur only
in the judgment.

Justice SOUTER, with whom Justice STEVENS, Justice
GINSBURG, and Justice BREYER join, dissenting.

The question in this case is whether a minority with under
50% of the voting population of a proposed voting district can
ever qualify under § 2 of the Voting Rights Act of 1965(VRA)
as residents of a putative district whose minority voters *27
would have an opportunity “to elect representatives of their
choice.” 42 U.S.C. § 1973(b) (2000 ed.). If the answer is
no, minority voters in such a district will have no right to
claim relief under § 2 from a statewide districting scheme that
dilutes minority voting rights. I would hold that the answer
in law as well as in fact is sometimes yes: a district may be
a minority-opportunity district so long as a cohesive minority
population is large enough to elect its chosen candidate when
combined with a reliable number of crossover voters from an
otherwise polarized majority.

In the plurality's view, only a district with a minority
population making up 50% or more of the citizen voting
age population (CVAP) can provide a remedy to minority
voters lacking an opportunity “to elect representatives of their
choice.” This is incorrect as a factual matter if the statutory
phrase is given its natural meaning; minority voters in
districts with minority populations under 50% routinely “elect
representatives of their choice.” The effects of the plurality's
unwillingness to face this fact are disturbing by any measure
and flatly at odds with the obvious purpose of the VRA.
If districts with minority populations under 50% can never
count as minority-opportunity districts to remedy a violation
of the States' obligation to provide equal electoral opportunity
under § 2, States will be required under the plurality's rule to
pack black voters into additional majority-minority districts,
contracting the number of districts where racial minorities are
having success in transcending racial divisions in securing
their preferred representation. The object of the VRA will
now be promoting racial blocs, and the role of race in
districting decisions as a proxy for political identification will
be heightened by any measure.

Recalling the basic premises of vote-dilution claims under § 2
will show just *¥1251 how far astray the plurality has gone.
*28 Section 2 of the VRA prohibits districting practices that
“resul[t] in a denial or abridgement of the right of any citizen
of the United States to vote on account of race.” 42 U.S.C. §
1973(a). A denial or abridgment is established if, “based on
the totality of circumstances,” it is shown that members of a
racial minority “have less opportunity than other members of
the electorate to participate in the political process and to elect
representatives of their choice.” § 1973(b).

Since § 2 was amended in 1982, 96 Stat. 134, we have
read it to prohibit practices that result in “vote dilution,”
see Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752,
92 L.Ed.2d 25 (1986), understood as distributing politically
cohesive minority voters through voting districts in ways that
reduce their potential strength. See id., at 4748, 106 S.Ct.
2752. There are two classic patterns. Where voting is racially
polarized, a districting plan can systemically discount the
minority vote either “by the dispersal of blacks into districts
in which they constitute an ineffective minority of voters” or
from “the concentration of blacks into districts where they
constitute an excessive majority,” so as to eliminate their
influence in neighboring districts. /d., at 46, n. 11, 106 S.Ct.
2752. Treating dilution as a remediable harm recognizes that §
2 protects not merely the right of minority voters to put ballots
in a box, but to claim a fair number of districts in which their
votes can be effective. See id., at 47, 106 S.Ct. 2752.

Three points follow. First, to speak of a fair chance to
get the representation desired, there must be an identifiable
baseline for measuring a group's voting strength. /d., at 88,
106 S.Ct. 2752 (O'Connor, J., concurring in judgment) (“In
order to evaluate a claim that a particular multimember district
or single-member district has diluted the minority group's
voting strength to a degree that violates § 2, ... it is ...
necessary to construct a measure of ‘undiluted’ minority
voting strength”). Several baselines can be imagined; one
could, for example, compare a minority's voting strength
under a particular districting plan with the maximum strength

possible  *29 under any alternative.! Not surprisingly,
we have conclusively rejected this approach; the VRA was
passed to guarantee minority voters a fair game, not a killing.
See Johnson v. De Grandy, 512 U.S. 997, 1016-1017, 114
S.Ct. 2647, 129 L.Ed.2d 775 (1994). We have held that the
better baseline for measuring opportunity to elect under § 2,
although not dispositive, is the minority's rough proportion
of the relevant population. /d., at 1013-1023, 114 S.Ct.

2647. Thus, in assessing § 2 claims under a totality of the
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circumstances, including the facts of history and geography,
the starting point is a comparison of the number of districts
where minority voters can elect their chosen candidate with
the group's population percentage. Ibid.; see also **1252
League of United Latin American Citizens v. Perry, 548 U.S.
399, 436, 126 S.Ct. 2594, 165 L.Ed.2d 609 (2006) (LULAC)
(“We proceed now to the totality of the circumstances, and
first to the proportionality inquiry, comparing the percentage
of total districts that are [minority] opportunity districts with

the [minority] share of the citizen voting-age population”).2

*30 Second, the significance of proportionality means that

a § 2 claim must be assessed by looking at the overall effect
of a multidistrict plan. A State with one congressional seat
cannot dilute a minority's congressional vote, and only the
systemic submergence of minority votes where a number
of single-member districts could be drawn can be treated
as harm under § 2. So a § 2 complaint must look to an
entire districting plan (normally, statewide), alleging that the
challenged plan creates an insufficient number of minority-
opportunity districts in the territory as a whole. See id., at
436-437,126 S.Ct. 2594.

Third, while a § 2 violation ultimately results from the dilutive
effect of a districting plan as a whole, a § 2 plaintiff must
also be able to place himself in a reasonably compact district
that could have been drawn to improve upon the plan actually
selected. See, e.g., De Grandy, supra, at 1001-1002, 114 S.Ct.
2647. That is, a plaintiff must show both an overall deficiency
and a personal injury open to redress.

Our first essay at understanding these features of statutory
vote dilution was Thornburg v. Gingles, which asked whether
a multimember district plan for choosing representatives
by at-large voting deprived minority voters of an equal
opportunity to elect their preferred candidates. In answering,
we set three now-familiar conditions that a § 2 claim must
meet at the threshold before a court will analyze it under the
totality of circumstances:

“First, the minority group must be able to demonstrate
that it is sufficiently large and geographically compact
to constitute a majority in a single-member district ....
Second, the minority group must be able to show that it is
politically cohesive .... Third, the minority must be able to
demonstrate that the white majority votes sufficiently as a
bloc to enable it ... usually to defeat the minority's preferred
candidate.” 478 U.S., at 50-51, 106 S.Ct. 2752.

*31 As we have emphasized over and over, the Gingles
conditions do not state the ultimate standard under § 2, nor
could they, since the totality of the circumstances standard
has been set explicitly by Congress. See LULAC, supra, at
425-426, 126 S.Ct. 2594; De Grandy, supra, at 1011, 114
S.Ct. 2647. Instead, each condition serves as a gatekeeper,
ensuring that a plaintiff who proceeds to plenary review has
a real chance to show a redressable violation of the ultimate
§ 2 standard. The third condition, majority racial bloc voting,
is necessary to establish the premise of vote-dilution claims:
that the minority as a whole is placed at a disadvantage
owing to race, not the happenstance of independent politics.
Gingles, 478 U.S.,at 51, 106 S.Ct. 2752. The second, minority
cohesion, is there to show that minority voters will vote
together to elect a distinct representative of choice. /bid.
And the **1253 first, a large and geographically compact
minority population, is the condition for demonstrating that
a dilutive plan injures the § 2 plaintiffs by failing to draw
an available remedial district that would give them a chance
to elect their chosen candidate. Growe v. Emison, 507 U.S.
25,40-41, 113 S.Ct. 1075, 122 L.Ed.2d 388 (1993); Gingles,
supra, at 50, 106 S.Ct. 2752.

II

Though this case arose under the Constitution of North
Carolina, the dispositive issue is one of federal statutory
law: whether a district with a minority population under
50%, but large enough to elect its chosen candidate with
the help of majority voters disposed to support the minority
favorite, can ever count as a district where minority voters
have the opportunity “to elect representatives of their choice”
for purposes of § 2. I think it clear from the nature of a
vote-dilution claim and the text of § 2 that the answer must
be yes. There is nothing in the statutory text to suggest
that Congress meant to protect minority opportunity to elect
solely by the creation of majority-minority districts. See
Voinovich v. Quilter, 507 U.S. 146, 155, 113 S.Ct. 1149, 122
L.Ed.2d 500 (1993) (“[Section 2] *32 says nothing about
majority-minority districts”). On the contrary, § 2 “focuses
exclusively on the consequences of apportionment,” ibid.,
as Congress made clear when it explicitly prescribed the
ultimate functional approach: a totality of the circumstances
test. See 42 U.S.C. § 1973(b) (“[a] violation ... is established
if, based on the totality of circumstances, it is shown ...”).
And a functional analysis leaves no doubt that crossover
districts vindicate the interest expressly protected by § 2: the
opportunity to elect a desired representative.
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It has been apparent from the moment the Court first took up §
2 that no reason exists in the statute to treat a crossover district
as a less legitimate remedy for dilution than a majority-
minority one (let alone to rule it out). See Gingles, supra,
at 90, n. 1, 106 S.Ct. 2752 (O'Connor, J., concurring in
judgment) (“[I]f a minority group that is not large enough
to constitute a voting majority in a single-member district
can show that white support would probably ... enable the
election of the candidates its members prefer, that minority
group would appear to have demonstrated that, at least under
this measure of its voting strength, it would be able to elect
some candidates of its choice”); see also Pildes, Is Voting—
Rights Law Now at War With Itself? Social Science and
Voting Rights in the 2000s, 80 N.C.L.Rev. 1517, 1553 (2002)
(hereinafter Pildes) (“What should be so magical, then, about
whether there are enough black voters to become a formal
majority so that a conventional ‘safe’ district can be created?
If a safe and a coalitional district have the same probability of
electing a black candidate, are they not functionally identical,
by definition, with respect to electing such candidates?”).

As these earlier comments as much as say, whether a district
with a minority population under 50% of the CVAP may
redress a violation of § 2 is a question of fact with an
obvious answer: of course minority voters constituting less
than 50% of the voting population can have an opportunity
to elect the *33 candidates of their choice, as amply shown
by empirical studies confirming that such minority groups
regularly elect their preferred candidates with the help of
modest crossover by members of the majority. See, e.g., id.,
at 15311534, 1538. The North Carolina Supreme Court, for
example, determined that voting districts with a black voting
age population of as little as 38.37% have an opportunity
to elect black candidates, **1254 Pender Cty. v. Bartlett,
361 N.C. 491, 494-495, 649 S.E.2d 364, 366-367 (2007),
a factual finding that has gone unchallenged and is well
supported by electoral results in North Carolina. Of the nine
House districts in which blacks make up more than 50%
of the voting age population (VAP), all but two elected a
black representative in the 2004 election. See App. 109. Of
the 12 additional House districts in which blacks are over
39% of the VAP, all but one elected a black representative
in the 2004 election. /bid. It would surely surprise legislators
in North Carolina to suggest that black voters in these 12
districts cannot possibly have an opportunity to “elect [the]
representatives of their choice.”

It is of course true that the threshold population sufficient
to provide minority voters with an opportunity to elect their
candidates of choice is elastic, and the proportions will likely
shift in the future, as they have in the past. See Pildes 1527—
1532 (explaining that blacks in the 1980s required well over
50% of the population in a district to elect the candidates of
their choice, but that this number has gradually fallen to well
below 50%); id., at 1527, n. 26 (stating that some courts went
so far as to refer to 65% “as a ‘rule of thumb’ for the black
population required to constitute a safe district”). That is,
racial polarization has declined, and if it continues downward
the first Gingles condition will get easier to satisfy.

But this is no reason to create an arbitrary threshold; the
functional approach will continue to allow dismissal of
claims for districts with minority populations too small to
demonstrate *34 an ability to elect, and with “crossovers”
too numerous to allow an inference of vote dilution in the
first place. No one, for example, would argue based on the
record of experience in this case that a district with a 25%
black population would meet the first Gingles condition.
And the third Gingles requirement, majority-bloc voting,
may well provide an analytical limit to claims based on
crossover districts. See LULAC, 548 U.S., at 490, n. 8, 126
S.Ct. 2594 (SOUTER, J., concurring in part and dissenting
in part) (noting the interrelationship of the first and third
Gingles factors); see also post, at 1260 — 1262 (BREYER, J.,
dissenting) (looking to the third Gingles condition to suggest
a mathematical limit to the minority population necessary for
a cognizable crossover district). But whatever this limit may
be, we have no need to set it here, since the respondent state
officials have stipulated to majority-bloc voting, App. to Pet.
for Cert. 130a. In sum, § 2 addresses voting realities, and for
practical purposes a 39%-minority district in which we know
minorities have the potential to elect their preferred candidate
is every bit as good as a 50%-minority district.

In fact, a crossover district is better. Recognizing crossover
districts has the value of giving States greater flexibility
to draw districting plans with a fair number of minority-
opportunity districts, and this in turn allows for a beneficent
reduction in the number of majority-minority districts with
their “quintessentially race-conscious calculus,” De Grandy,
512 U.S., at 1020, 114 S.Ct. 2647, thereby moderating
reliance on race as an exclusive determinant in districting
decisions, cf. Shaw v. Reno, 509 U.S. 630, 113 S.Ct. 2816, 125
L.Ed.2d 511 (1993). See also Pildes 1547-1548 (“In contrast
to the Court's concerns with bizarrely designed safe districts,
it is hard to see how coalitional districts could ‘convey the
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message that political identity is, or should be, predominantly
racial.” ... Coalitional districts would seem to encourage and
require a kind of integrative, cross-racial political alliance
that might be thought consistent with, even the very ideal of,
both the VRA and the U.S. Constitution” (quoting **1255
Bush v. Vera, 517 U.S. 952, 980, 116 S.Ct. 1941, 135
L.Ed.2d 248 (1996))). A crossover *35 is thus superior
to a majority-minority district precisely because it requires
polarized factions to break out of the mold and form the
coalitions that discourage racial divisions.

III

A

The plurality's contrary conclusion that § 2 does not
recognize a crossover claim is based on a fundamental
misunderstanding of vote-dilution claims, a mistake
epitomized in the following assessment of the crossover

district in question:

“[Blecause they form only 39 percent of the voting-age
population in District 18, African—Americans standing
alone have no better or worse opportunity to elect a
candidate than does any other group of voters with the same
relative voting strength [in District 18].” Ante, at 1242 —
1243.
See also ante, at 1246 (“[In crossover districts,] minority
voters have the same opportunity to elect their candidate
as any other political group with the same relative voting
strength”).

The claim that another political group in a particular district
might have the same relative voting strength as the minority
if it had the same share of the population takes the form of a
tautology: the plurality simply looks to one district and says
that a 39% group of blacks is no worse off than a 39% group
of whites would be. This statement might be true, or it might
not be, and standing alone it demonstrates nothing.

Even if the two 39% groups were assumed to be comparable
in fact because they will attract sufficient crossover (and so
should be credited with satisfying the first Gingles condition),
neither of them could prove a § 2 violation without looking
beyond the 39% district and showing a disproportionately
small potential for success in the State's overall configuration
of districts. As this Court has explained before, the ultimate
question in a § 2 case (that is, whether the *36 minority

group in question is being denied an equal opportunity to
participate and elect) can be answered only by examining
the broader pattern of districts to see whether the minority
is being denied a roughly proportionate opportunity. See
LULAC, supra, at 436-437, 126 S.Ct. 2594. Hence, saying
one group's 39% equals another's, even if true in particular
districts where facts are known, does not mean that either,
both, or neither group could show a § 2 violation. The
plurality simply fails to grasp that an alleged § 2 violation can
only be proved or disproved by looking statewide.

B

The plurality's more specific justifications for its
counterfactual position are no more supportable than its 39%

tautology.

1

The plurality seems to suggest that our prior cases somehow
require its conclusion that a minority population under 50%
will never support a § 2 remedy, emphasizing that Gingles
spoke of a majority and referred to the requirement that

I3 EREE)

minority voters have “ ‘the potential to elect’ ” their chosen
representatives. Ante, at 1243 (quoting Gingles, 478 U.S.,
at 50, n. 17, 106 S.Ct. 2752). It is hard to know what
to make of this point since the plurality also concedes
that we have explicitly and repeatedly reserved decision on
today's question. See LULAC, supra, at 443, 126 S.Ct. 2594
(plurality opinion); De Grandy, supra, at 1009, 114 S.Ct.
2647, Voinovich, 507 U.S., at 154, 113 S.Ct. 1149; Growe,
507 U.S., at 41, n. 5, 113 S.Ct. 1075; Gingles, supra, at 46—
47, n. 12, 106 S.Ct. 2752. In fact, in our more recent cases
applying **1256 § 2, Court majorities have formulated
the first Gingles prong in a way more consistent with a
functional approach. See LULAC, supra, at 430, 126 S.Ct.
2594 (“[I]n the context of a challenge to the drawing of district
lines, ‘the first Gingles condition requires the possibility
of creating more than the existing number of reasonably
compact districts with a sufficiently large minority population
to elect candidates of its choice’ ” (quoting *37 De Grandy,
supra, at 1008, 114 S.Ct. 2647)). These Court majorities get

short shrift from today's plurality.

In any event, even if we ignored Gingles's reservation of
today's question and looked to Gingles's “potential to elect”
as if it were statutory text, I fail to see how that phrase dictates
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that a minority's ability to compete must be singlehanded in
order to count under § 2. As explained already, a crossover
district serves the same interest in obtaining representation as
a majority-minority district; the potential of 45% with a 6%
crossover promises the same result as 51% with no crossover,
and there is nothing in the logic of § 2 to allow a distinction
between the two types of district.

In fact, the plurality's distinction is artificial on its own terms.
In the past, when black voter registration and black voter
turnout were relatively low, even black voters with 55% of a
district's CVAP would have had to rely on crossover voters
to elect their candidate of choice. See Pildes 1527-1528. But
no one on this Court (and, so far as I am aware, any other
court addressing it) ever suggested that reliance on crossover
voting in such a district rendered minority success any less
significant under § 2, or meant that the district failed to
satisfy the first Gingles factor. Nor would it be any answer to
say that black voters in such a district, assuming unrealistic
voter turnout, theoretically had the “potential” to elect their
candidate without crossover support; that would be about as
relevant as arguing in the abstract that a black CVAP of 45%
is potentially successful, on the assumption that black voters
could turn out en masse to elect the candidate of their choice
without reliance on crossovers if enough majority voters stay
home.

2

The plurality is also concerned that recognizing the
“potential” of anything under 50% would entail an
exponential expansion of special minority districting; the
plurality goes so far as to suggest that recognizing crossover
districts as possible minority-opportunity districts would
inherently “entitl[e] *38 minority groups to the maximum
possible voting strength.” Ante, at 1244. But this conclusion
again reflects a confusion of the gatekeeping function of the
Gingles conditions with the ultimate test for relief under § 2.
See ante, at 1242 — 1243 (“African—Americans standing alone
have no better or worse opportunity to elect a candidate than
does any other group of voters with the same relative voting
strength”).

As already explained, supra, at 1252 — 1253, the mere fact that
all threshold Gingles conditions could be met and a district
could be drawn with a minority population sufficiently large
to elect the candidate of its choice does not require drawing
such a district. This case simply is about the first Gingles

condition, not about the number of minority-opportunity
districts needed under § 2, and accepting Bartlett's position
would in no way imply an obligation to maximize districts
with minority voter potential. Under any interpretation of the
first Gingles factor, the State must draw districts in a way
that provides minority voters with a fair number of districts in
*%1257 which they have an opportunity to elect candidates
of their choice; the only question here is which districts will
count toward that total.

The plurality's fear of maximization finds a parallel in
the concern that treating crossover districts as minority-
opportunity districts would “create serious tension” with
the third Gingles prerequisite of majority-bloc voting. Ante,
at 1244. The plurality finds “[i]t ... difficult to see how
the majority-bloc-voting requirement could be met in a
district where, by definition, white voters join in sufficient
numbers with minority voters to elect the minority's preferred
candidate.” Ibid.

It is not difficult to see. If a minority population with 49% of
the CVAP can elect the candidate of its choice with crossover
by 2% of white voters, the minority “by definition” relies on
white support to elect its preferred candidate. But this fact
alone would raise no doubt, as a matter of definition *39

or otherwise, that the majority-bloc-voting requirement could
be met, since as much as 98% of the majority may have
voted against the minority's candidate of choice. As explained
above, supra, at 1254, the third Gingles condition may well
impose an analytical floor to the minority population and a
ceiling on the degree of crossover allowed in a crossover
district; that is, the concept of majority-bloc voting requires
that majority voters tend to stick together in a relatively
high degree. The precise standard for determining majority-
bloc voting is not at issue in this case, however; to refute
the plurality's 50% rule, one need only recognize that racial

cohesion of 98% would be bloc voting by any standard.’

4

The plurality argues that qualifying crossover districts as
minority-opportunity districts would be less administrable
than demanding 50%, forcing courts to engage with the
various factual and predictive questions that would come up
in determining what percentage of majority voters would
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provide the voting minority with a chance at electoral
success. Ante, at 1244 — 1245. But claims based on a State's
failure to draw majority-minority districts raise the same
issues of judicial judgment; even when the 50% threshold
is satisfied, a court will still have to engage in factually
messy enquiries about *40 the “potential” such a district
may afford, the degree of minority cohesion and majority-
bloc voting, and the existence of vote dilution under a totality
of the circumstances. See supra, at 1252 — 1253, 1254. The
plurality's rule, therefore, conserves an uncertain amount of
judicial resources, and only at the expense of ignoring a class
of § 2 claims that this Court has no authority to strike from
the statute's coverage.

The plurality again misunderstands the nature of § 2 in
suggesting that its rule **1258 does not conflict with
what the Court said in Georgia v. Ashcroft, 539 U.S. 461,
480-482, 123 S.Ct. 2498, 156 L.Ed.2d 428 (2003): that
crossover districts count as minority-opportunity districts
for the purpose of assessing whether minorities have the
opportunity “to elect their preferred candidates of choice”
under § 5 of the VRA, 42 U.S.C. § 1973c(b) (2006
ed.). While the plurality is, of course, correct that there
are differences between the enquiries under §§ 2 and
5, ante, at 1249, those differences do not save today's
decision from inconsistency with the prior pronouncement.
A districting plan violates § 5 if it diminishes the ability of
minority voters to “elect their preferred candidates of choice,”
§ 1973c(b), as measured against the minority's previous
electoral opportunity, Ashcroft, supra, at 477,123 S.Ct. 2498.
A districting plan violates § 2 if it diminishes the ability of
minority voters to “elect representatives of their choice,” 42
U.S.C. § 1973(b) (2000 ed.), as measured under a totality of
the circumstances against a baseline of rough proportionality.
It makes no sense to say that a crossover district counts as
a minority-opportunity district when comparing the past and
the present under § 5, but not when comparing the present and
the possible under § 2.

Finally, the plurality tries to support its insistence on a 50%
threshold by invoking the policy of constitutional avoidance,
which calls for construing a statute so as to avoid a *41

possibly unconstitutional result. The plurality suggests that

allowing a lower threshold would “require crossover districts
throughout the Nation,” ante, at 1247, thereby implicating
the principle of Shaw v. Reno that districting with an
excessive reliance on race is unconstitutional (“excessive”
now being equated by the plurality with the frequency
of creating opportunity districts). But the plurality has it
precisely backwards. A State will inevitably draw some
crossover districts as the natural byproduct of districting
based on traditional factors. If these crossover districts count
as minority-opportunity districts, the State will be much
closer to meeting its § 2 obligation without any reference to
race, and fewer minority-opportunity districts will, therefore,
need to be created purposefully. But if, as a matter of law,
only majority-minority districts provide a minority seeking
equality with the opportunity to elect its preferred candidates,
the State will have much further to go to create a sufficient
number of minority-opportunity districts, will be required
to bridge this gap by creating exclusively majority-minority
districts, and will inevitably produce a districting plan that
reflects a greater focus on race. The plurality, however, seems
to believe that any reference to race in districting poses a
constitutional concern, even a State's decision to reduce racial
blocs in favor of crossover districts. A judicial position with
these consequences is not constitutional avoidance.

v

More serious than the plurality opinion's inconsistency
with prior cases construing § 2 is the perversity of the
results it portends. Consider the effect of the plurality's
rule on North Carolina's districting scheme. Black voters

make up approximately 20% of North Carolina's VAP and
are distributed *42 throughout 120 State **1259 House
districts, App. to Pet. for Cert. 58a. As noted before, black
voters constitute more than 50% of the VAP in 9 of these
districts and over 39% of the VAP in an additional 12.
Supra, at 1253 — 1254. Under a functional approach to
§ 2, black voters in North Carolina have an opportunity
to elect (and regularly do elect) the representative of their
choice in as many as 21 House districts, or 17.5% of North
Carolina's total districts. See App. 109—110. North Carolina's
districting plan is therefore close to providing black voters
with proportionate electoral opportunity. According to the
plurality, however, the remedy of a crossover district cannot
provide opportunity to minority voters who lack it, and the
requisite opportunity must therefore be lacking for minority
voters already living in districts where they must rely on
crossover. By the plurality's reckoning, then, black voters
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have an opportunity to elect representatives of their choice
in, at most, nine North Carolina House districts. See ibid. In
the plurality's view, North Carolina must have a long way to
go before it satisfies the § 2 requirement of equal electoral

opportunity.5

*43 A State like North Carolina faced with the plurality's

opinion, whether it wants to comply with § 2 or simply
to avoid litigation, will, therefore, have no reason to create
crossover districts. Section 2 recognizes no need for such
districts, from which it follows that they can neither be
required nor be created to help the State meet its obligation
of equal electoral opportunity under § 2. And if a legislature
were induced to draw a crossover district by the plurality's
encouragement to create them voluntarily, ante, at 1249 —
1250, it would open itself to attack by the plurality based
on the pointed suggestion that a policy favoring crossover
districts runs counter to Shaw. The plurality has thus boiled
§ 2 down to one option: the best way to avoid suit under
§ 2, and the only way to comply with § 2, is by drawing
district lines in a way that packs minority voters into majority-
minority districts, probably eradicating crossover districts in
the process.

Perhaps the plurality recognizes this aberrant implication,
for it eventually attempts to disavow it. It asserts that “§ 2
allows States to choose their own method of complying with
the Voting Rights Act, and we have said that may include
drawing crossover districts.... [But] § 2 does not mandate
creating or preserving crossover districts.” Ante, at 1248. See
also, ante, at 1249 (crossover districts “can be evidence ... of
equal political opportunity ...””). But this is judicial fiat, not
legal reasoning; the plurality does not even attempt to explain
how a crossover district can be a minority-opportunity district
when assessing the compliance of a districting plan with § 2,
but cannot be one when sought as a remedy to a § 2 violation.
The plurality cannot have it both ways. If voluntarily drawing
a crossover **1260 district brings a State into compliance
with § 2, then requiring creation of a crossover district must be
away to remedy a violation of § 2, and eliminating a crossover
district must in some cases take a State out of compliance with
the statute. And when the elimination of a crossover district
does cause a violation of *44 § 2, I cannot fathom why a
voter in that district should not be able to bring a claim to
remedy it.

In short, to the extent the plurality's holding is taken to control
future results, the plurality has eliminated the protection of §
2 for the districts that best vindicate the goals of the statute,

and has done all it can to force the States to perpetuate racially
concentrated districts, the quintessential manifestations of
race consciousness in American politics.

I respectfully dissent.

Justice GINSBURG, dissenting.

I join Justice SOUTER's powerfully persuasive dissenting
opinion, and would make concrete what is implicit in his
exposition. The plurality's interpretation of § 2 of the Voting
Rights Act of 1965 is difficult to fathom and severely
undermines the statute's estimable aim. Today's decision
returns the ball to Congress' court. The Legislature has just
cause to clarify beyond debate the appropriate reading of § 2.

Justice BREYER, dissenting.

I join Justice SOUTER's opinion in full. I write separately
in light of the plurality's claim that a bright-line 50% rule
(used as a Thornburg v. Gingles, 478 U.S. 30 (1986), gateway)
serves administrative objectives. In the plurality's view, that
rule amounts to a relatively simple administrative device that
will help separate at the outset those cases that are more likely
meritorious from those that are not. Even were that objective
as critically important as the plurality believes, however, it is
not difficult to find other numerical gateway rules that would
work better.

Assume that a basic purpose of a gateway number is to
separate (1) districts where a minority group can “elect
representatives of their choice,” from (2) districts where the
minority, because of the need to obtain majority crossover
votes, can only “elect representatives” that are consensus
candidates. 42 U.S.C. § 1973(b) (2000 ed.); League of *45
United Latin American Citizens v. Perry, 548 U.S. 399, 445,
126 S.Ct. 2594, 165 L.Ed.2d 609 (2006) (plurality opinion).
At first blush, one might think that a 50% rule will work in
this respect. After all, if a 50% minority population votes as
a bloc, can it not always elect the candidate of its choice?
And if a minority population constitutes less than 50% of a
district, is not any candidate elected from that district always
a consensus choice of minority and majority voters? The
realities of voting behavior, however, make clear that the
answer to both these questions is “no.” See, e.g., Brief for
Nathaniel Persily et al. as Amici Curiae 5-6 (“Fifty percent
is seen as a magic number by some because under conditions
of complete racial polarization and equal rates of voting
eligibility, registration, and turnout, the minority community
will be able to elect its candidate of choice. In practice, such
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extreme conditions are never present .... [S]lome districts must
be more than 50% minority, while others can be less than
50% minority, in order for the minority community to have an
equal opportunity to elect its candidate of choice” (emphasis
added)); see also ante, at 1254 (SOUTER, J., dissenting).

No voting group is 100% cohesive. Except in districts
with overwhelming minority populations, some crossover
votes are often necessary. The question is how likely it
is that the need for crossover votes will force a minority
to reject its “preferred **1261 choice” in favor of a
“consensus candidate.” A 50% number does not even try to
answer that question. To the contrary, it includes, say, 51%
minority districts, where imperfect cohesion may, in context,
prevent election of the “minority-preferred” candidate, while
it excludes, say, 45% districts where a smaller but more
cohesive minority can, with the help of a small and reliable
majority crossover vote, elect its preferred candidate.

Why not use a numerical gateway rule that looks more
directly at the relevant question: Is the minority bloc large
enough, is it cohesive enough, is the necessary majority
crossover vote small enough, so that the minority (tending
*46 to vote cohesively) can likely vote its preferred
candidate (rather than a consensus candidate) into office? See
ante, at 1253 (SOUTER, J., dissenting) (“[E]mpirical studies
confirfm] that ... minority groups” constituting less than
50% of the voting population “regularly elect their preferred
candidates with the help of modest crossover by members of
the majority”); see also Pildes, Is Voting—Rights Law Now
at War With Itself? Social Science and Voting Rights in the
2000s, 80 N.C.L.Rev. 1517, 1529-1535 (2002) (reviewing
studies showing small but reliable crossover voting by whites
in districts where minority voters have demonstrated the
ability to elect their preferred candidates without constituting
50% of the population in that district). We can likely find a
reasonably administrable mathematical formula more directly
tied to the factors in question.

To take a possible example: Suppose we pick a numerical ratio
that requires the minority voting age population to be twice as
large as the percentage of majority crossover votes needed to
elect the minority's preferred candidate. We would calculate
the latter (the percentage of majority crossover votes the
minority voters need) to take account of both the percentage
of minority voting age population in the district and the
cohesiveness with which they vote. Thus, if minority voters
account for 45% of the voters in a district and 89% of those
voters tend to vote cohesively as a group, then the minority

needs a crossover vote of about 20% of the majority voters to
elect its preferred candidate. (Such a district with 100 voters
would have 45 minority voters and 55 majority voters; 40
minority voters would vote for the minority group's preferred
candidate at election time; the minority voters would need 11
more votes to elect their preferred candidate; and 11 is about
20% of the majority's 55.) The larger the minority population,
the greater its cohesiveness, and thus the smaller the crossover
vote needed to assure success, the greater the likelihood that
the minority can *47 elect its preferred candidate and the
smaller the likelihood that the cohesive minority, in order
to find the needed majority crossover vote, must support a
consensus, rather than its preferred, candidate.

In reflecting the reality that minority voters can elect the
candidate of their choice when they constitute less than
50% of a district by relying on a small majority crossover
vote, this approach is in no way contradictory to, or
even in tension with, the third Gingles requirement. Since
Gingles itself, we have acknowledged that the requirement
of majority-bloc voting can be satisfied even when some
small number of majority voters cross over to support a
minority-preferred candidate. See 478 U.S., at 59, 106 S.Ct.
2752, 92 L.Ed.2d 25 (finding majority-bloc voting where
the majority group supported African—American candidates
in the general election at a rate of between 26% and 49%,
with an average support of one-third). Given the difficulty of
obtaining totally accurate statistics about cohesion, or even
voting age **1262 population, the district courts should
administer the numerical ratio flexibly, opening (or closing)
the Gingles gate (in light of the probable merits of a case)
where only small variances are at issue (e.g., where the
minority group is 39% instead of 40% of a district). But the
same is true with a 50% number (e.g., where the minority
group is 49% instead of 50% of a district). See, e.g., Brief for
United States as Amicus Curiae 15.

I do not claim that the 2—to—1 ratio is a perfect rule; I claim
only that it is better than the plurality's 50% rule. After all,
unlike 50%, a 2—to—1 ratio (of voting age minority population
to necessary nonminority crossover votes) focuses directly
upon the problem at hand, better reflects voting realities,
and consequently far better separates at the gateway likely
sheep from likely goats. See Gingles, supra, at 45, 106
S.Ct. 2752 (The § 2 inquiry depends on a “ ‘functional’
view of the political process” and “ ‘a searching practical
evaluation of the past and present reality’ ™) (quoting S.Rep.
No. 97-417, p. 30, and n. 120 (1982))); Gingles, supra, at
94-95, 106 S.Ct. 2752 (O'Connor, J., *48 concurring in
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judgment) (“[T]here is no indication that Congress intended
to mandate a single, universally applicable standard for
measuring undiluted minority voting strength, regardless of
local conditions ... ). In most cases, the 50% rule and the 2—
to—1 rule would have roughly similar effects. Most districts
where the minority voting age population is greater than 50%
will almost always satisfy the 2—to—1 rule; and most districts
where the minority population is below 40% will almost never
satisfy the 2—to—1 rule. But in districts with minority voting
age populations that range from 40% to 50%, the divergent
approaches of the two standards can make a critical difference

In a word, Justice SOUTER well explains why the majority's
test is ill suited to the statute's objectives. I add that the test
the majority adopts is ill suited to its own administrative ends.
Better gateway tests, if needed, can be found.

With respect, I dissent.

All Citations

556U.S.1,129S.Ct. 1231,173 L.Ed.2d 173,77 USLW 4187,
09 Cal. Daily Op. Serv. 2838, 2009 Daily Journal D.A.R.

—as well they should.

3408, 21 Fla. L. Weekly Fed. S 705, 51 A.L.R. Fed. 2d 709

Footnotes

*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

We have previously illustrated this in stylized fashion:

“Assume a hypothetical jurisdiction of 1,000 voters divided into 10 districts of 100 each, where members of a minority
group make up 40 percent of the voting population and voting is totally polarized along racial lines. With the right
geographic dispersion to satisfy the compactness requirement, and with careful manipulation of district lines, the minority
voters might be placed in control of as many as 7 of the 10 districts. Each such district could be drawn with at least 51
members of the minority group, and whether the remaining minority voters were added to the groupings of 51 for safety or
scattered in the other three districts, minority voters would be able to elect candidates of their choice in all seven districts.”
Johnson v. De Grandy, 512 U.S. 997, 1016, 114 S.Ct. 2647, 129 L.Ed.2d 775 (1994).

Of course, this does not create an entitlement to proportionate minority representation. Nothing in the statute promises
electoral success. Rather, § 2 simply provides that, subject to qualifications based on a totality of circumstances, minority
voters are entitled to a practical chance to compete in a roughly proportionate number of districts. Id., at 1014, n. 11,
114 S.Ct. 2647. “[M]inority voters are not immune from the obligation to pull, haul, and trade to find common political
ground.” 1d., at 1020, 114 S.Ct. 2647.

This case is an entirely inappropriate vehicle for speculation about a more exact definition of majority-bloc voting. See
supra, at 1254 — 1255. The political science literature has developed statistical methods for assessing the extent of
majority-bloc voting that are far more nuanced than the plurality's 50% rule. See, e.g., Pildes 1534-1535 (describing
a “falloff rate” that social scientists use to measure the comparative rate at which whites vote for black Democratic
candidates compared to white Democratic candidates and noting that the falloff rate for congressional elections during
the 1990s in North Carolina was 9%). But this issue was never briefed in this case and is not before us, the respondents
having stipulated to the existence of majority-bloc voting, App. to Pet. for Cert. 130a, and there is no reason to attempt
to accomplish in this case through the first Gingles factor what would actually be a quantification of the third.

Compare Dept. of Commerce, Bureau of Census, 2000 Voting Age Population and Voting—Age Citizens (PHC-T-31)
(Table 1-1), online at http:/ /www.census.gov/population/www /cen2000/briefs/phc-t31/index.html (as visited Mar. 5,
2009, and available in Clerk of Court's case file) (total VAP in North Carolina is 6,087,996), with id., Table 1-3 (black
or African—American VAP is 1,216,622).

Under the same logic, North Carolina could fracture and submerge in majority-dominated districts the 12 districts in which
black voters constitute between 35% and 49% of the voting population and routinely elect the candidates of their choice
without ever implicating § 2, and could do so in districts not covered by § 5 without implicating the VRA at all. The untenable
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implications of the plurality's rule do not end there. The plurality declares that its holding “does not apply to cases in which
there is intentional discrimination against a racial minority.” Ante, at 1246. But the logic of the plurality's position compels
the absurd conclusion that the invidious and intentional fracturing of crossover districts in order to harm minority voters
would not state a claim under § 2. After all, if the elimination of a crossover district can never deprive minority voters
in the district of the opportunity “to elect representatives of their choice,” minorities in an invidiously eliminated district
simply cannot show an injury under § 2.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis

State of Georgia sought preclearance of its state legislative
redistricting plan under Voting Rights Act. A three-judge
panel of the United States District Court for the District
of Columbia, 195 F.Supp.2d 25, Sullivan, J., found failure
to demonstrate lack of retrogressive effect on African-
American voters and refused to preclear. State appealed. The
United States Supreme Court, Justice O'Connor, held that:
(1) District Court did not abuse its discretion by permitting
private parties to intervene; (2) compliance with section of
Act prohibiting vote dilution is not sufficient by itself to
warrant preclearance; (3) assessment of racially retrogressive
effect under Act depends not solely on comparative ability
of minority group to elect candidate of its choice, but
on all relevant circumstances including extent of group's
opportunity to participate in political process; (4) minority
group's opportunity to participate in turn depends on several
factors including whether plan adds or subtracts “influence”
or coalitional districts; and (5) District Court engaged in too
narrow an inquiry by focusing on three particular proposed
districts and by concentrating on factor of comparative ability
to elect candidates to exclusion of other factors.

Vacated and remanded.
Justices Kennedy and Thomas filed concurring opinions.

Justice Souter filed dissenting opinion joined by Justices
Stevens, Ginsburg and Breyer.

**2500 *461 Syllabus*

Georgia's 1997 State Senate districting plan is the benchmark
plan for this litigation. That plan drew 56 districts, 11 of
them with a total black population of over 50%, and 10
of them with a black voting age population of over 50%.
The 2000 census revealed that these numbers had increased
so that 13 districts had a black population of at least 50%,
with the black voting age population exceeding 50% in
12 of those districts. After the 2000 census, the Georgia
General Assembly began redistricting the Senate once again.
It is uncontested that a substantial majority of Georgia's
black voters vote Democratic, and that all elected black
representatives in the General Assembly are Democrats. The
Senator who chaired the subcommittee that developed the
new plan testified he believed that as a district's black voting
age population increased beyond what was necessary to
elect a candidate, it would push the Senate more toward
the Republicans, and correspondingly diminish the power
of African—Americans overall. Thus, part of the Democrats'
strategy was not only to maintain the number of majority-
minority districts and increase the number of Democratic
Senate seats, but also to increase the number of so-called
“influence” districts, where black voters would be able to
exert a significant—if not decisive—force in the election
process. The new plan therefore “unpacked” the most heavily
concentrated majority-minority districts in the benchmark
plan, and created a number of new influence districts, drawing
13 districts with a majority-black voting age population, 13
additional districts with a black voting age population of
between 30%—50%, and 4 other districts with a black voting
age population of between *%2501 25%—30%. When the
Senate adopted the new plan, 10 of the 11 black Senators
voted for it. The Georgia House of Representatives passed the
plan with 33 of the 34 black Representatives voting for it. No
Republican in either body voted for the plan, making the votes
of the black legislators necessary for passage. The Governor
signed the Senate plan into law in 2001.

Because Georgia is a covered jurisdiction under § 5 of the
Voting Rights Act of 1965, it must submit any new voting
“standard, practice, or procedure” for preclearance by either
the United States Attorney General or the District Court for
the District of Columbia in order to ensure that the change
“does not have the purpose [or] effect of denying *462 or
abridging the right to vote on account of race or color,” 42
U.S.C. § 1973c. No change should be precleared if it “would
lead to a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise.” Beer v. United States, 425 U.S. 130, 141, 96 S.Ct.
1357, 47 L.Ed.2d 629. In order to preclear its 2001 plan,
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Georgia filed suit in the District Court seeking a declaratory
judgment that the plan does not violate § 5. To satisfy
its burden of proving nonretrogression, Georgia submitted
detailed evidence documenting, among other things, the
total population, total black population, black voting age
population, percentage of black registered voters, and the
overall percentage of Democratic votes in each district;
evidence about how each of these statistics compared to the
benchmark districts; testimony from numerous participants
in the plan's enactment that it was designed to increase
black voting strength throughout the State as well as to help
ensure a continued Democratic majority in the Senate; expert
testimony that black and nonblack voters have equal chances
of electing their preferred candidate when the black voting
age population of a district is at 44.3%; and, in response
to the United States' objections, more detailed statistical
evidence with respect to three proposed Senate districts that
the United States found objectionable—Districts 2, 12, and 26
—and two districts challenged by the intervenors—Districts
15 and 22. The United States argued that the plan should
not be precleared because the changes to the boundaries
of Districts 2, 12, and 26 unlawfully reduced black voters'
ability to elect candidates of their choice. The United States'
evidence focused only on those three districts and was not
designed to permit the court to assess the plan's overall
impact. The intervenors, four African—Americans, argued
that retrogression had occurred in Districts 15 and 22, and
presented proposed alternative plans and an expert report
critiquing the State's expert report. A three-judge District
Court panel held that the plan violated § 5, and was therefore
not entitled to preclearance.

Held:

1. The District Court did not err in allowing the private
litigants to intervene. That court found that the intervenors'
analysis of the plan identifies interests not adequately
represented by the existing parties. Private parties may
intervene in § 5 actions assuming they meet the requirements
of Federal Rule of Civil Procedure 24, NAACP v. New York,
413 U.S. 345, 365, 93 S.Ct. 2591, 37 L.Ed.2d 648, and
the District Court did not abuse its discretion in allowing
intervention in this case, see id., at 367, 93 S.Ct. 2591.
Morris v. Gressette, 432 U.S. 491, 504-505, 97 S.Ct. 2411,
53 L.Ed.2d 506, in which the Court held that the decision to
object belongs only to the Attorney General, is distinguished
because it concerned the administrative, not the judicial,
preclearance *463 process. Morris itself recognized the

difference between the two. See id., at 503-507, 97 S.Ct.
2411. Pp. 2509-2510.

2. The District Court failed to consider all the relevant factors
when it examined whether Georgia's Senate plan resulted
in a retrogression of black voters' effective exercise of the
electoral franchise. Pp. 2510-2517.

*%2502 (a) Georgia's argument that a plan should be
precleared under § 5 if it would satisfy § 2 of the Voting
Rights Act, 42 U.S.C. § 1973, is rejected. A § 2 vote
dilution violation is not an independent reason to deny §
5 preclearance, because that would inevitably make § 5
compliance contingent on § 2 compliance and thereby replace
§ 5 retrogression standards with those for § 2. Reno v. Bossier
Parish School Bd., 520 U.S. 471, 477, 117 S.Ct. 1491, 137
L.Ed.2d 730. Instead of showing that its plan is nondilutive
under § 2, Georgia must prove that it is nonretrogressive under
§ 5. Pp. 2510-2511.

(b) To determine the meaning of “a retrogression in the
position of racial minorities with respect to their effective
exercise of the electoral franchise,” Beer, supra, at 141, 96
S.Ct. 1357, the statewide plan must first be examined as a
whole: First, the diminution of a minority group's effective
exercise of the electoral franchise violates § 5 only if the
State cannot show that the gains in the plan as a whole offset
the loss in a particular district. Second, all of the relevant
circumstances must be examined, such as minority voters'
ability to elect their candidate of choice, the extent of the
minority group's opportunity to participate in the political
process, and the feasibility of creating a nonretrogressive
plan. See, e.g., Johnson v. De Grandy, 512 U.S. 997, 1011—
1012, 1020-1021, 114 S.Ct. 2647, 129 L.Ed.2d 775. In
assessing the totality of the circumstances, a minority group's
comparative ability to elect a candidate of its choice is an
important factor, but it cannot be dispositive or exclusive. See,
e.g., Thornburg v. Gingles, 478 U.S. 30, 47-50, 106 S.Ct.
2752. To maximize such a group's electoral success, a State
may choose to create either a certain number of “safe” districts
in which it is highly likely that minority voters will be able to
elect the candidate of their choice, see, e.g., id., at 48-49, 106
S.Ct. 2752, or a greater number of districts in which it is likely,
although perhaps not quite as likely as under the benchmark
plan, that minority voters will be able to elect their candidates,
see, e.g., id., at 88-89, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment). Section 5 does not dictate that a
State must pick one of these redistricting methods over the
other. /d., at 89, 106 S.Ct. 2752. In considering the other
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highly relevant factor in a retrogression inquiry—the extent
to which a new plan changes the minority group's opportunity
to participate in the political process—a court must examine
whether the plan adds or subtracts “influence districts” where
minority voters may not be able to elect a candidate of
choice but can play a substantial, if not *464 decisive,
role in the electoral process, cf., e.g., Johnson, supra, at
1007, 114 S.Ct. 2647. In assessing these influence districts'
comparative weight, it is important to consider “the likelihood
that candidates elected without decisive minority support
would be willing to take the minority's interests into account.”
Thornburg, 478 U.S., at 100, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment). Various studies suggest that the most
effective way to maximize minority voting strength may be to
create more influence or coalitional districts. Section 5 allows
States to risk having fewer minority representatives in order
to achieve greater overall representation of a minority group
by increasing the number of representatives sympathetic to
the interests of minority voters. See, e.g., id., at 87-89, 99,
106 S.Ct. 2752. Another method of assessing the group's
opportunity to participate in the political process is to examine
the comparative position of black representatives' legislative
leadership, influence, and power. See Johnson, supra, at
1020, 114 S.Ct. 2647. Maintaining or increasing legislative
positions of power for minority voters' representatives of
choice, while not dispositive by itself, can show the lack
of retrogressive effect. And it is also significant, though
not dispositive, whether the representatives elected from the
very districts created and protected by the Voting Rights Act
support the new plan. Pp. 2511-2514.

*%2503 (c) The District Court failed to consider all
the relevant factors. First, although acknowledging the
importance of assessing the statewide plan as a whole, the
court focused too narrowly on proposed Senate Districts
2, 12, and 26, without examining the increases in the
black voting age population that occurred in many of the
other districts. Second, the court did not consider any
factor beyond black voters' comparative ability to elect
a candidate of their choice. It improperly rejected other
evidence that the legislators representing the benchmark
majority-minority districts support the plan; that the plan
maintains those representatives' legislative influence; and
that Georgia affirmatively decided that the best way to
maximize black voting strength was to adopt a plan that
“unpacked” the high concentration of minority voters in the
majority-minority districts. In the face of Georgia's evidence
of nonretrogression, the United States' only evidence was
that it would be more difficult for minority voters to elect

their candidate of choice in Districts 2, 12, and 26. Given
the evidence submitted in this case, Georgia likely met its
burden of showing nonretrogression. Section 5 gives States
the flexibility to implement the type of plan that Georgia has
submitted for preclearance—a plan that increases the number
of districts with a majority-black voting age population, even
if it means that minority voters in some of those districts
will face a somewhat reduced opportunity to elect a candidate
of their choice. Cf. Thornburg, supra, at 89, 106 S.Ct. 2752
(O'CONNOR, J., concurring in judgment). While courts and
the *465 Justice Department should be vigilant in ensuring
that States neither reduce minority voters' effective exercise
of the electoral franchise nor discriminate against them, the
Voting Rights Act, as properly interpreted, should encourage
the transition to a society where race no longer matters. Pp.
2514-2517.

(d) The District Court is in a better position to reweigh all the
facts in the record in the first instance in light of this Court's
explication of retrogression. P. 2517.

195 F.Supp.2d 25, vacated and remanded.

O'CONNOR, J., delivered the opinion of the Court, in
which REHNQUIST, C.J., and SCALIA, KENNEDY, and
THOMAS, J1., joined. KENNEDY, J., post, p. 2517, and
THOMAS, J., post, p. 2517, filed concurring opinions.
SOUTER, I., filed a dissenting opinion, in which STEVENS,
GINSBURG, and BREYER, JJ., joined, post, p. 2518.
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Opinion
Justice O'CONNOR delivered the opinion of the Court.

In this case, we decide whether Georgia's State Senate
redistricting plan should have been precleared under § 5 of the
Voting Rights Act of 1965, 79 Stat. 439, as renumbered and
amended, 42 U.S.C. § 1973c. Section 5 requires that before a
covered jurisdiction's new voting “standard, practice, *466
or procedure” goes into effect, it must be precleared by either
the Attorney General of the United States or a federal court
to ensure that the change “does not have the purpose and will
not have the effect of denying or abridging the right to vote
on account of race or color.” 42 U.S.C. § 1973c. Whether
a voting procedure change should be precleared depends on
whether the change “would lead to a retrogression in the
position of racial minorities with respect to their effective
exercise of the electoral franchise.” Beer v. United States,
425 U.S. 130, 141, 96 S.Ct. 1357, 47 L.Ed.2d 629 (1976).
We therefore must decide whether Georgia's State Senate
redistricting plan is retrogressive as compared to its previous,
benchmark districting plan.

A

Over the past decade, the propriety of Georgia's state and
congressional districts has been the subject of repeated
litigation. In 1991, the Georgia General Assembly began
the process of redistricting after the 1990 census. Because
Georgia is a covered jurisdiction under § 5 of the Voting
Rights Act, see Miller v. Johnson, 515 U.S. 900, 905, 115
S.Ct. 2475, 132 L.Ed.2d 762 (1995), Georgia submitted its
revised State Senate plan to the United States Department
of Justice for preclearance. The plan as enacted into law
increased the number of majority-minority districts from the
previous Senate plan. The Department of Justice nevertheless
refused preclearance because of Georgia's failure to maximize
the number of majority-minority districts. See Johnson v.

Miller, 929 F.Supp. 1529, 1537, and n. 23 (S.D.Ga.1996).
After Georgia made changes to the Senate plan in an attempt
to satisfy the United States' objections, the State again
submitted it to the Department of Justice for preclearance.
Again, the Department of Justice refused preclearance
because the plan did not contain a sufficient number of
majority-minority districts. See id., at 1537, 1539. Finally, the
United States precleared *467 Georgia's third redistricting
plan, approving it in the spring of 1992. See id., at 1537.

Georgia's 1992 Senate plan was not challenged in court. See
id., at 1533—1534. Its congressional districting plan, however,
was challenged as unconstitutional under the Equal Protection
Clause of the Fourteenth Amendment. See Shaw v. Reno, 509
U.S. 630, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993). In 1995,
we held in Miller v. Johnson that Georgia's congressional
districting plan was unconstitutional because it engaged in
“the very racial stereotyping the Fourteenth Amendment
forbids” by making race the “predominant, overriding factor
explaining” Georgia's congressional districting decisions. 515
U.S., at 928, 920, 115 S.Ct. 2475. And even though it
was “safe to say that the congressional plan enacted in
the end was required in order to obtain preclearance,” this
justification did not permit Georgia to engage in racial
gerrymandering. See id., at 921, 115 S.Ct. 2475. Georgia's
State Senate districts served as “building blocks” to create
the congressional districting plan found unconstitutional in
Miller v. Johnson. Johnson v. Miller, 929 F.Supp., at 1533, n.
8 (internal quotation marks omitted); see also id., at 1536.

Georgia recognized that after Miller v. Johnson, its legislative
districts were unconstitutional under the Equal Protection
Clause. See 929 F.Supp., at 1533, 1540. Accordingly, Georgia
attempted to cure the perceived constitutional problems with
*%2505 the 1992 State Senate districting plan by passing
another plan in 1995. The Department of Justice refused to
preclear the 1995 plan, maintaining that it retrogressed from
the 1992 plan and that Miller v. Johnson concerned only
Georgia's congressional districts, not Georgia's State Senate
districts. See 929 F.Supp., at 1540—1541.

Private litigants subsequently brought an action challenging
the constitutionality of the 1995 Senate plan. See id., at
1533. The three-judge panel of the District Court reviewing
the 1995 Senate plan found that “[i]t is clear that a black
maximization policy had become an integral part of the
section *468 5 preclearance process ... when the Georgia
redistricting plans were under review. The net effect of the
DOJ's preclearance objection [s] ... was to require the State
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of Georgia to increase the number of majority black districts
in its redistricting plans, which were already ameliorative
plans, beyond any reasonable concept of non-retrogression.”
Id., at 1539—1540. The court noted that in Miller v. Johnson,
we specifically disapproved of the Department of Justice's
policy that the maximization of black districts was a part
of the § 5 retrogression analysis. See 929 F.Supp., at 1539.
Indeed, in Miller, we found that the Department of Justice's
objections to Georgia's redistricting plans were “driven by its
policy of maximizing majority-black districts.” 515 U.S., at
924, 115 S.Ct. 2475. And “[i]n utilizing § 5 to require States
to create majority-minority districts wherever possible, the
Department of Justice expanded its authority under the statute
beyond what Congress intended and we have upheld.” /d., at
925, 115 S.Ct. 2475.

The District Court stated that the maximization of majority-
minority districts in Georgia “artificially push[ed] the
percentage of black voters within some majority black
districts as high as possible.” 929 F.Supp., at 1536. The
plan that eventually received the Department of Justice's
preclearance in 1992 “represented the General Assembly's
surrender to the black maximization policy of the DOJ.” /d.,
at 1540. The court then found that the 1995 plan was an
unconstitutional racial gerrymander. See id., at 1543.

Under court direction, Georgia and the Department of Justice
reached a mediated agreement on the constitutionality of the
1995 Senate plan. Georgia passed a new plan in 1997, and
the Department of Justice quickly precleared it. The redrawn
map resembled to a large degree the 1992 plan that eventually
received preclearance from the Department of Justice, with
some changes to accommodate the decision of this Court in
Miller v. Johnson, and of the District Court in Johnson v.
Miller.

*469 All parties here concede that the 1997 plan is the
benchmark plan for this litigation because it was in effect at
the time of the 2001 redistricting effort. The 1997 plan drew
56 districts, 11 of them with a total black population of over
50%, and 10 of them with a black voting age population of
over 50%. See Record, Doc. No. 148, P1. Exh. 1C (hereinafter
PlL. Exh.). The 2000 census revealed that these numbers had
increased so that 13 districts had a black population of at least
50%, with the black voting age population exceeding 50% in
12 of those districts. See 195 F.Supp.2d 25, 39 (D.D.C.2002).

After the 2000 census, the Georgia General Assembly began
the process of redistricting the Senate once again. No party

contests that a substantial majority of black voters in Georgia
vote Democratic, or that all elected black representatives
in the General Assembly are Democrats. The goal of the
Democratic leadership—black and white—was to maintain
the number of majority-minority districts and also increase
the number of Democratic Senate seats. See id., at 41-42. For
example, the Director of Georgia's Legislative Redistricting
Office, Linda Meggers, testified that the Senate Black Caucus

[T EREEE]

wanted to maintain the existing majority-minority
*%2506 districts and at the same time ““ ‘not waste

Id., at41.

5 9

votes.

The Vice Chairman of the Senate Reapportionment
Committee, Senator Robert Brown, also testified about the
goals of the redistricting effort. Senator Brown, who is black,
chaired the subcommittee that developed the Senate plan
at issue here. See id., at 42. Senator Brown believed when
he designed the Senate plan that as the black voting age
population in a district increased beyond what was necessary,
it would “pus[h] the whole thing more towards [the]
Republican[s].” Pl. Exh. 20, at 24. And “correspondingly,”
Senator Brown stated, “the more you diminish the power of
African—Americans overall.” /bid. Senator Charles Walker
was the majority leader of the Senate. Senator Walker *470

testified that it was important to attempt to maintain a
Democratic majority in the Senate because “we [African—
Americans] have a better chance to participate in the political
process under the Democratic majority than we would have
under a Republican majority.” Pl. Exh. 24, at 19. At least 7 of
the 11 black members of the Senate could chair committees.
See 195 F.Supp.2d, at 41.

The plan as designed by Senator Brown's committee kept
true to the dual goals of maintaining at least as many
majority-minority districts while also attempting to increase
Democratic strength in the Senate. Part of the Democrats'
strategy was not only to maintain the number of majority-
minority districts, but to increase the number of so-called
“influence” districts, where black voters would be able to
exert a significant—if not decisive—force in the election
process. As the majority leader testified, “in the past, you
know, what we would end up doing was packing. You put all
blacks in one district and all whites in one district, so what
you end up with is [a] black Democratic district and [a] white
Republican district. That's not a good strategy. That does not
bring the people together, it divides the population. But if
you put people together on voting precincts it brings people
together.” P1. Exh. 24, at 19.
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The plan as designed by the Senate “unpacked” the
most heavily concentrated majority-minority districts in the
benchmark plan, and created a number of new influence
districts. The new plan drew 13 districts with a majority-black
voting age population, 13 additional districts with a black
voting age population of between 30% and 50%, and 4 other
districts with a black voting age population of between 25%
and 30%. See Pl. Exh. 2C. According to the 2000 census, as
compared to the benchmark plan, the new plan reduced by
five the number of districts with a black voting age population
in excess of 60%. Compare Pl. Exh. 1D with Pl. Exh. 2C.
Yet it increased the number of majority-black voting age
population districts by one, and it increased the number *471
of districts with a black voting age population of between 25%
and 50% by four. As compared to the benchmark plan enacted
in 1997, the difference is even larger. Under the old census
figures, Georgia had 10 Senate districts with a majority-black
voting age population, and 8 Senate districts with a black
voting age population of between 30% and 50%. See PI. Exh.
1C. The new plan thus increased the number of districts with a
majority black voting age population by three, and increased
the number of districts with a black voting age population of
between 30% and 50% by another five. Compare P1. Exh. 1C
with P1. Exh. 2C.

The Senate adopted its new districting plan on August 10,
2001, by a vote of 29 to 26. Ten of the eleven black Senators
voted for the plan. 195 F.Supp.2d, at 55. The Georgia House
of Representatives passed the Senate plan by a vote of 101
to 71. Thirty-three of the thirty-four black Representatives
voted for the plan. /bid. No Republican in either the House or
the Senate voted for the plan, making the votes of the black
legislators necessary for passage. See id., at41. The Governor
*%2507 signed the Senate plan into law on August 24, 2001,
and Georgia subsequently sought to obtain preclearance.

B

Pursuant to § 5 of the Voting Rights Act, a covered jurisdiction
like Georgia has the option of either seeking administrative
preclearance through the Attorney General of the United
States or seeking judicial preclearance by instituting an action
in the United States District Court for the District of Columbia
for a declaratory judgment that the voting change comports
with § 5. 42 U.S.C. § 1973c; Georgia v. United States, 411
U.S. 526, 93 S.Ct. 1702, 36 L.Ed.2d 472 (1973). Georgia
chose the latter method, filing suit seeking a declaratory
judgment that the State Senate plan does not violate § 5.

Georgia, which bears the burden of proof in this action, see

Pleasant Grove v. United States, 479 U.S. 462, 107 S.Ct. 794,
93 L.Ed.2d 866 (1987), attempted to prove that its Senate
plan was not retrogressive *472 either in intent or in effect.
It submitted detailed evidence documenting in each district
the total population, the total black population, the black
voting age population, the percentage of black registered
voters, and the overall percentage of Democratic votes (i.e.,
the overall likelihood that voters in a particular district will
vote Democratic), among other things. See 195 F.Supp.2d,
at 36; see also Pl. Exhs. 2C, 2D. The State also submitted
evidence about how each of these statistics compared to the
benchmark districts. See 195 F.Supp.2d, at 36; see also Pl.
Exhs. 1C, 1D, 1E (revised).

Georgia also submitted testimony from numerous people
who had participated in enacting the Senate plan into law,
and from United States Congressman John Lewis, who
represents the Atlanta area. These witnesses testified that
the new Senate plan was designed to increase black voting
strength throughout the State as well as to help ensure a
continued Democratic majority in the Senate. The State also
submitted expert testimony that African—American and non-
African-American voters have equal chances of electing their
preferred candidate when the black voting age population of a
district is at 44.3%. Finally, in response to objections raised by
the United States, Georgia submitted more detailed statistical
evidence with respect to three proposed Senate districts that
the United States found objectionable—Districts 2, 12, and 26
—and two districts that the intervenors challenged—Districts
15 and 22.

The United States, through the Attorney General, argued in
District Court that Georgia's 2001 Senate redistricting plan
should not be precleared. It argued that the plan's changes to
the boundaries of Districts 2, 12, and 26 unlawfully reduced
the ability of black voters to elect candidates of their choice.
See Brief for Federal Appellees 8; 195 F.Supp.2d, at 72.
The United States noted that in District 2, the black voting
age population dropped from 60.58% to 50.31%; in District
12, the black voting age population dropped from 55.43%
to 50.66%; and in District 26, the black *473 voting age

population dropped from 62.45% to 50.80%.' Moreover,
in all *%*2508 three of these districts, the percentage of
black registered voters dropped to just under 50%. The
United States also submitted expert evidence that voting is
racially polarized in Senate Districts 2, 12, and 26. See id.,
at 69—71. The United States acknowledged that some limited
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percentage of whites would vote for a black candidate, but
maintained that the percentage was not sufficient for black
voters to elect their candidate of choice. See id., at 70—
71. The United States also offered testimony from various
witnesses, including lay witnesses living in the three districts,
who asserted that the new contours of Districts 2, 12, and 26
would reduce the opportunity for blacks to elect a candidate
of their choice in those districts; Senator Regina Thomas of
District 2, the only black Senator who voted against the plan;
Senator Eric Johnson, the Republican leader of the Senate;
and some black legislators who voted *474 for the plan
but questioned how the plan would affect black voters. See
Vols. 25-27 Record, Doc. No. 177, United States Exhs. 707—
736 (Depositions). As the District Court stated, “the United
States' evidence was extremely limited in scope—focusing
only on three contested districts in the State Senate plan. That
evidence was not designed to permit the court to assess the
overall impact of [the Senate plan].” 195 F.Supp.2d, at 37.

Pursuant to Federal Rule of Civil Procedure 24, the
District Court also permitted four African—American citizens
of Georgia to intervene. The intervenors identified two
other districts—Districts 15 and 22—where they alleged
retrogression had occurred. The intervenors “present[ed] little
evidence other than proposed alternative plans and an expert
report critiquing the State's expert report.” 195 F.Supp.2d, at
37.

A three-judge panel of the District Court held that Georgia's
State Senate apportionment violated § 5, and was therefore
not entitled to preclearance. See id., at 97. Judge Sullivan,
joined by Judge Edwards, concluded that Georgia had “not
demonstrated by a preponderance of the evidence that the
State Senate redistricting plan would not have a retrogressive
effect on African American voters” effective exercise of the
electoral franchise. /bid. The court found that Senate Districts
2, 12, and 26 were retrogressive because in each district, a
lesser opportunity existed for the black candidate of choice
to win election under the new plan than under the benchmark
plan. See id., at 93-94. The court found that the reductions
in black voting age population in Districts 2, 12, and 26
would “diminish African American voting strength in these
districts,” and that Georgia had “failed to present any ...
evidence” that the retrogression in those districts “will be
offset by gains in other districts.” /d., at §8.

*475 Judge Edwards, joined by Judge Sullivan, concurred.
Judge Edwards emphasized that §§ 5 and 2 are “procedurally
and substantively distinct provisions.” /d., at 97. He therefore

rejected Georgia's argument that a plan preserving an equal
opportunity for minorities to elect candidates of their choice
satisfies § 5. Judge Edwards also rejected the testimony of
the black Georgia politicians who supported the Senate plan.
In his view, the testimony did not address whether racial
polarization was occurring in Senate Districts 2, 12, and 26.
See id., at 101-102.

Judge Oberdorfer dissented. He would have given “greater
credence to the political expertise and motivation of Georgia's
African—American political leaders and **2509 reasonable
inferences drawn from their testimony and the voting data
and statistics.” /d., at 102. He noted that this Court has
not answered “whether a redistricting plan that preserves
or increases the number of districts statewide in which
minorities have a fair or reasonable opportunity to elect
candidates of choice is entitled to preclearance, or whether
every district must remain at or improve on the benchmark
probability of victory, even if doing so maintains a minority
super-majority far in excess of the level needed for effective
exercise of [the] electoral franchise.” /d., at 117.

After the District Court refused to preclear the plan, Georgia
enacted another plan, largely similar to the one at issue here,
except that it added black voters to Districts 2, 12, and 26.
The District Court precleared this plan. See 204 F.Supp.2d
4 (D.D.C.2002). No party has contested the propriety of the
District Court's preclearance of the Senate plan as amended.
Georgia asserts that it will use the plan as originally enacted
if it receives preclearance.

We noted probable jurisdiction to consider whether the
District Court should have precleared the plan as originally
enacted by Georgia in 2001, 537 U.S. 1151, 123 S.Ct. 964,
154 L.Ed.2d 861 (2003), and now vacate the judgment below.

*476 11

Before addressing the merits of Georgia's preclearance claim,
we address the State's argument that the District Court was
incorrect in allowing the private litigants to intervene in this
lawsuit. Georgia maintains that private parties should not be
allowed to intervene in § 5 actions because States should not
be subjected to the political stratagems of intervenors. While
the United States disagrees with Georgia on the propriety of
intervention here, the United States argues that this question
is moot because the participation of the intervenors did
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not affect the District Court's ruling on the merits and the
intervenors did not appeal the court's ruling.

We do not think Georgia's argument is moot. The intervenors
did not have to appeal because they were prevailing parties
below. Moreover, the District Court addressed the evidence
that the intervenors submitted, which is now in front of this
Court. The issue whether intervenors are proper parties still
has relevance in this Court because they argue here that
the District Court correctly found that the Senate plan was
retrogressive.

The District Court properly found that Federal Rule of Civil
Procedure 24 governs intervention in this case. Section 5
permits a State to bring “an action in the United States
District Court for the District of Columbia for a declaratory
judgment.” 42 U.S.C. § 1973c. Section 5 does not limit in any
way the application of the Federal Rules of Civil Procedure
to this type of lawsuit, and the statute by its terms does not
bar private parties from intervening. In NAACP v. New York,
413 U.S. 345, 365,93 S.Ct. 2591, 37 L.Ed.2d 648 (1973), we
held that in an action under § 5, “[i]ntervention in a federal
court suit is governed by Fed. Rule Civ. Proc. 24.”

To support its argument, Georgia relies on Morris v.
Gressette, 432 U.S. 491, 97 S.Ct. 2411, 53 L.Ed.2d 506
(1977). In Morris, we held that in an administrative
preclearance action, the decision to object belongs only
to the Attorney General and is not judicially *477
reviewable. See id., at 504-505, 97 S.Ct. 2411. But Morris
concerned the administrative preclearance process, not the
judicial preclearance process. Morris itself recognized the
difference between administrative preclearance and judicial
preclearance. See id., at 503-507, 97 S.Ct. 2411.

Here, the District Court granted the motion to intervene

(K13

because it found that the intervenors' “analysis of the ... Senate
redistricting pla[n] identifies interests that are not adequately
represented **2510 by the existing parties.” App. to Juris.
Statement 218a. Private parties may intervene in § 5 actions
assuming they meet the requirements of Rule 24, and the
District Court did not abuse its discretion in granting the
motion to intervene in this case. See NAACP v. New York,

supra, at 367, 93 S.Ct. 2591.

III

A

Section 5 of the Voting Rights Act “has a limited substantive
goal: “ ‘to insure that no voting-procedure changes would
be made that would lead to a retrogression in the position
of racial minorities with respect to their effective exercise
of the electoral franchise.” ” Miller, 515 U.S., at 926, 115
S.Ct. 2475 (quoting Beer v. United States, 425 U.S., [at 141,
96 S.Ct. 1357]).” Bush v. Vera, 517 U.S. 952, 982-983, 116
S.Ct. 1941, 135 L.Ed.2d 248 (1996). Thus, a plan that merely
preserves “current minority voting strength” is entitled to §
5 preclearance. City of Lockhart v. United States, 460 U.S.
125, 134, n. 10, 103 S.Ct. 998, 74 L.Ed.2d 863 (1983); Bush
v. Vera, supra, at 983, 116 S.Ct. 1941. Indeed, a voting change
with a discriminatory but nonretrogressive purpose or effect
does not violate § 5. See Reno v. Bossier Parish School Bd.,
528 U.S. 320, 341, 120 S.Ct. 866, 145 L.Ed.2d 845 (2000).
And “no matter how unconstitutional it may be,” a plan that is
not retrogressive should be precleared under § 5. /d., at 336,
120 S.Ct. 866. “[P]reclearance under § 5 affirms nothing but
the absence of backsliding.” /d., at 335, 120 S.Ct. 866.

Georgia argues that a plan should be precleared under § 5 if
the plan would satisfy § 2 of the Voting Rights Act of 1965,
*478 42 U.S.C. § 1973. We have, however, “consistently
understood” § 2 to “combat different evils and, accordingly,
to impose very different duties upon the States.” Reno v.
Bossier Parish School Bd., 520 U.S. 471,477,117 S.Ct. 1491,
137 L.Ed.2d 730 (1997) (Bossier Parish I). For example,
while § 5 is limited to particular covered jurisdictions, § 2
applies to all States. And the § 2 inquiry differs in significant
respects from a § 5 inquiry. In contrast to § 5's retrogression
standard, the “essence” of a § 2 vote dilution claim is that
“a certain electoral law, practice, or structure ... cause[s] an
inequality in the opportunities enjoyed by black and white
voters to elect their preferred representatives.” Thornburg v.
Gingles, 478 U.S. 30, 47, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986); see also id., at 48-50, 106 S.Ct. 2752 (enunciating
a three-part test to establish vote dilution); id., at 85-100,
106 S.Ct. 2752 (O'CONNOR, J., concurring in judgment); 42
U.S.C. § 1973(b). Unlike an inquiry under § 2, a retrogression
inquiry under § 5, “by definition, requires a comparison of a
jurisdiction's new voting plan with its existing plan.” Bossier
Parish I, supra, at 478, 117 S.Ct. 1491. While some parts
of the § 2 analysis may overlap with the § 5 inquiry, the
two sections “differ in structure, purpose, and application.”
Holder v. Hall, 512 U.S. 874, 883, 114 S.Ct. 2581, 129
L.Ed.2d 687 (1994) (plurality opinion).
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In Bossier Parish I, we specifically held that a violation of §
2 is not an independent reason to deny preclearance under §
5. See 520 U.S., at 477, 117 S.Ct. 1491. The reason for this
holding was straightforward: “[R]ecognizing § 2 violations as
a basis for denying § 5 preclearance would inevitably make
compliance with § 5 contingent upon compliance with § 2.
Doing so would, for all intents and purposes, replace the
standards for § 5 with those for § 2.” /bid.

Georgia here makes the flip side of the argument that
failed in Bossier Parish —compliance with § 2 suffices for
preclearance under § 5. Yet the argument fails here for the
same reasons the argument failed in Bossier Parish I. We
refuse to equate a § 2 vote dilution inquiry with the § 5
retrogression standard. Georgia's argument, like the argument
*479 in Bossier Parish I, would “shift the focus of § 5
*%2511 from nonretrogression to vote dilution, and [would]
change the § 5 benchmark from a jurisdiction's existing plan
to a hypothetical, undiluted plan.” /d., at 480, 117 S.Ct. 1491.
Instead of showing that the Senate plan is nondilutive under §
2, Georgia must prove that its plan is nonretrogressive under

§ 5.

B

Georgia argues that even if compliance with § 2 does not
automatically result in preclearance under § 5, its State Senate
plan should be precleared because it does not lead to “a
retrogression in the position of racial minorities with respect
to their effective exercise of the electoral franchise.” Beer v.
United States, supra, at 141, 96 S.Ct. 1357. See, e.g., Brief
for Appellant 32, 36.

While we have never determined the meaning of “effective
exercise of the electoral franchise,” this case requires us to
do so in some detail. First, the United States and the District
Court correctly acknowledge that in examining whether the
new plan is retrogressive, the inquiry must encompass the
entire statewide plan as a whole. See 195 F.Supp.2d, at 73; Tr.
of Oral Arg. 28-29. Thus, while the diminution of a minority
group's effective exercise of the electoral franchise in one or
two districts may be sufficient to show a violation of § 5, it
is only sufficient if the covered jurisdiction cannot show that
the gains in the plan as a whole offset the loss in a particular
district.

Second, any assessment of the retrogression of a minority
group's effective exercise of the electoral franchise depends
on an examination of all the relevant circumstances, such
as the ability of minority voters to elect their candidate of
choice, the extent of the minority group's opportunity to
participate in the political process, and the feasibility of
creating a nonretrogressive plan. See, e.g., Johnson v. De
Grandy, 512 U.S. 997, 1011-1012, 1020-1021, 114 S.Ct.
2647, 129 L.Ed.2d 775 (1994); Richmond v. United States,
422 U.S. 358, 371-372, 95 S.Ct. 2296, 45 L.Ed.2d 245
(1975); Thornburg *480 v. Gingles, supra, at 97-100, 106
S.Ct. 2752 (O'CONNOR, J., concurring in judgment). “No
single statistic provides courts with a shortcut to determine
whether” a voting change retrogresses from the benchmark.
Johnson v. De Grandy, supra, at 1020-1021, 114 S.Ct. 2647.

In assessing the totality of the circumstances, a court should
not focus solely on the comparative ability of a minority
group to elect a candidate of its choice. While this factor is
an important one in the § 5 retrogression inquiry, it cannot
be dispositive or exclusive. The standard in § 5 is simple—
whether the new plan “would lead to a retrogression in the
position of racial minorities with respect to their effective
exercise of the electoral franchise.” Beer v. United States, 425
U.S,, at 141, 96 S.Ct. 1357.

The ability of minority voters to elect a candidate of
their choice is important but often complex in practice to
determine. In order to maximize the electoral success of a
minority group, a State may choose to create a certain number
of “safe” districts, in which it is highly likely that minority
voters will be able to elect the candidate of their choice. See
Thornburg v. Gingles, 478 U.S., at 48-49, 106 S.Ct. 2752;
id., at 87-89, 106 S.Ct. 2752 (O'CONNOR, J., concurring
in judgment). Alternatively, a State may choose to create a
greater number of districts in which it is likely—although
perhaps not quite as likely as under the benchmark plan—that
minority voters will be able to elect candidates of their choice.
See id., at 88—89, 106 S.Ct. 2752 (O'CONNOR, J., concurring
in judgment); cf. Pildes, Is Voting—Rights Law Now at War
With Itself? Social Science and Voting Rights in the 2000s,
80 N.C.L.Rev. 1517 (2002).

Section 5 does not dictate that a State must pick one of
these methods of redistricting over another. Either option
“will **2512 present the minority group with its own
array of electoral risks and benefits,” and presents “hard
choices about what would truly ‘maximize’ minority electoral
success.” Thornburg v. Gingles, supra, at 89, 106 S.Ct. 2752
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(O'CONNOR, J., concurring in judgment). On one hand, a
smaller number of safe *481 majority-minority districts may
virtually guarantee the election of a minority group's preferred
candidate in those districts. Yet even if this concentration
of minority voters in a few districts does not constitute the
unlawful packing of minority voters, see Voinovich v. Quilter,
507 U.S. 146, 153-154, 113 S.Ct. 1149, 122 L.Ed.2d 500
(1993), such a plan risks isolating minority voters from the
rest of the State, and risks narrowing political influence to
only a fraction of political districts. Cf. Shaw v. Reno, 509
U.S., at 648-650, 113 S.Ct. 2816. And while such districts
may result in more “descriptive representation” because the
representatives of choice are more likely to mirror the race
of the majority of voters in that district, the representation
may be limited to fewer areas. See H. Pitkin, The Concept of
Representation 60-91 (1967).

On the other hand, spreading out minority voters over a
greater number of districts creates more districts in which
minority voters may have the opportunity to elect a candidate
of their choice. Such a strategy has the potential to increase
“substantive representation” in more districts, by creating
coalitions of voters who together will help to achieve the
electoral aspirations of the minority group. See id., at 114.
It also, however, creates the risk that the minority group's
preferred candidate may lose. Yet as we stated in Johnson v.
De Grandy, supra, at 1020, 114 S.Ct. 2647:

“[T]here are communities in which minority citizens are
able to form coalitions with voters from other racial and
ethnic groups, having no need to be a majority within a
single district in order to elect candidates of their choice.
Those candidates may not represent perfection to every
minority voter, but minority voters are not immune from the
obligation to pull, haul, and trade to find common political
ground, the virtue of which is not to be slighted in applying
a statute meant to hasten the waning of racism in American
politics.”

*482 Section 5 gives States the flexibility to choose one

theory of effective representation over the other.

In addition to the comparative ability of a minority group
to elect a candidate of its choice, the other highly relevant
factor in a retrogression inquiry is the extent to which a new
plan changes the minority group's opportunity to participate in
the political process. “ ‘[T]he power to influence the political
process is not limited to winning elections.” ” Thornburg
v. Gingles, supra, at 99, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment) (quoting Davis v. Bandemer, 478
U.S. 109, 132, 106 S.Ct. 2797, 92 L.Ed.2d 85 (1986)); see

also White v. Regester, 412 U.S. 755, 766-767,93 S.Ct. 2332,
37 L.Ed.2d 314 (1973); Whitcomb v. Chavis, 403 U.S. 124,
149-160, 91 S.Ct. 1858, 29 L.Ed.2d 363 (1971); Johnson v.
De Grandy, supra, at 1011-1012, 114 S.Ct. 2647.

Thus, a court must examine whether a new plan adds
or subtracts “influence districts”—where minority voters
may not be able to elect a candidate of choice but can
play a substantial, if not decisive, role in the electoral
process. Cf. Shaw v. Hunt, 517 U.S. 899, 947, n. 21,
116 S.Ct. 1894, 135 L.Ed.2d 207 (1996) (STEVENS, J.,
dissenting); Hays v. Louisiana, 936 F.Supp. 360, 364, n. 17
(W.D.La.1996); Johnson v. De Grandy, 512 U.S., at 1011-
1012, 114 S.Ct. 2647; Thornburg v. Gingles, 478 U.S., at
98-100, 106 S.Ct. 2752 (O'CONNOR, J., concurring in
judgment). In assessing the comparative weight of these
influence districts, it is important to consider “the likelihood
that candidates elected without decisive minority support
would be willing to take the minority's interests into
account.” Id., at 100, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment). **2513 In fact, various studies
have suggested that the most effective way to maximize
minority voting strength may be to create more influence
or coalitional districts. See, e.g., Lublin, Racial Redistricting
and African—American Representation: A Critique of “Do
Majority—Minority Districts Maximize Substantive Black
Representation in Congress?” 93 Am. Pol. Sci. Rev. 183,
185 (1999) (noting that racial redistricting in the early
1990's, which created more majority-minority districts,
made Congress “less likely to adopt initiatives supported
by blacks™); Cameron, Epstein, & %483 O'Halloran, Do
Majority—Minority Districts Maximize Substantive Black
Representation in Congress? 90 Am. Pol. Sci. Rev. 794,
808 (1996) (concluding that the “[d]istricting schemes that
maximize the number of minority representatives do not
necessarily maximize substantive minority representation”);
C. Swain, Black Faces, Black Interests 193-234 (1995);
Pildes, 80 N.C.L.Rev.,, at 1517; Grofman, Handley, &
Lublin, Drawing Effective Minority Districts: A Conceptual
Framework and Some Empirical Evidence, 79 N.C.L.Rev.
1383(2001).

Section 5 leaves room for States to use these types
of influence and coalitional districts. Indeed, the State's
choice ultimately may rest on a political choice of whether
substantive or descriptive representation is preferable. See
Pitkin, supra, at 142; Swain, supra, at 5. The State may
choose, consistent with § 5, that it is better to risk having
fewer minority representatives in order to achieve greater
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overall representation of a minority group by increasing the
number of representatives sympathetic to the interests of
minority voters. See Thornburg v. Gingles, supra, at 87—89,
99,106 S.Ct. 2752 (O'CONNOR, J., concurring in judgment);
cf. Johnson v. De Grandy, 512 U.S., at 1020, 114 S.Ct. 2647.

In addition to influence districts, one other method of
assessing the minority group's opportunity to participate
in the political process is to examine the comparative
position of legislative leadership, influence, and power for
representatives of the benchmark majority-minority districts.
A legislator, no less than a voter, is “not immune from the
obligation to pull, haul, and trade to find common political
ground.” /bid. Indeed, in a representative democracy, the very
purpose of voting is to delegate to chosen representatives the
power to make and pass laws. The ability to exert more control
over that process is at the core of exercising political power. A
lawmaker with more legislative influence has more potential
to set the agenda, to participate in closed-door meetings, to
negotiate from a stronger position, and to *484 shake hands
on a deal. Maintaining or increasing legislative positions of
power for minority voters' representatives of choice, while not
dispositive by itself, can show the lack of retrogressive effect
under § 5.

And it is also significant, though not dispositive, whether
the representatives elected from the very districts created
and protected by the Voting Rights Act support the new
districting plan. The District Court held that the support
of legislators from benchmark majority-minority districts
may show retrogressive purpose, but it is not relevant in
assessing retrogressive effect. See 195 F.Supp.2d, at 89; see
also post, at 2523-2524 (SOUTER, J., dissenting). But we
think this evidence is also relevant for retrogressive effect.
As the dissent recognizes, the retrogression inquiry asks
how “voters will probably act in the circumstances in which
they live.” Post, at 2526. The representatives of districts
created to ensure continued minority participation in the
political process have some knowledge about how “voters
will probably act” and whether the proposed change will
decrease minority voters' effective exercise of the electoral
franchise.

The dissent maintains that standards for determining
nonretrogression under § 5 that we announce today create
a situation where “[i]t is very hard to see anything left of”
§ 5. Post, at 2519. But the dissent ignores that the ability
of a minority **2514 group to elect a candidate of choice
remains an integral feature in any § 5 analysis. Cf. Thornburg

v. Gingles, supra, at 98, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment). And the dissent agrees that the
addition or subtraction of coalitional districts is relevant to the
§ 5 inquiry. See post, at 2518, 2524. Yet assessing whether a
plan with coalitional districts is retrogressive is just as fact-
intensive as whether a plan with both influence and coalitional
districts is retrogressive. As Justice SOUTER recognized for
the Court in the § 2 context, a court or the Department
of Justice should assess the totality of circumstances in
determining retrogression under § 5. See *485 Johnson
v. De Grandy, supra, at 1020-1021, 114 S.Ct. 2647. And it
is of course true that evidence of racial polarization is one
of many factors relevant in assessing whether a minority
group is able to elect a candidate of choice or to exert a
significant influence in a particular district. See Thornburg
v. Gingles, 478 U.S., at 37, 106 S.Ct. 2752; id., at 100-104,
106 S.Ct. 2752 (O'CONNOR, J., concurring in judgment); see
also White v. Regester, 412 U.S. 755, 93 S.Ct. 2332 (1973);
Zimmer v. McKeithen, 485 F.2d 1297 (C.A.5 1973) (en banc).

The dissent nevertheless asserts that it “cannot be right” that
the § 5 inquiry goes beyond assessing whether a minority
group can elect a candidate of its choice. Post, at 2519. But
except for the general statement of retrogression in Beer; the
dissent cites no law to support its contention that retrogression
should focus solely on the ability of a minority group to
elect a candidate of choice. As Justice SOUTER himself,
writing for the Court in Johnson v. De Grandy, supra, at
1011-1012, 114 S.Ct. 2647, has recognized, the “extent of
the opportunities minority voters enjoy to participate in the
political processes” is an important factor to consider in
assessing a § 2 vote-dilution inquiry. See also Thornburg
v. Gingles, supra, at 98-100, 106 S.Ct. 2752 (O'CONNOR,
J., concurring in judgment). In determining how the new
districting plan differs from the benchmark plan, the same
standard should apply to § 5.

C

The District Court failed to consider all the relevant
factors when it examined whether Georgia's Senate plan
resulted in a retrogression of black voters' effective exercise
of the electoral franchise. First, while the District Court
acknowledged the importance of assessing the statewide plan
as awhole, the court focused too narrowly on proposed Senate
Districts 2, 12, and 26. It did not examine the increases
in the black voting age population that occurred in many
of the other districts. Second, the District Court did not


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002230126&pubNum=4637&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_4637_89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_89
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126421&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973111875&pubNum=350&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142347&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994139814&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133438&pubNum=708&originatingDoc=I64f8c5009c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Georgia v. Ashcroft, 539 U.S. 461 (2003)

123 S.Ct. 2498, 156 L.Ed.2d 428, 71 USLW 4585, 03 Cal. Daily Op. Serv. 5549...

explore in any meaningful depth any other factor beyond
the comparative ability of black voters in the majority-
minority *486 districts to elect a candidate of their choice.
In doing so, it paid inadequate attention to the support
of legislators representing the benchmark majority-minority
districts and the maintenance of the legislative influence of
those representatives.

The District Court correctly recognized that the increase
in districts with a substantial minority of black voters is
an important factor in the retrogression inquiry. See 195
F.Supp.2d, at 75-78. Nevertheless, it did not adequately apply
this consideration to the facts of this case. The District Court
ignored the evidence of numerous other districts showing
an increase in black voting age population, as well as the
other evidence that Georgia decided that a way to increase
black voting strength was to adopt a plan that “unpacked”
the high concentration of minority voters in the majority-
minority districts. Its statement that Georgia did not “presen[t]
evidence regarding potential gains in minority voting strength
in Senate Districts other than Districts 2, 12 and 26 is
therefore clearly erroneous. /d., at 94. Like the dissent, we
accept the District Court's findings that the reductions in
*%*2515 black voting age population in proposed Districts 2,
12, and 26 to just over 50% make it marginally less likely that
minority voters can elect a candidate of their choice in those
districts, although we note that Georgia introduced evidence
showing that approximately one-third of white voters would
support a black candidate in those districts, see id., at 66, and
that the United States' own expert admitted that the results
of statewide elections in Georgia show that “there would be
a ‘very good chance’ that ... African American candidates
would win election in the reconstituted districts.” /d., at 71;
see also id., at 84-85. Nevertheless, regardless of any racially
polarized voting or diminished opportunity for black voters
to elect a candidate of their choice in proposed Districts 2, 12,
and 26, the District Court's inquiry was too narrow.

*487 In the face of Georgia's evidence that the Senate plan
as a whole is not retrogressive, the United States introduced
nothing apart from the evidence that it would be more difficult
for minority voters to elect their candidate of choice in
Districts 2, 12, and 26. As the District Court stated, the United
States did not introduce any evidence to rebut Georgia's
evidence that the increase in black voting age population
in the other districts offsets any decrease in black voting
age population in the three contested districts: “[T]he United
States' evidence was extremely limited in scope—focusing
only on three contested districts in the State Senate plan.” /d.,

at 37. Indeed, the District Court noted that the United States'
evidence “was not designed to permit the court to assess the
overall impact” of the Senate plan. /bid.

Given the evidence submitted in this case, we find that
Georgia likely met its burden of showing nonretrogression.
The increase in black voting age population in the other
districts likely offsets any marginal decrease in the black
voting age population in the three districts that the District
Court found retrogressive. Using the overlay of the 2000
census numbers, Georgia's strategy of “unpacking” minority
voters in some districts to create more influence and
coalitional districts is apparent. Under the 2000 census
numbers, the number of majority black voting age population
districts in the new plan increases by one, the number of
districts with a black voting age population of between 30%
and 50% increases by two, and the number of districts with
a black voting age population of between 25% and 30%
increases by another 2. See PI. Exhs. 1D, 2C; see also supra,
at 2506-2507.

Using the census numbers in effect at the time the benchmark
plan was enacted to assess the benchmark plan, the difference
is even more striking. Under those figures, the new plan
increases from 10 to 13 the number of districts with a
majority-black voting age population and increases from 8 to
13 the number of districts with a black voting age population
of between 30% and 50%. See P1. Exhs. 1C, 2C. Thus, *488
the new plan creates 8 new districts—out of 56—where black
voters as a group can play a substantial or decisive role in
the electoral process. Indeed, under the census figures in use
at the time Georgia enacted its benchmark plan, the black
voting age population in Districts 2, 12, and 26 does not
decrease to the extent indicated by the District Court. District
2 drops from 59.27% black voting age population to 50.31%.
District 26 drops from 53.45% black voting age population
to 50.80%. And District 12 actually increases, from 46.50%
black voting age population to 50.66%. See Pl. Exhs. 1C,

2C.% And regardless of any **2516 potential retrogression
in some districts, § 5 permits Georgia to offset the decline
in those districts with an increase in the black voting age
population in other districts. The testimony from those who
designed the Senate plan confirms what the statistics suggest
—that Georgia's goal was to “unpack” the minority voters
from a few districts to increase blacks' effective exercise
*489 of the electoral franchise in more districts. See supra,
at 2505-2507.
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Other evidence supports the implausibility of finding
retrogression here. An examination of black voters'
opportunities to participate in the political process shows, if
anything, an increase in the effective exercise of the electoral
franchise. It certainly does not indicate retrogression. The
34 districts in the proposed plan with a black voting age
population of above 20% consist almost entirely of districts
that have an overall percentage of Democratic votes of above
50%. See P1. Exh. 2D. The one exception is proposed District
4, with a black voting age population 0of 30.51% and an overall
Democratic percentage of 48.86%. See ibid. These statistics
make it more likely as a matter of fact that black voters
will constitute an effective voting bloc, even if they cannot
always elect the candidate of their choice. See Thornburg
v. Gingles, 478 U.S., at 100, 106 S.Ct. 2752 (O'CONNOR,
J., concurring in judgment). These statistics also buttress the
testimony of the designers of the plan such as Senator Brown,
who stated that the goal of the plan was to maintain or increase
black voting strength and relatedly to increase the prospects
of Democratic victory. See supra, at 2505-2506.

The testimony of Congressman John Lewis is not so easily
dismissed. Congressman Lewis is not a member of the State
Senate and thus has less at stake personally in the outcome of
this litigation. Congressman Lewis testified that “giving real
power to black voters comes from the kind of redistricting
efforts the State of Georgia has made,” and that the Senate
plan “will give real meaning to voting for African Americans”
because “you have a greater chance of putting in office people
that are going to be responsive.” Pl. Exh. 21, at 21-23.
Section 5 gives States the flexibility to implement the type
of plan that Georgia has submitted for preclearance—a plan
that increases the number of districts with a majority-black
voting age population, even if it means that in some of those
districts, minority voters will facea *490 somewhat reduced
opportunity to elect a candidate of their choice. Cf. Thornburg
v. Gingles, supra, at 89, 106 S.Ct. 2752 (O'CONNOR, J.,
concurring in judgment).

The dissent's analysis presumes that we are deciding that
Georgia's Senate plan is not retrogressive. See post, at 2522—
2526. To the contrary, we hold only that the District Court
did not engage in the correct retrogression analysis because
it focused too heavily on the ability of the minority group
to elect a candidate of its choice in the majority-minority
districts. While the District Court engaged in a thorough
analysis of the issue, we must remand the case for the
District Court to examine the facts using the standard that
we announce today. We leave it for the **2517 District

Court to determine whether Georgia has indeed met its burden
of proof. The dissent justifies its conclusion here on the
ground that the District Court did not clearly err in its factual
determination. But the dissent does not appear to dispute
that if the District Court's legal standard was incorrect, the
decision below should be vacated.

The purpose of the Voting Rights Act is to prevent
discrimination in the exercise of the electoral franchise and to
foster our transformation to a society that is no longer fixated
on race. Cf. Johnson v. De Grandy, 512 U.S., at 1020, 114
S.Ct. 2647; Shaw v. Reno, 509 U.S., at 657, 113 S.Ct. 2816.
As Congressman Lewis stated: “I think that's what the [civil
rights] struggle was all about, to create what I like to call a
truly interracial democracy in the South. In the movement, we
would call it creating the beloved community, an all-inclusive
community, where we would be able to forget about race
and color and see people as people, as human beings, just as
citizens.” Pl. Exh. 21, at 14. While courts and the Department
of Justice should be vigilant in ensuring that States neither
reduce the effective exercise of the electoral franchise nor
discriminate against minority voters, the Voting Rights Act,
as properly interpreted, should encourage the transition to
a society where race no longer matters: a society where
integration *491 and color-blindness are not just qualities to
be proud of, but are simple facts of life. See Shaw v. Reno,
supra, at 657, 113 S.Ct. 2816.

v

The District Court is in a better position to reweigh all
the facts in the record in the first instance in light of our
explication of retrogression. The judgment of the District
Court for the District of Columbia, accordingly, is vacated,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

Justice KENNEDY, concurring.

As is evident from the Court's accurate description of the
facts in this case, race was a predominant factor in drawing
the lines of Georgia's State Senate redistricting map. If the
Court's statement of facts had been written as the preface
to consideration of a challenge brought under the Equal
Protection Clause or under § 2 of the Voting Rights Act of
1965, a reader of the opinion would have had sound reason
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to conclude that the challenge would succeed. Race cannot be
the predominant factor in redistricting under our decision in
Miller v. Johnson, 515 U.S. 900, 115 S.Ct. 2475, 132 L.Ed.2d
762 (1995). Yet considerations of race that would doom a
redistricting plan under the Fourteenth Amendment or § 2
seem to be what save it under § 5.

I agree that our decisions controlling the § 5 analysis require
the Court's ruling here. See, e.g., Reno v. Bossier Parish
School Bd., 520 U.S. 471, 117 S.Ct. 1491, 137 L.Ed.2d
730 (1997); Reno v. Bossier Parish School Bd., 528 U.S.
320, 120 S.Ct. 866, 145 L.Ed.2d 845 (2000). The discord
and inconsistency between §§ 2 and 5 should be noted,
however; and in a case where that issue is raised, it should
be confronted. There is a fundamental flaw, I should think, in
any scheme in which the Department of Justice is permitted
or directed to encourage or ratify a course of unconstitutional
conduct in order to find compliance with a statutory directive.
This serious issue has not been raised here, and, as already
observed, *492 the Court is accurate both in its summary of
the facts and in its application of the controlling precedents.
With these observations, I join the opinion of the Court.

Justice THOMAS, concurring.

I continue to adhere to the views expressed in my opinion
in Holder v. Hall, 512 U.S. 874, 891, 114 S.Ct. 2581, 129
L.Ed.2d 687 (1994) (opinion concurring in judgment). I join
the Court's opinion because **2518 it is fully consistent with
our § 5 precedents.

Justice SOUTER, with whom Justice STEVENS, Justice
GINSBURG, and Justice BREYER join, dissenting.

I

I agree with the Court that reducing the number of majority-
minority districts within a State would not necessarily amount
to retrogression barring preclearance under § 5 of the Voting
Rights Act of 1965. See ante, at 2511-2512. The prudential
objective of § 5 is hardly betrayed if a State can show that
a new districting plan shifts from supermajority districts,
in which minorities can elect their candidates of choice
by their own voting power, to coalition districts, in which
minorities are in fact shown to have a similar opportunity
when joined by predictably supportive nonminority voters.
Cf. Johnson v. De Grandy, 512 U.S. 997, 1020, 114 S.Ct.
2647, 129 L.Ed.2d 775 (1994) (explaining in the context
of § 2 that although “society's racial and ethnic cleavages

sometimes necessitate majority-minority districts to ensure
equal political and electoral opportunity, that should not
obscure the fact that there are communities in which minority
citizens are able to form coalitions with voters from other
racial and ethnic groups, having no need to be a majority
within a single district in order to elect candidates of their
choice”).

Before a State shifts from majority-minority to coalition
districts, however, the State bears the burden of proving that
nonminority voters will reliably vote along with the minority.
See, e.g., *493 Reno v. Bossier Parish School Bd., 520
U.S. 471, 478, 117 S.Ct. 1491, 137 L.Ed.2d 730 (1997). It
must show not merely that minority voters in new districts
may have some influence, but that minority voters will have
effective influence translatable into probable election results
comparable to what they enjoyed under the existing district
scheme. And to demonstrate this, a State must do more than
produce reports of minority voting age percentages; it must
show that the probable voting behavior of nonminority voters
will make coalitions with minorities a real prospect. See,
e.g., Pildes, Is Voting—Rights Law Now at War With Itself?
Social Science and Voting Rights in the 2000s, 80 N.C.L.Rev.
1517, 1539 (2002). If the State's evidence fails to convince a
factfinder that high racial polarization in voting is unlikely,
or that high white crossover voting is likely, or that other
political and demographic facts point to probable minority
effectiveness, a reduction in supermajority districts must be
treated as potentially and fatally retrogressive, the burden of
persuasion always being on the State.

The District Court majority perfectly well understood all this
and committed no error. Error enters this case here in this
Court, whose majority unmoors § 5 from any practical and
administrable conception of minority influence that would
rule out retrogression in a transition from majority-minority
districts, and mistakes the significance of the evidence
supporting the District Court's decision.

II

The Court goes beyond recognizing the possibility of
coalition districts as nonretrogressive alternatives to those
with majorities of minority voters when it redefines effective
voting power in § 5 analysis without the anchoring reference
to electing a candidate of choice. It does this by alternatively
suggesting that a potentially retrogressive redistricting plan
could satisfy § 5 if a sufficient number of so-called “influence
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districts,” in addition to “coalitio[n] districts,” were created,
ante, at 2513, 2514, or if the new plan provided minority
groups %494 with an opportunity to elect a particularly
powerful candidate, ante, at 2513. On either alternative, the
§ 5 requirement that voting changes be nonretrogressive is
substantially diminished and left practically unadministrable.

**2519 A

The Court holds that a State can carry its burden to
show a nonretrogressive degree of minority “influence” by

[T

demonstrating that “ ‘candidates elected without decisive
minority support would be willing to take the minority's
interests into account.” ” Ante, at 2512 (quoting Thornburg
v. Gingles, 478 U.S. 30, 100, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986) (O'CONNOR, J., concurring in judgment)). But this

cannot be right.

The history of § 5 demonstrates that it addresses changes in
state law intended to perpetuate the exclusion of minority
voters from the exercise of political power. When this Court
held that a State must show that any change in voting
procedure is free of retrogression it meant that changes must
not leave minority voters with less chance to be effective
in electing preferred candidates than they were before the
change. “[TThe purpose of § 5 has always been to insure that
no voting-procedure changes would be made that would lead
to a retrogression in the position of racial minorities with
respect to their effective exercise of the electoral franchise.”
Beer v. United States, 425 U.S. 130, 141, 96 S.Ct. 1357,
47 L.Ed.2d 629 (1976); see, e.g., id., at 140-141, 96 S.Ct.
1357 (“Section 5 was intended ‘to insure that [the gains
thus far achieved in minority political participation] shall
not be destroyed through new [discriminatory] procedures
and techniques' ” (quoting S.Rep. No. 94-295, p. 19 (1975),
U.S.Code Cong. & Admin.News 1974, pp. 774, 785)). In
addressing the burden to show no retrogression, therefore,
“influence” must mean an opportunity to exercise power
effectively.

The Court, however, says that influence may be adequate
to avoid retrogression from majority-minority districts when
it consists not of decisive minority voting power but of
sentiment on the part of politicians: influence may be
sufficient *495 when it reflects a willingness on the part
of politicians to consider the interests of minority voters,
even when they do not need the minority votes to be elected.
The Court holds, in other words, that there would be no

retrogression when the power of a voting majority of minority
voters is eliminated, so long as elected politicians can be
expected to give some consideration to minority interests.

The power to elect a candidate of choice has been forgotten;
voting power has been forgotten. It is very hard to see
anything left of the standard of nonretrogression, and it is no
surprise that the Court's cited precedential support for this
reconception, see ante, at 2512, consists of a footnote from a
dissenting opinion in Shaw v. Hunt, 517 U.S. 899, 116 S.Ct.
1894, 135 L.Ed.2d 207 (1996), and footnote dictum in a case
from the Western District of Louisiana.

Indeed, to see the trouble ahead, one need only ask how on
the Court's new understanding, state legislators or federal
preclearance reviewers under § 5 are supposed to identify
or measure the degree of influence necessary to avoid
the retrogression the Court nominally retains as the § 5
touchstone. Is the test purely ad hominem, looking merely
to the apparent sentiments of incumbents who might run
in the new districts? Would it be enough for a State to
show that an incumbent had previously promised to consider
minority interests before voting on legislative measures?
Whatever one looks to, however, how does one put a value
on influence that falls short of decisive influence through
coalition? Nondecisive influence is worth less than majority-
minority control, but how much less? Would two influence
districts offset the loss of one majority-minority district?
Would it take three? Or four? The Court gives no guidance
for measuring influence that falls short of the voting strength
of a coalition member, let alone a majority of minority voters.
Nor do I see how the Court could possibly give any such
guidance. The Court's “influence” is simply not functional in
the political and judicial worlds.

*%*2520 *496 B

Identical problems of comparability and administrability
count at least as much against the Court's further gloss
on nonretrogression, in its novel holding that a State may
trade off minority voters' ability to elect a candidate of
their choice against their ability to exert some undefined
degree of influence over a candidate likely to occupy a
position of official legislative power. See ante, at 2513. The
Court implies that one majority-minority district in which
minority voters could elect a legislative leader could replace
a larger number of majority-minority districts with ordinary
candidates, without retrogression of overall minority voting
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strength. Under this approach to § 5, a State may value
minority votes in a district in which a potential committee
chairman might be elected differently from minority votes in
a district with ordinary candidates.

It is impossible to believe that Congress could ever have
imagined § 5 preclearance actually turning on any such
distinctions. In any event, if the Court is going to allow a State
to weigh minority votes by the ambitiousness of candidates
the votes might be cast for, it is hard to see any stopping
point. I suppose the Court would not go so far as to give
extra points to an incumbent with the charisma to attract
a legislative following, but would it value all committee
chairmen equally? (The committee chairmen certainly would
not.) And what about a legislator with a network of influence
that has made him a proven dealmaker? Thus, again, the
problem of measurement: is a shift from 10 majority-minority
districts to 8 offset by a good chance that 1 of the 8 may elect
a new Speaker of the House?

I do not fault the Court for having no answers to these
questions, for there are no answers of any use under §
5. The fault is more fundamental, and the very fact that
the Court's interpretation of nonretrogression under § 5
invites unanswerable questions points to the error of a § 5
preclearance regime that defies reviewable administration.
We are *497 left with little hope of determining practically
whether a districting shift to one party's overall political
advantage can be expected to offset a loss of majority-
minority voting power in particular districts; there will simply
be greater opportunity to reduce minority voting strength in
the guise of obtaining party advantage.

One is left to ask who will suffer most from the Court's
new and unquantifiable standard. If it should turn out that an
actual, serious burden of persuasion remains on the States,
States that rely on the new theory of influence should be
guaranteed losers: nonretrogression cannot be demonstrated
by districts with minority influence too amorphous for
objective comparison. But that outcome is unlikely, and if in
subsequent cases the Court allows the State's burden to be
satisfied on the pretense that unquantifiable influence can be
equated with majority-minority power, § 5 will simply drop
out as a safeguard against the “unremitting and ingenious
defiance of the Constitution” that required the procedure of
preclearance in the first place. South Carolina v. Katzenbach,
383 U.S. 301, 309, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966).

I

The District Court never reached the question the Court
addresses, of what kind of influence districts (coalition or
not) might demonstrate that a decrease in majority-minority
districts was not retrogressive. It did not reach this question
because it found that the State had not satisfied its burden
of persuasion on an issue that should be crucial on any

administrable theory:l the State had not shown **2521 the
possibility *498 of actual coalitions in the affected districts
that would allow any retreat from majority-minority districts
without a retrogressive effect. This central evidentiary finding
is invulnerable under the correct standard of review.

This Court's review of the District Court's factual findings is
for clear error. See, e.g., Miller v. Johnson, 515 U.S. 900,917,
115 S.Ct. 2475, 132 L.Ed.2d 762 (1995); Pleasant Grove v.
United States, 479 U.S. 462, 469, 107 S.Ct. 794, 93 L.Ed.2d
866 (1987); McCain v. Lybrand, 465 U.S. 236, 258, 104 S.Ct.
1037, 79 L.Ed.2d 271 (1984); City of Lockhart v. United
States, 460 U.S. 125, 136, 103 S.Ct. 998, 74 L.Ed.2d 863
(1983). We have no business disturbing the District Court's
ruling “simply because we would have decided the case
differently,” but only if based “on the entire evidence, [we
are] left with the definite and firm conviction that a mistake
has been committed.” Easley v. Cromartie, 532 U.S. 234,242,
121 S.Ct. 1452, 149 L.Ed.2d 430 (2001) (internal quotation
marks omitted). It is not, then, up to us to “decide whether
Georgia's State Senate redistricting plan is retrogressive as
compared to its previous, benchmark districting plan.” Ante,
at 2504. Our sole responsibility is to see whether the District
Court committed clear error in refusing to preclear the plan.
It did not.

A

The District Court began with the acknowledgment (to which
we would all assent) that the simple fact of a decrease in black
voting age population (BVAP) in some districts is not alone
dispositive about whether a proposed plan is retrogressive:

*499 “ ‘Unpacking’ African American districts may
have positive or negative consequences for the statewide
electoral strength of African American voters. To the
extent that voting patterns suggest that minority voters
are in a better position to join forces with other segments
of the population to elect minority preferred candidates,
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a decrease in a district's BVAP may have little or no

effect on minority voting strength.” 195 F.Supp.2d 25, 76

(D.D.C.2002).
See id., at 78 (“[Tlhe Voting Rights Act allows states to
adopt plans that move minorities out of districts in which
they formerly constituted a majority of the voting population,
provided that racial divisions have healed to the point
that numerical reductions will not necessarily translate into
reductions in electoral power™); id., at 84 (“[T]he mere fact
that BVAP decreases in certain districts is not enough to deny

preclearance to a plan under Section 5”).2

The District Court recognized that the key to understanding
the impact of drops in a district's BVAP on the minority
group's “effective exercise of the electoral franchise,” Beer,
425 U.S., at 141, 96 S.Ct. 1357, is the level of racial
polarization. If racial elements consistently vote in separate
blocs, decreasing the proportion of **2522 black voters
will generally reduce the chance that the minority group's
favored candidate will be elected; whereas in districts with
low racial bloc voting or significant white crossover voting,
a decrease in the black proportion may have no effect at
all on the minority's opportunity to elect their candidate of
choice. See, e.g., 195 F.Supp.2d, at 84 (“[R]acial polarization
is critically important because its presence or absence in
the Senate Districts challenged by the United States goes a
long way to determining whether *500 or not the decreases
in BVAP and African American voter registration in those
districts are likely to produce retrogressive effects”).

This indisputable recognition, that context determines the
effect of decreasing minority numbers for purposes of the
§ 5 enquiry, points to the nub of this case, and the District
Court's decision boils down to a judgment about what the
evidence showed about that context. The District Court
found that the United States had offered evidence of racial

polarization in the contested districts,3 id., at 86, and it found
that Georgia had failed to present anything relevant on that
issue. Georgia, the District Court said, had “provided the court
with no competent, comprehensive information regarding
white crossover voting or levels of polarization in individual
districts across the State.” /d., at 88. In particular, the District
Court found it “impossible to extrapolate” anything about the
level of racial polarization from the statistical submissions
of Georgia's lone expert witness. /d., at 85. And the panel
majority took note that Georgia's expert “admitted on cross-
examination” that his evidence simply did not address racial
polarization: “the whole point of my analysis,” the expert
stated, “is not to look at polarization per se. The question is not

whether or not blacks and whites in general vote for different
candidates.” /bid. (internal quotation marks omitted).

Accordingly, the District Court explained that Georgia's
expert:

*501 “made no attempt to address the central issue before
the court: whether the State's proposal is retrogressive.
He failed even to identify the decreases in BVAP that
would occur under the proposed plan, and certainly did
not identify corresponding reductions in the electability
of African American candidates of choice. The paucity of
information in [the expert's] report thus leaves us unable to
use his analysis to assess the expected change in African
American voting strength statewide that will be brought by
the proposed Senate plan.” /d., at 81.

B

How is it, then, that the majority of this Court speaks of
“Georgia's evidence that the Senate plan as a whole is not
retrogressive,” against which “the United States did not
introduce any evidence [in] rebut[tal],” ante, at 2515? The
answer is that the Court is not engaging in review for clear
error. Instead, it is reweighing evidence de novo, discovering
what it thinks the District Court overlooked, and drawing
evidentiary conclusions the District Court supposedly did not
see. The Court is mistaken on all points.

Implicitly recognizing that evidence of voting behavior by
majority voters is crucial to any showing of nonretrogression
when minority numbers drop under a proposed **2523 plan,
the Court tries to find evidence to fill the record's gap. It
says, for example, that “Georgia introduced evidence showing
that approximately one-third of white voters would support a
black candidate in [the contested] districts.” Ibid. In support
of this claim, however, the majority focuses on testimony
offered by Georgia's expert relating to crossover voting in the
pre-existing rather than proposed districts. 195 F.Supp.2d, at
66. The District Court specifically noted that the expert did
not calculate crossover voting under the proposed plan. /d., at
65, n. 31 (“The court also emphasizes *502 that Epstein did
not attempt to rely on the table's calculations to demonstrate
voting patterns in the districts, and calculated crossover in the
existing, and not the proposed, Senate districts”). Indeed, in
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relying on this evidence the majority attributes a significance
to it that Georgia's own expert disclaimed, as the District
Court pointed out. See id., at 85 (“[I]t is impossible to
extrapolate these voting patterns from Epstein's database. As
Epstein admitted on cross-examination: the whole point of
my analysis is not to look at polarization per se. The question
is not whether or not blacks and whites in general vote for
different candidates” (internal quotation marks omitted)).

2

In another effort to revise the record, the Court faults the
District Court, alleging that it “focused too narrowly on
proposed Senate Districts 2, 12, and 26.” Ante, at 2514. In
fact, however, it is Georgia that asked the District Court to
consider only the contested districts, and the District Court
explicitly refused to limit its review in any such fashion:
“we reject the State's argument that this court's review is
limited only to those districts challenged by the United
States, and should not encompass the redistricting plans
in their entirety.... [T]The court's review necessarily extends
to the entire proposed plan.” 195 F.Supp.2d, at 73. The
District Court explained that it “is vested with the final
authority to approve or disapprove the proposed change
as a whole.” Ibid. “The question before us is whether the
proposed Senate plan as a whole, has the ‘purpose or effect
of denying or abridging the right to vote on account of race
or color.” ” Id., at 103 (Oberdorfer, J., concurring in part
and dissenting in part) (quoting 42 U.S.C. § 1973c). Though
the majority asserts that “[t]he District Court ignored the
evidence of numerous other districts showing an increase
in black voting age population,” ante, at 2514, the District
Court, in fact, specifically considered the parties' dispute
over the statewide *503 impact of the change in black
voting age population. See, e.g., 195 F.Supp.2d, at 93 (“The
number of Senate Districts with majorities of BVAP would,
according to Georgia's calculations, increase from twelve to
thirteen; according to the Attorney General's interpretation of
the census data, the number would decrease from twelve to
eleven”).

In a further try to improve the record, the Court focuses on
the testimony of certain lay witnesses, politicians presented
by the State to support its claim that the Senate plan is not
retrogressive. Georgia, indeed, relied heavily on the near

unanimity of minority legislators' support for the plan. But
the District Court did not overlook this evidence; it simply
found it inadequate to carry the State's burden of showing
nonretrogression. The District Court majority explained that
the “legislators' support is, in the end, far more probative
of a lack of retrogressive purpose than of an absence of
retrogressive effect.” Id., at 89 (emphasis in original). As
against the politicians' testimony, the District Court had
contrary “credible,” id., at 88, evidence of retrogressive
effect. This evidence was the testimony of the expert witness
presented by the United States, which “suggests the existence
of highly racially polarized voting in the proposed **2524
districts,” ibid., evidence of retrogressive effect to which
Georgia offered “no competent” response, ibid. The District
Court was clearly within bounds in finding that (1) Georgia's
proposed plan decreased BVAP in the relevant districts,
(2) the United States offered evidence of significant racial
polarization in those districts, and (3) Georgia offered no
adequate response to this evidence.

The reasonableness of the District Court's treatment of the
evidence is underscored in its concluding reflection that
it was possible Georgia could have shown the plan to be
nonretrogressive, but the evidence the State had actually
offered simply failed to do that. “There are, without doubt,
*504 numerous other ways, given the limited evidence of
racially polarized voting in State Senate and local elections,
that Georgia could have met its burden of proof in this case.
Yet, the court is limited to reviewing the evidence presented
by the parties, and is compelled to hold that the State has
not met its burden.” Id., at 94. “[T]he lack of positive racial
polarization data was the gap at the center of the State's case
[and] the evidence presented by [the] estimable [legislators]
does not come close to filling that void.” /d., at 100.

As must be plain, in overturning the District Court's
thoughtful consideration of the evidence before it, the
majority of this Court is simply rejecting the District Court's
evidentiary finding in favor of its own. It is reweighing
testimony and making judgments about the competence,
interest, and character of witnesses. The Court is not
conducting clear error review.

4

Next, the Court attempts to fill the holes in the State's evidence
on retrogression by drawing inferences favorable to the State
from undisputed statistics. See ante, at 2515-2516. This
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exercise comes no closer to demonstrating clear error than the
others considered so far.

In the first place, the District Court has already explained the
futility of the Court's effort. Knowing whether the number
of majority BVAP districts increases, decreases, or stays the
same under a proposed plan does not alone allow any firm
conclusion that minorities will have a better, or worse, or
unvarying opportunity to elect their candidates of choice.
Any such inference must depend not only on trends in BVAP
levels, but on evidence of likely voter turnout among minority
and majority groups, patterns of racial bloc voting, likelihood

of white crossover voting, and so on.? Indeed, *S05 the
core holding of the Court today, with which I agree, that
nonretrogression does not necessarily require maintenance of
existing supermajority minority districts, turns on this very
point; comparing the number of majority-minority districts
under existing and proposed plans does not alone reliably
indicate whether the new plan is retrogressive.

Lack of contextual evidence is not, however, the only flaw in
the Court's numerical arguments. Thus, in its first example,
ante, at 2515, the Court points out that under the proposed
plan the number of districts with majority BVAP increases by

one over the existing plan,5 but the Court does not mention
that the number of districts with BVAP levels over 55%
decreases by four. See Record, Doc. No. 148, Pl. Exhs. 1D,
2C. Similarly, the Court points to an increase of two in
districts with **2525 BVAP in the 30% to 50% range, along
with a further increase of two in the 25% to 30% range.
Ante, at 2515. It fails to mention, however, that Georgia's
own expert argued that 44.3% was the critical threshold for
BVAP levels, 195 F.Supp.2d, at 107, and the data on which
the Court relies shows the number of districts with BVAP
over 40% actually decreasing by one, see Record, Doc. No.
148, Pl. Exhs. 1D, 2C. My point is not that these figures
conclusively demonstrate retrogression; I mean to say only
that percentages tell us nothing in isolation, and that without
contextual evidence the raw facts about population levels fail
to get close to indicating that the State carried its burden to
show no retrogression. They do not come close to showing
clear error.

*506 5

Nor could error, clear or otherwise, be shown by the Court's
comparison of the proposed plan with the description of the
State and its districts provided by the 1990 census. Ante, at

2515-2516. The 1990 census is irrelevant. We have the 2000
census, and precedent confirms in no uncertain terms that
the issue for § 5 purposes is not whether Georgia's proposed
plan would have had a retrogressive effect 13 years ago: the
question is whether the proposed plan would be retrogressive
now. See, e.g., Reno v. Bossier Parish School Bd., 528 U.S.
320, 334, 120 S.Ct. 866, 145 L.Ed.2d 845 (2000) (Under
§ 5 “the baseline is the status quo that is proposed to be
changed”); Holder v. Hall, 512 U.S. 874, 883, 114 S.Ct.
2581, 129 L.Ed.2d 687 (1994) (plurality opinion) (Under §
5, “[t]he baseline for comparison is present by definition;
it is the existing status™); City of Lockhart v. United States,
460 U.S., at 132, 103 S.Ct. 998 (“The proper comparison is
between the new system and the system actually in effect”);
Cf. 28 CFR § 51.54(b)(2) (2002) (when determining if a
change is retrogressive under § 5 “[t]he Attorney General
will make the comparison based on the conditions existing
at the time of the submission”). The Court's assumption that
a proper § 5 analysis may proceed on the basis of obsolete
data from a superseded census is thus as puzzling as it is
unprecedented. It is also an invitation to perverse results, for
if a State could carry its burden under § 5 merely by showing
no retrogression from the state of affairs 13 years ago, it could
demand preclearance for a plan flatly diminishing minority

voting strength under § 5.5

*507 6

The Court's final effort to demonstrate that Georgia's plan
is nonretrogressive focuses on statistics about Georgia
Democrats. Ante, at 2516. The Court explains that almost
all the districts in the proposed plan with a BVAP above
20% have a likely overall Democratic performance above
50%, and from this the Court concludes that “[t]hese statistics
make it more likely as a matter of fact that black voters will
constitute an effective voting bloc.” Ibid. But this is not so.
The degree to which the statistics could support any judgment
about the effect of black voting in State Senate elections is
doubtful, and even on the Court's assumptions the statistics
show no clear error by the District Court.

As for doubt about what the numbers have to do with State
Senate elections, it is enough to know that the majority's
figures are taken from a table describing Democratic voting
in statewide, not local, elections. The Court offers no basis for
assuming that voting for Democratic candidates in statewide
elections correlates **2526 with voting behavior in local

elections,7 and in fact, the record points to different, not
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identical, voting patterns. The District Court specifically
noted that the United States's expert testified that “African
American candidates consistently received less crossover
voting in local election[s] than in statewide elections,” 195
F.Supp.2d, at 71, and the court concluded that there is
“compelling evidence that racial voting patterns in State
Senate races can be expected to differ from racial voting
patterns in statewide races,” id., at 85-86.

*508 But even if we assume the data on Democratic voting
statewide can tell us something useful about Democratic
voting in State Senate districts, the Court's argument does
not hold up. It proceeds from the faulty premise that even
with a low BVAP, if enough of the district is Democratic, the
minority Democrats will necessarily have an effect on which
candidates are elected. But if the proportion of nonminority
Democrats is high enough, the minority group may well
have no impact whatever on which Democratic candidate
is selected to run and ultimately elected. In districts, say,
with 20% minority voters (all of them Democrats) and 51%
nonminority Democrats, the Democratic candidate has no
obvious need to take the interests of the minority group into
account; if everybody votes (or the proportion of stay-at-
homes is constant throughout the electorate) the Democrat
can win the general election without minority support. Even in
a situation where a Democratic candidate needs a substantial
fraction of minority voters to win (say the population is 25%
minority and 30% nonminority Democrats), the Democratic
candidate may still be able to ignore minority interests if
there is such ideological polarization as between the major
parties that the Republican candidate is entirely unresponsive
to minority interests. In that situation, a minority bloc would
presumably still prefer the Democrat, who would not need to
adjust any political positions to get the minority vote.

Footnotes

All of this reasoning, of course, carries a whiff of the lamp.
I do not know how Georgia's voters will actually behave if
the percentage of something is X, or maybe y, any more than
the Court does. We are arguing about numerical abstractions,
and my sole point is that the Court's abstract arguments do not
hold up. Much less do they prove the District Court wrong.

v

Section 5, after all, was not enacted to address abstractions.
It was enacted “to shift the advantage of time and *509
inertia from the perpetrators of the evil to its victim,” Beer,
425 U.S., at 140, 96 S.Ct. 1357 (internal quotation marks
omitted) (quoting H.R.Rep. No. 94-196, pp. 57-58 (1970)),
and the State of Georgia was made subject to the requirement
of preclearance because Congress “had reason to suppose” it
might “try ... to evade the remedies for voting discrimination”
and thus justifies § 5's “uncommon exercise of congressional
power.” South Carolina v. Katzenbach, 383 U.S., at 334-335,
86 S.Ct. 803. Section 5 can only be addressed, and the burden
to prove no retrogression can only be carried, with evidence
of how particular populations of voters will probably act in
the circumstances in which they live. The State has the burden
to convince on the basis of such evidence. The District Court
considered such evidence: it received testimony, decided what
it was worth, and concluded as the trier of fact that the State

*%2527 had failed to carry its burden. There was no error,
and I respectfully dissent.
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* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

Georgia and the United States have submitted slightly different figures regarding the black voting age population of
each district. The differing figures depend upon whether the total number of blacks includes those people who self-
identify as both black and a member of another minority group, such as Hispanic. Georgia counts this group of people,
while the United States does not do so. Like the District Court, we consider all the record information, “including total
black population, black registration numbers and both [black voting age population] numbers.” 195 F.Supp.2d 25, 79
(D.D.C.2002). We focus in particular on Georgia's black voting age population numbers in this case because all parties
rely on them to some extent and because Georgia used its own black voting age population numbers when it enacted the
Senate plan. Moreover, the United States does not count all persons who identify themselves as black. It counts those
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who say they are black and those who say that they are both black and white, but it does not count those who say they
are both black and a member of another minority group. Using the United States' numbers may have more relevance if
the case involves a comparison of different minority groups. Cf. Johnson v. De Grandy, 512 U.S. 997, 114 S.Ct. 2647,
129 L.Ed.2d 775 (1994); Bush v. Vera, 517 U.S. 952, 116 S.Ct. 1941, 135 L.Ed.2d 248 (1996). Here, however, the case
involves an examination of only one minority group's effective exercise of the electoral franchise. In such circumstances,
we believe it is proper to look at all individuals who identify themselves as black.

2 The dissent summarily rejects any inquiry into the benchmark plan using the census numbers in effect at the time the
redistricting plan was passed. See post, at 2525. Yet we think it is relevant to examine how the new plan differs from
the benchmark plan as originally enacted by the legislature. The § 5 inquiry, after all, revolves around the change from
the previous plan. The 1990 census numbers are far from “irrelevant.” Ibid. Rather, examining the benchmark plan with
the census numbers in effect at the time the State enacted its plan comports with the one-person, one-vote principle of
Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964), and its progeny. When the decennial census
numbers are released, States must redistrict to account for any changes or shifts in population. But before the new
census, States operate under the legal fiction that even 10 years later, the plans are constitutionally apportioned. After
the new enumeration, no districting plan is likely to be legally enforceable if challenged, given the shifts and changes in
a population over 10 years. And if the State has not redistricted in response to the new census figures, a federal court
will ensure that the districts comply with the one-person, one-vote mandate before the next election. See, e.g., Branch v.
Smith, 538 U.S. 254, 123 S.Ct. 1429, 155 L.Ed.2d 407 (2003); Lawyer v. Department of Justice, 521 U.S. 567, 117 S.Ct.
2186, 138 L.Ed.2d 669 (1997); Growe v. Emison, 507 U.S. 25, 113 S.Ct. 1075, 122 L.Ed.2d 388 (1993).

1 The District Court correctly recognized that the State bears the burden of proof in establishing that its proposed
redistricting plan satisfied the standards of § 5. See, e.g., 195 F.Supp.2d 25, 86 (D.D.C.2002) (“We look to the State to
explain why retrogression is not present”); see also Reno v. Bossier Parish School Bd., 520 U.S. 471, 478, 117 S.Ct.
1491, 137 L.Ed.2d 730 (1997) (covered jurisdiction “bears the burden of proving that the change does not have the
purpose and will not have the effect of denying or abridging the right to vote on account of race or color” (internal quotation
marks omitted)); id., at 480, 117 S.Ct. 1491 (Section 5 “imposes upon a covered jurisdiction the difficult burden of proving
the absence of discriminatory purpose and effect”); Reno v. Bossier Parish School Bd., 528 U.S. 320, 332, 120 S.Ct.
866, 145 L.Ed.2d 845 (2000) (“In the specific context of 8 5 ... the covered jurisdiction has the burden of persuasion”);
cf. Beer v. United States, 425 U.S. 130, 140, 96 S.Ct. 1357, 47 L.Ed.2d 629 (1976) (Congress in passing § 5 sought to
“freez[e] election procedures in the covered areas unless the changes can be shown to be nondiscriminatory” (internal
quotation marks omitted)).

2 Indeed, the other plans approved by the District Court, Georgia's State House plan, 195 F.Supp.2d, at 95, congressional
plan, ibid., and the interim plan approved for the State Senate, 204 F.Supp.2d 4, 7 (D.D.C.2002), all included decreases
in BVAP in particular districts.

“ ot

3 The majority cites the District Court's comment that “ ‘the United States' evidence was extremely limited in scope—
focusing only on three contested districts in the State Senate plan.” ” Ante, at 2508 (quoting 195 F.Supp.2d, at 37).
The District Court correctly did not require the United States to prove that the plan was retrogressive. As the District
Court explained: “[u]ltimately, the burden of proof in this matter lies with the State. We look to the State to explain why
retrogression is not present, and to prove the absence of racially polarized voting that might diminish African American
voting strength in light of several districts' decreased BVAPs.” Id., at 86.

4 The fact that the Court premises its analysis on BVAP alone is ironic given that the Court, incorrectly, chastises the District
Court for committing the very error the Court now engages in, “fail[ing] to consider all the relevant factors.” Ante, at 2514.

5 Though the Court does not acknowledge it in its discussion of why “Georgia likely met its burden,” ante, at 2515, even
this claim was disputed. As the District Court explained: “[t]he number of Senate Districts with majorities of BVAP would,
according to Georgia's calculations, increase from twelve to thirteen; according to the Attorney General's interpretation
of the census data, the number would decrease from twelve to eleven.” 195 F.Supp.2d, at 93.

6 For example, if a covered jurisdiction had two majority-minority districts in 1990, but rapidly changing demography had
produced two more during the ensuing decade, a new redistricting plan, setting the number of majority-minority districts
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at three would conclusively rule out retrogression on the Court's calculus. This would be the case even when voting
behavior showed that nothing short of four majority-minority districts would preserve the status quo as of 2000.

7 Even if the majority wanted to rely on these figures to make a claim about Democratic voting in statewide elections,
the predictors' significance is utterly unclear. The majority pulls its figures from an exhibit titled, “Political Data Report,”
and a column labeled, “% OVER DEMVOTES,” PI. Exh. 2D. See ante, at 2516. The document provides no information
regarding whether the numbers in the column reflect an average of past performance, a prediction for future performance,
or something else altogether.
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