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Members of the House of Delegates Judiciary Committee, my name is Nathan Cisneros, and |
am the HIV Criminalization Project Director at the Williams Institute, a research center at the
University of California Los Angeles School of Law that conducts independent, rigorous research
on sexual orientation and gender identity law and public policy. | write today to share some key
findings from a recent report on the enforcement of Maryland’s HIV criminal law published by
the Williams Institute.” | also offer a few comments on the enforcement of these laws nationally.

HIV Criminalization in Maryland

Maryland first enacted its HIV-specific criminal law in 1989, at the height of the HIV/AIDS crisis.
In the decades since, we have made tremendous strides in the science and medicine of HIV.
Today, we know exactly how HIV is—and is not—transmitted. We also have effective
medications that ensure a person newly diagnosed with HIV can lead a healthy life. Today HIV is
a manageable health condition, much like diabetes or hypertension. Moreover, we also have
medications that can be taken either by a person living with HIV or a person who does not have
HIV to completely eliminate the risk of HIV transmission through sex.?

Given these advances, it is reasonable to conclude that Maryland'’s HIV-related criminal law
does not reflect our current understanding of HIV transmission, treatment, and prevention.
Maryland makes it a misdemeanor for a person living with HIV and who is aware of their HIV-
positive status to “knowingly transfer or attempt to transfer” HIV to another person.® Maryland
does not require actual transmission, the intent to transmit, or even conduct likely to result in
transmission in order to sustain a conviction. Maryland’s HIV criminal law also does not address
people living with HIV who cannot transmit HIV through sexual contact because they are in
effective treatment and virally suppressed, so that HIV is non-detectable in their blood. For such
people there is no HIV transmission risk from sex.

Williams Institute’s Findings
We also know who is most likely to be criminalized because of their HIV status. The Williams

Institute analyzed court records provided by the Maryland State Administrative Office of the
Courts. Our analysis revealed at least 104 prosecutions in the state because of an allegation of
an HIV-related crime from 2000 to 2020:

¢ |ntotal, there have been at least 104 cases and at least 148 separate charges for
“knowingly transferring HIV to another” in Maryland from 2000 to 2020.

* Arrests continue to the present. In fact, there were more cases from 2010 to 2020 than
from 2000 to 2010.



¢ Enforcement is highly concentrated by geography: Baltimore City alone accounted for
nearly a third (32%) of all HIV-related criminal cases in the state, followed by
Montgomery County (19%) and Prince George’s County (18%).

e Men made up the overwhelming majority (86%) of people with an HIV-related charge.

¢ Black people are disproportionately impacted by HIV criminal laws in Maryland. Black
people made up the overwhelming majority (82%) of people with HIV-related criminal

cases.

o Black men, in particular, are overrepresented among those arrested for HIV crimes—
14% of the state’s population and 44% of people living with HIV, but 68% of HIV-

related arrests.

¢ The average sentence length for people convicted was 2.9 years; the maximum sentence

allowed is 3 years.

Demographic distribution of state population, population of people living with HIV, and
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HIV Criminalization Nationally

The enforcement of Maryland’s HIV criminal law fits into a national pattern. Since 2015, the
Williams Institute has published similar studies for California,* Georgia,’ Florida,® Missouri,’
Nevada,® Kentucky,’ Virginia,” Tennessee,** Louisiana,* and Arkansas.” Together, these studies

reveal that

* Thousands of people have been prosecuted for HIV crimes.
e The number of HIV-related arrests and prosecutions has not decreased in recent years.



¢ The vast majority of arrests, prosecutions, and convictions are pursuant to state laws
that do not require actual transmission of HIV, the intent to transmit, or even conduct
that can transmit HIV.

¢ Black people and women are disproportionately affected by HIV criminal laws.

e Sex workers are often disproportionately affected by HIV criminal enforcement.

* In most states, arrests are concentrated in just a few counties and appear to be driven by
local law enforcement practice.

e Convictions for HIV crimes can carry long sentences and create lifelong collateral
consequences from a criminal conviction.

¢ Enforcement of HIV criminal laws has cost states tens of millions of dollars in
incarceration costs alone.

In Maryland, as in over half of the United States, a people living with HIV are subject to
criminalization because of their HIV status. Actual transmission, intent to transmit, and even the
possibility of transmission are not required to sustain a conviction. Black people, and especially
Black men are much more likely to be prosecuted and convicted of an HIV-related offense.
Maryland’s law does not reflect what we know about HIV prevention and transmission. This, in
part is why the Centers for Disease Control and Prevention have called on states to consider
updating or repealing their HIV criminal laws as a part of the nation’s overall Ending the HIV
Epidemic in the U.S.*
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