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SB 577 — Public Safety — Distribution of Literature to Purchasers of Firearms and Ammunition
Senate Judicial Proceedings Committee
February 7, 2025
Position: SUPPORT

Mental Health Association of Maryland (MHAMD) is a nonprofit education and advocacy
organization that brings together consumers, families, clinicians, advocates and concerned
citizens for unified action in all aspects of mental health and substance use disorders
(collectively referred to as behavioral health). We appreciate the opportunity to provide this
testimony in support of SB 577.

SB 577 would require the Maryland Department of Health to prepare informational literature
relating to firearms and ammunition, for distribution to purchasers of firearms and
ammunition. The literature provided is to include information on a variety of topics, including
firearm safety, suicide prevention and mental health awareness.

Suicide deaths by firearms have been increasing. The annual firearm suicide rate in the United
States increased approximately 11% from 2019-2022 — the highest documented level since at
least 1968.1 Black, Indigenous, and Latinx populations have seen especially dramatic increases
in suicide by firearm. While gun homicides are highlighted in the media, nearly 60% of gun
deaths in the United States are suicides, not homicides.?

One part of this trend has been a dramatic increase in youth suicide over the last decade, often
with the use of a firearm. Suicide deaths of 12-17-year-olds increased by 47.7% between 2011
and 2021,3 and data from 2020 shows that firearms were used in 48% of suicides of 15-19-
year-olds, and 38% of suicides of 10-14-year-olds.* In these instances, overwhelmingly youth
used the firearm of a family member.>

1 Kaczkowski . et al. Notes from the field: firearm suicide rates by race and ethnicity — United States, 2019-2022.
CDC. Morbidity and Mortality Weekly Report (December 2023).
https://www.cdc.gov/mmwr/volumes/72/wr/mm7248a3.htm

2 Everytown Research analysis of Centers for Disease Control and Prevention, National Center for Health Statistics. WONDER Online
Database, Provisional Mortality Statistics, Multiple Cause of Death. Average: 2019 to 2023.
https://www.everytown.org/issues/gun-suicide/

3 Heather Sanders and Nirmita Panchel. A look at the latest suicide data and change over the last decade. (August,
2023).
https://www.kff.org/mental-health/issue-brief/a-look-at-the-latest-suicide-data-and-change-over-the-last-decade/

4 Apurva Bhatt et.al. Rising rates of adolescent firearm suicide and the clinicians role in addressing firearms.
American Academy of Child and Adolescent Psychiatry (June, 2024).
https://pubmed.ncbi.nlm.nih.gov/36007812/

5> Catherine Barber et.al. Who owned the gun in firearm suicides of men, women, and youth in five US states?
Preventive Medicine (November 2022).

https://pubmed.ncbi.nlm.nih.gov/35461957/

For more information, please contact Ann Geddes at (443) 926-3396


https://www.cdc.gov/mmwr/volumes/72/wr/mm7248a3.htm
https://www.everytown.org/issues/gun-suicide/
https://www.kff.org/mental-health/issue-brief/a-look-at-the-latest-suicide-data-and-change-over-the-last-decade/
https://pubmed.ncbi.nlm.nih.gov/36007812/
https://pubmed.ncbi.nlm.nih.gov/35461957/

Because of the strong correlation between suicide and access to a gun, any person who
purchases a firearm should be provided with information about mental health resources.
Especially critical is information about the 988 Suicide and Crisis Lifeline, which provides 24/7
support to people in suicidal crisis or emotional distress. Additionally, because of the risk of a
youth accessing a family member’s firearm, information on proper firearm storage, including
Maryland’s laws on firearm storage, must be included.

For these reasons, MHAMD supports SB 577 and urges a favorable report.
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THE SENATE OF MARYLAND

ANNAPOLIS, MARYLAND 21401

SB577 -- Public Safety — Distribution of Literature to Purchasers of Firearms and Ammunition

What the bill does

e MDH must create literature with information on firearm safety, training, suicide
prevention, mental health awareness, and conflict resolution to be distributed to and

displayed in firearm stores.
Stores must make this literature visible and available at the point of purchase for firearms

Penalties include a fine of $500 or less for a first violation, and $1,000 or less for

[ ]

or ammunition.
[ ]

subsequent offenses.
[ ]

A similar ordinance in Anne Arundel County was found to be constitutional by the 41
Circuit Court of Appeals.

Why this bill is needed

This bill will ensure that firearm owners are connected with mental health resources and
information should they need it.

Gun ownership has been tied to higher suicide rates!, so making this information
available, especially at point of purchase, could provide someone with a lifeline at little
cost to taxpayers.

Providing literature on safety and training can also serve as a useful refresher for
responsible gun owners, and prevent potentially deadly accidents.

1 https://med.stanford.edu/news/all-news/2020/06/handgun-ownership-associated-with-much-higher-suicide-

risk.html; https://pmc.ncbi.nim.nih.gov/articles/PMC4984734/


https://med.stanford.edu/news/all-news/2020/06/handgun-ownership-associated-with-much-higher-suicide-risk.html
https://med.stanford.edu/news/all-news/2020/06/handgun-ownership-associated-with-much-higher-suicide-risk.html
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Baltimore

(\?‘O' Behavioral Health System

February 7, 2025

Senate Judicial Proceedings Committee
TESTIMONY IN SUPPORT
SB 577 — Public Safety — Distribution of Literature to Purchasers of Firearms and Ammunition

Behavioral Health System Baltimore (BHSB) is a nonprofit organization that serves as the local
behavioral health authority (LBHA) for Baltimore City. BHSB works to increase access to a full range of
quality behavioral health (mental health and substance use) services and advocates for innovative
approaches to prevention, early intervention, treatment and recovery for individuals, families, and
communities. Baltimore City represents nearly 35 percent of the public behavioral health system in
Maryland, serving over 100,000 people with mental illness and substance use disorders (collectively
referred to as “behavioral health”) annually.

Behavioral Health System Baltimore strongly supports SB 577 — Public Safety - Distribution of
Literature to Purchasers of Firearms and Ammunition. This bill would require establishments that sell
firearms to distribute literature about gun safety, suicide prevention, and mental health awareness. This
is a commonsense approach that could save lives at minimal cost for the state.

Death by suicide is a critical public health challenge and a leading cause of death in the United States.
Nationally, almost 50,000 people died by suicide in 2022, and in Maryland, 608 people died. Suicide
represents the third leading cause of death in the state for Marylanders aged 10-34. This loss of life is
terrible, especially considering that death by suicide can often be prevented with timely mental health
interventions.

Firearms play a significant role in deaths by suicide. In Maryland, 44% of all suicide deaths involve
firearms.? Providing basic information about suicide prevention and mental health to individuals
purchasing firearms and ammunition can help to prevent such tragedies.

BHSB provides information about mental health and substance use resources through digital marketing,
print, and through direct education at community events. We aim to raise awareness of the 988 Suicide
& Crisis Lifeline and the role it can play in providing supportive counseling to someone in distress and in
connecting people with ongoing resources in the community. We make these basic materials available
throughout the community. Providing similar information to those purchasing a firearm, including
information about 988, is just common sense. We urge a favorable report on SB 577.

For more information, please contact BHSB Policy Director Dan Rabbitt at 443-401-6142

References:

1 American Foundation for Suicide Prevention. Suicide Data: Maryland. Last updated May 2024. Available at
https://www.datocms-assets.com/12810/1725472388-maryland 2024-state-fact-sheet.pdf
2 |bid, May 2024.

100 S. Charles Street | Tower Il, 8 Floor | Baltimore, MD 21201


https://www.datocms-assets.com/12810/1725472388-maryland_2024-state-fact-sheet.pdf
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TESTIMONY IN SUPPORT OF SB 0577

Public Safety - Distribution of Literature to Purchasers
of Firearms and Ammunition
Judicial Proceedings

FAVORABLE

TO: Sen. William C. Smith, Chair; Sen. Jetf Waldstreicher, Vice-Chair; and the
Members of the Senate Judicial Proceedings Committee

FROM: Rev. Kenneth Phelps, Jr., The Episcopal Diocese of Maryland

DATE: February 7, 2025

In 2022, the 80th General Convention of the Episcopal Church commended
investment in evidence-based community violence intervention programs and
strategies that address gun violence as a public health issue; called for the
strengthening of anti-violence social norms; and ending the proliferation of guns in
our society. Further, the Church called upon its dioceses, congregations and individual
Episcopalians to advocate for funding and public policy to support community
violence intervention programs and strategies that have been proven to reduce gun
violence. In that spirit, I thank you for the opportunity to provide this testimony on
behalf of the Diocese of Maryland.

This bill is a small step in the direction of freeing our nation from the plague of gun
violence. But it is an important step and we will need to take many more before all of
our communities are free from this constant and seemingly unstoppable threat. As
Christians we are compelled by the non-violent teachings of Jesus, who taught that
love was the way to combat fear and rivalry and warned that if we chose to live by
violence (the sword, or in this case, the gun) that we would die by the same. This cycle
has to end and education is one tool — and a powerful tool - that we can use to help
turn our neighbors from this violent obsession.

The Diocese of Maryland requests a Favorable report

4 E UNIVERSITY PARKWAY, BALTIMORE, MD 21218-2437
TEL: 410-467-1399 / 800-443-1399 FAX: 410-554-6387
WWW.EPISCOPALMARYLAND.ORG
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Senator William C. Smith, Jr.
Senator Jeff Waldstreicher

Judicial Committee

2 East Miller Senate Office Building
Annapolis, Maryland 21401

Bill: SB 0577 — Public Safety - Distribution of Literature to Purchasers of Firearms and
Ammunition

Dear Chair Smith, Vice Chair Waldstreicher, and Members of the Committee:

I am writing on behalf of the Maryland School Psychologists’ Association (MSPA), a
professional organization representing about 500 Maryland school psychologists. We advocate
for the social-emotional, behavioral, and academic wellbeing of students and families across the
state. School psychologists play a vital role in school communities.

According to a report released by the Johns Hopkins University Bloomberg Center (JOHN
HOPKINS CENTER FOR GUN VIOLENCE SOLUTIONS, 2024), 2022 was the third year in a
row that firearms were the leading cause of death for children and teens. Someone is killed by a
gun every 11 minutes. Seven children under the age of 18 die from gunshots every single day.
This is not only a public health crisis; it is a public education crisis. Students exposed to gun
violence in the community “suffer serious negative mental health consequences, attend

school less regularly, and perform worse on standardized tests”, (The White House, 2025).

Pamphlets are effective. Research shows pamphlets like these cause more than half of gun
owners to say they want to store their guns safely (Hoops, Hernandez, Ziegfeld, Nasr, & Crifasi,
2021). Short of providing free and low-cost access to safe firearm storage, and enacting more
stringent Child Access Prevention (CAP) laws, circulating information that leads to better safety
awareness seems the least we can do to save lives.

This requirement is not unusual. Written documentation of safety hazards on hazardous materials
is common. Cancer and poisoning combined kill fewer children than guns, yet warning labels are
already required on tobacco and alcohol products, and toxic household substances.

For the above reasons, MSPA respectfully urges a favorable report on SB 0577. If we can

provide any further information or be of any assistance, please contact us at
legislative@mspaonline.org or Sarah Peters at speters@hbstrategies.us or 410-322-2320.

Respectfully submitted,

G A T


https://www.hhs.gov/sites/default/files/firearm-violence-advisory.pdf
https://sociologicalscience.com/articles-v6-5-118/
https://sociologicalscience.com/articles-vol1-14-199/

Laura M. Grubb, PhD, BCBA-D, LBA

On behalf of the MSPA Legislative Committee

References:

Hoops KEM, Hernandez E, Ziegfeld S, Nasr I, Crifasi C. Evaluating the Use of a Pamphlet as an
Educational Tool to Improve Safe Firearm Storage in the Home. Clinical Pediatrics.
2021;60(1):67-70. d0i:10.1177/0009922820961772

Johns Hopkins Center for Gun Violence Solutions. (2024). Gun violence in the United States: The impact
on public health and policy. Johns Hopkins Bloomberg School of Public Health.
https://publichealth.jhu.edu/sites/default/files/2024-09/2022-cgvs-gun-violence-in-the-united-

states.pdf

The White House. (2025, January 15). The cumulative costs of gun violence on students and schools. The
White House. https://bidenwhitehouse.archives.gov/cea/written-materials/2025/01/15/the-
cumulative-costs-of-gun-violence-on-students-and-
schools/#:.~:text=Gun%20Violence%200ut%200f%20School &text=Y outh%20exposed%20t0%2
Othese%20senseless,perform%20worse%200n%20standardized%20tests.
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Dear Chair Smith, Vice-Chair Waldstreicher, and other distinguished members of the Maryland
Senate Judicial Proceedings Committee,

My name is Layla Greten and I am writing to voice my support for bill SB 577, Distribution of
Literature to Purchasers of Firearms and Ammunition. I am the founder of a local Team
ENOUGH chapter, a youth-led initiative dedicated to gun violence prevention.

Furthermore, I am aware of the impact of gun violence in my community. Too many lives are
taken daily because of improper firearm usage or storage. There is a significant lack of
awareness about safe firearm practices among gun owners, creating an environment that
increases the risk of accidental shootings, unauthorized access, and preventable tragedies.

In a study conducted by Hopkins, it was found that only 46% of firearm users actually store their
firearms according to safe storage guidelines. While some of this can be attributed to ignorance,
much of it can also be a result of lack of education.

The bill would ensure that all sellers and buyers would be aware of the safety laws and
guidelines. All firearm distributors would provide a packet, created by The Department of
Health, to buyers of firearms. Included in the packet would be information regarding firearm
safety and training, mental health awareness, suicide prevention, and conflict resolution. This can
ensure that accidental and unintentional shootings are avoided. Not only will this bill allow for
more education about safe storage and usage, but it has the capacity to save lives.

A family friend who owned firearms lost their high school-aged child due to unsafe firearm
storage many years ago. If there is more education regarding safe storage in the future, situations
like this can be avoided. This legislation has the power to prevent further such tragedies.

I strongly urge a favorable report for SB 577.

Thank you for your time and consideration on this urgent matter.

Signed,



Layla Greten

Founder Team ENOUGH Baltimore
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Dr. Rosalynn Gaskins
12407 Newcastle Farm Way
Upper Marlboro, MD 20772
240-432-3686

February 3, 2025

RE: Senate Bill 565 — Mateo’s Law
To Whom It May Concern,

My name is Dr. Rosalynn Gaskins, and I am writing to express my strong support for Senate Bill 565,
Motor Vehicles — Accidents — Required Testing for Impaired Driving (Mateo’s Law). As a dedicated high
school administrator, a mother, wife and a committed community advocate, I have witnessed firsthand the
devastating impact that reckless and impaired driving has on families, students, and our communities.

I have been a close family friend of Mateo Green and have known him through our shared involvement in
Scouting. Mateo and my son both achieved the rank of Eagle Scout, a distinction that speaks to their
leadership, integrity, and service to others. Mateo’s tragic and untimely passing due to a vehicle accident
involving an impaired driver was a heartbreaking loss—not only for his family but for all who knew and
loved him.

As an educator, I work every day to guide young people and ensure their safety. It is deeply troubling that
under current Maryland law, testing for impairment is not mandatory in accidents involving serious injury
or fatalities. With over 500 traffic-related fatalities and 40,000 reported injuries annually in Maryland, this
gap in the law undermines justice and accountability. Senate Bill 565 provides a necessary and effective
solution by ensuring that individuals involved in such accidents are required to submit to testing, closing a
critical loophole in our legal system.

For these reasons, I strongly support Senate Bill 565 and urge all legislators to vote in favor of this bill. It

is a necessary step toward making our roads safer, ensuring accountability, and honoring the memory of
those we have lost—like Mateo Green.

&, |
r. Rosalynn Gaskin

CMIT North High School Administrator | Former Troop 81 Committee Member

rosalynn.gaskins@gmail.com
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MARYLAND

County Executive Steuart Pittman

February 7, 2025
Senate Bill 577

Public Safety - Distribution of Literature to Purchasers of Firearms and
Ammunition

Senate Judicial Proceedings Committee

Position: FAVORABLE

Anne Arundel County SUPPORTS Senate Bill 577 — Public Safety - Distribution of
Literature to Purchasers of Firearms and Ammunition. This legislation would require local
health departments to distribute literature prepared by the Maryland Department of Health in
establishments that sell firearms or ammunition.

In 2021, the Anne Arundel County Council passed County Bill 108-21 requiring gun
retailers to distribute suicide prevention and conflict resolution pamphlets to customers. This law
arose from the work of our Gun Violence Prevention Task Force in an effort to place life-saving
information in the hands of those who need it most in order to curb gun-related deaths and
suicides through education and targeted interventions.

Although Bill 108-21 was challenged by Maryland Shall Issue, Inc. and four local gun
shops, all courts that examined the law have agreed that the law is both constitutional and
essential. On October 8, 2024, the United States Supreme Court denied the Petition for Writ of
Certiorari filed by challengers, putting to rest efforts to invalidate the law.

Senate Bill 577 is a safety-focused and common-sense gun law. Providing this
information is a good business practice that will improve the safety of gun retail customers and
our communities. For all of these reasons, I respectfully request a FAVORABLE report on
Senate Bill 577.

Steuart Pittman
County Executive

Ethan Hunt, Director of Government Affairs Phone: 410-222-3687 Email:exhunt23@aacounty.org
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Testimony in Support of
SB 577 — Public Safety -
Distribution of Literature to Purchasers of Firearms and Ammunition
With Amendment

Judicial Proceedings Committee
February 7, 2025

Jacqueline McNamara, Howard County, MD

| am a 35-plus-year Maryland resident, a member of the Maryland Bar, and a volunteer with
gun violence prevention (GVP) organizations such as Moms Demand Action since 2015. |
am submitting this testimony as a constituent.

| support SB 577 and believe it will be a critical complement to Maryland’s strong GVP laws.
County health departments in Maryland have traditionally been called upon to provide
important public health literature and services, such as opioid overdose awareness and
prevention. Requiring county health departments to include information on gun violence
safety, training, and prevention; suicide prevention; and conflict resolution is a similar
function.

The amendment | would offer is to remove the requirement that a representative of the
county health department be authorized to issue citations to persons who violate the bill’s

terms. This goes beyond the scope of a health dept employee’s job and sets up the
possibility of unnecessary conflict between them and firearm sellers/purchasers.

Thank you for your consideration.

jﬂcqueﬁ’ﬂe McNamara
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° CHRISTOPHER G. KOPACKI, PH.D.
NSSF Director, Government Relations - State Affairs
The Firearm Industry ckopacki@nssf.org | 202-893-2177 | nssf.org
Trade Association

February 7, 2025

The Honorable William C. Smith Jr.

Chair, Senate Judicial Proceedings Committee
Miller Senate Office Building

Annapolis, Maryland 21401

Re: Senate Bill 577 — Public Safety — Distribution of Literature to Purchasers of Firearms
and Ammunition

Dear Chair Smith, Vice Chair Waldstreicher, and Members of the Judicial Proceedings
Committee:

On behalf of the National Shooting Sports Foundation (NSSF), America’s trade association for
hunting and recreational shooting sports, I write to express our strong opposition to Senate Bill
577 (“SB 577”). This bill imposes unnecessary and duplicative requirements on federally
licensed firearm and ammunition retailers without providing any demonstrable public safety
benefit.

Background on NSSF and Industry Safety Initiatives

The National Shooting Sports Foundation, along with our industry members, actively supports
voluntary programs such as the NSSF’s Project ChildSafe®, Operation Secure Store®, Don’t Lie
for the Other Guy™, and FixNICS®. These programs provide millions of free gun locks, along
with safety and education materials to promote responsible firearm ownership.

Opposition to SB 577
SB 577 is both unnecessary and burdensome to law-abiding businesses for several reasons:

1. Duplicative and Redundant Regulations

o Federal and state laws already mandate extensive background checks, safety
training, and waiting periods for firearm purchasers.

o Licensed firearms dealers already provide comprehensive firearm safety materials
at the point of sale, making additional state-mandated literature redundant and
ineffective.

2. Unjustified Burden on Small Businesses

o SB 577 imposes new compliance requirements on licensed firearm dealers and
ammunition sellers, many of which are small businesses.

o The bill fails to allocate funding to cover the costs of distributing, storing, and
tracking these materials, placing financial and administrative strain on retailers.



3. Unenforceable and Vague Language
o The bill grants county health departments the authority to issue citations but does
not provide clear enforcement guidelines or define what constitutes compliance.
o This opens the door to arbitrary enforcement and inconsistent penalties across
different counties.
4. No Measurable Impact on Public Safety
o There is no evidence that requiring retailers to distribute additional pamphlets will
reduce firearm-related accidents, suicides, or crime.
o Resources would be better spent on supporting proven firearm safety programs,
such as those listed above.

Conclusion

SB 577 creates unnecessary regulatory burdens for law-abiding businesses, duplicates existing
efforts, and lacks measurable public safety benefits. Rather than imposing additional mandates
on responsible retailers, Maryland should focus on supporting voluntary firearm safety initiatives

that have a proven track record of success.

Sincerely,

Christopher G. Kopacki, Ph.D.
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=N 2 A 2A Maryland
' P.O. Box 8922 e Elkridge, MD 21075

MARYLAND 2A@2AMaryland.org

Senate Bill 577
Public Safety-Distribution of Literature to Purchasers of Firearms & Ammunition

UNFAVORABLE

This bill would impose a perpetual unfunded mandate upon the health department of 23
Maryland counties and Baltimore City. These jurisdictions have neither the budget nor
the personnel to implement and administer the obligations placed upon them.

The Bureau of Alcohol Tobacco and Firearms (ATF) lists no fewer than 760 federal firearms
licensees (FFL) in Maryland (data attached). It will fall upon the individual health
departments to discern which FFL holders are selling firearms and which are not.

How the health departments will monitor the stores and enforce the mandates is
unknown. The challenge facing the health departments is further increased because an
FFL is not required to sell ammunition. These same health departments will now be
required to visit every convenience store, “Mom and Pop” grocery and hardware store in
their respective jurisdictions to determine which stores are selling ammunition.

SB 577 authorizes the local health department to issue citations for non-compliance and
unilaterally impose fines. No provisions for “due process” are contained in the bill.

2A Maryland contacted local health departments and was told the departments were
aware of the bills, but they lacked the resources to implement the provisions. Should SB
577 or HB 713 or become law, they would be compelled to seek funding from the State.

We urge an unfavorable report on Senate Bill 577.
Respectfully,

John H. Josselyn
2A Maryland
02/07/2025
Attachment (1)
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MARYLAND SHALL ISSUE®

SELF DEFENSE IS A CIVIL RIGHT
President

Mark W. Pennak February 7, 2025

WRITTEN TESTIMONY OF MARK W. PENNAK, PRESIDENT,
MARYLAND SHALL ISSUE,
IN OPPOSITION TO SB 577 AND HB 713

I am the President of Maryland Shall Issue (“MSI”). Maryland Shall Issue is a
Section 501(c)(4), all-volunteer, non-partisan, non-profit organization dedicated to
the preservation and advancement of gun owners’ rights in Maryland. It seeks to
educate the community about the right of self-protection, the safe handling of
firearms, and the responsibility that goes with carrying a firearm in public. I am
also an attorney and an active member of the Bar of the District of Columbia and
the Bar of Maryland. I retired from the United States Department of Justice, where
I practiced law for 33 years in the Courts of Appeals of the United States and in the
Supreme Court of the United States. I am an expert in Maryland Firearms Law and
the law of self-defense. I am also a Maryland State Police certified handgun
instructor for the Maryland Wear and Carry Permit and the Maryland Handgun
Qualification License (“HQL”) and a certified NRA instructor in rifle, pistol and
personal protection in the home and outside the home and muzzle loading. I appear
today as President of MSI to provide information in OPPOSITION to the Bill.

The Bill: The Bill adds a new Section 5-901 in the Public Safety Article of the
Maryland Code to provide that the Maryland Dept. of Health prepare and distribute
to all County health departments in the State literature regarding firearm safety,
firearm training, suicide prevention, mental health awareness and conflict
resolution. The Bill then directs that each county health department to distribute
this literature “to all establishments that sell firearms or ammunition within the
county.” The Bill then states that each such establishment “shall” make the
literature “visible and available at the point of sale” and “distribute the literature
to each person who purchases a firearm or ammunition.” The Bill authorizes
representatives from the county health department to issue citations to the
establishment for any violation and imposes civil fines of $500 for the first violation
and a fine of $1000 for any subsequent violation.

The Bill Is A Violation Of the First Amendment

There is no dispute in this Bill requiring dealers to display and distribute this
literature created by the State is content-based, compelled speech and is thus
“presumptively unconstitutional.” Nat7 Inst. Of Fam. & Life Advocs. v. Becerra, 585
U.S. 755, 766 (2018) (“NIFLA”). “A speaker’s right to ‘decide what not to say’ is
‘enjoyed by business corporations generally.” Moody v. NetChoice, LLC, 144 S.Ct.
2383, 2410 (2024), quoting Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557, 573-74 (1995). Such speech may be compelled under
Zauderer v. Off. of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626,
628 (1985), only if the literature is merely “purely factual and uncontroversial”
1



“commercial speech.” Under NIFLA, Zauderer is limited to “purely factual and
uncontroversial information about the terms under which . . . services will be
available.” NIFLA, 585 U.S. at 768-69, quoting Zauderer, 471 U.S. at 651. See, e.g.
NetChoice, LLC v. Attorney General, Florida, 34 F.4th 1196, 1227 (11th Cir. 2022),
remanded on other grounds, Moody v. NetChoice, LLC, 603 U.S. 707 (2024) (holding
that that compelled speech under Zauderer must be “about their conduct toward
their users and the ‘terms under which [their] services will be available™) (citation
omitted).

There are several constitutional aspects to this subject and, for those who wish to
conduct a deep dive, these issues are addressed more fully in the attached petition
for certiorari and reply brief filed in the Supreme Court in MSI v. Anne Arundel
Co., 91 F.4th 238 (4th Cir. 2024), cert. denied, 2024 WL 4426600 (U.S. Oct 07, 2024).
In the Anne Arundel County case, the compelled speech of dealers was sustained
with respect to two particular pieces of literature that focused on suicide prevention.
No “training” literature was presented and the “firearm safety” page of the
literature was limited to safe storage. The Fourth Circuit did not dispute that this
literature was not about “the terms under which . . . services will be available” but
held that the literature was justified as a label or “safety warning.” The Fourth
Circuit also adopted an extremely expansive view of “commercial speech” which 1s
contrary to controlling precedent. See Central Hudson Gas & FElec. Corp. v. Pub.
Serv. Comm’n of N.Y., 447 U.S. 557, 561 (1980) (holding that commercial speech
means an “expression related solely to the economic interests of the speaker and its
audience”).

The Supreme Court denied review undoubtedly to allow the issue to “percolate” in
the lower courts. That is standard practice by the Court. MSI believes strongly that
the Anne Arundel County case misapplied NIFLA and Central Hudson and was
wrongly decided by the Fourth Circuit. We are committed to pursuing this issue
further in an appropriate case. Indeed, the Fourth Circuit’s First Amendment
jurisprudence is currently before the Supreme Court in Mahmoud v. McKnight, 102
F.4th 191 (4th Cir. 2024), cert. granted sub nom. Mahmoud v. Taylor, No. 24-297,
2025 WL 226842 (Jan 17, 2025). That case involves Montgomery County’s
compelled education of children in the County’s schools on LGBPQ topics over the
objections of parents. Certiorari was probably granted to reverse.

These sorts of bills compelling dealer speech have very recently been enacted in
New York and in California and those statutes will undoubtedly be challenged in
due course. If a conflict in the circuits emerges, the Supreme Court will likely then
review the First Amendment issues. And the scope of Zaudereris an open question
and may arise in other kinds of cases as well. That issue is now pending in two
circuits (the 11th Circuit and the 5th Circuit) on remand from the Supreme Court’s
decision in Moody v. NetChoice, LLC, 603 U.S. 707, 727 n.3 (2024) (noting that
Zauderer should be addressed on remand). Suffice it to say this issue is still
unresolved. See Borgner v. Florida Bd. of Dentistry, 537 U.S. 1080 (2002) (Thomas,
Ginsburg, JJ., dissenting from a denial of certiorari) (noting that “guidance” was
needed on this issue).
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But even under the Fourth Circuit’s wrong-headed approach, the constitutionality
of the compelled speech authorized by this Bill will turn on a case-by-case
examination of the content of the literature that is compelled. If the literature is not
“purely factual and uncontroversial” it will be challenged and struck down. That
test is strict. “Purely factual” and “uncontroversial” are distinctly different terms
and cannot be collapsed into a single inquiry. The test for “controversial” speech
focuses on the topic of the speech, not on whether individual statements in the
literature are factually accurate. See National Ass’n of Wheat Growers v. Bonta, 85
F.4th 1263, 1277-78 (9th Cir. 2023); X Corp. v. Bonta, 116 F.4th 888 (9th Cir. 2024).
Wheat Growers, for example, looked to “the topic of the disclosure and its effect on
the speaker” to determine “whether something is subjectively controversial.” 85
F.4th at 1277. Similarly, in NIFLA, the Supreme Court struck down the compelled
notices and rejected Zauderer not only because the notices pertained to third-party
services (not services rendered by the seller) but also because the notices concerned
abortion which, the Court held, was “anything but an ‘uncontroversial’ topic.” 585
U.S. at 769. There was no dispute that the “content” of the compelled notices in
NIFLA was factually accurate but that did not matter. “Gun control” is a highly
controversial topic that cannot be advanced through compelled speech. Compelled
speech motivated by anti-gun ideology will not pass muster.

“Factually accurate” is likewise a strict standard. Technically true, but misleading
speech is impermissible. As the Ninth Circuit explained in Wheat Growers, “a
statement may be literally true but nonetheless misleading and, in that sense,
untrue.” 85 F.4th at 1276. Thus, even “literally true” speech cannot be compelled
where it is “nonetheless misleading.” 85 F.4th at 1279. For example, statements
that are supported only by correlation are not “factually accurate.” See, e.g., United
States v. Valencia, 600 F.3d 389, 425 (5th Cir.), cert. denied, 562 U.S. 893 (2010)
(“Evidence of mere correlation, even a strong correlation, is often spurious and
misleading when masqueraded as causal evidence.”). See also Free Speech
Coalition, Inc. v. Paxton, 95 F.4th 263, 282 (5th Cir. 2024), cert. granted on other
grounds,144 S.Ct. 2714 (July 02, 2024). (dismissing the State’s evidence of a
“correlative relationship” as insufficient).

Before subjecting the State and the counties to the costs imposed by this Bill
(including potential litigation costs), the Committee should wait for these issues to
shake out in the federal courts. Indeed, the Supreme Court may have something to
say about these sorts of First Amendment issues in Free Speech Coalition, which
was argued before the Supreme Court on January 15, 2025. Compelled speech 1is
likewise at issue in Mahound, which may likewise be decided this Term. Such
subsequent Supreme Court decisions can easily provide a basis for a direct
challenge to the Fourth Circuit’s decision in the Anne Arundel case in a new lawsuit
with different named dealers as plaintiffs. Similarly, if the compelled literature
created and distributed by the Department of Health is not “purely factual and
uncontroversial” it will be challenged.

Coerced Speech Will Be Resisted And Is Counter Productive.

Whatever the constitutional merits of this Bill, the practical reality is that dealers
will object to being commandeered as mouthpieces for what will be seen as the
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State’s anti-gun political agenda. The Bill compels the dealers to display and
distribute this speech, but the Bill does not (and cannot constitutionally) prohibit
the dealers from engaging in First Amendment protected speech about the
compelled literature. The dealers are thus free to put a trash bin next to the counter
and invite their customers to toss the literature upon receipt. Many Gf not most)
customers will do exactly that, especially after the dealers inform them that the
literature is being forced on them by the State. The compelled literature will be
widely regarded as a new front in the cultural war and thus will spectacularly
backfire. Compelled receipt will be rejected simply because it is compelled.

In short, the literature will be thrown away unread, and the State Department of
Health will be stuck with the costs of printing and distributing this material to the
counties to no point at all. The time and effort the counties will expend in
redistributing this literature and enforcing the Bill’s requirements will likewise be
wasted. Such costs are a misallocation of scarce resources, especially now given the
State’s need to cut costs in order to reach a balanced budget. If the State truly
wishes to communicate with the dealers’ customers (rather than virtue-signal), then
the display and distribution of literature must be purely voluntary. The State
should try to persuade the dealers rather than threatening them with large fines
and harassment. Customers buying firearms tend to trust dealers. If the literature
1s supported by the dealers, the State’s message is much more likely to be heard.
But no dealer wants to be seen as a puppet for the State or likes being threatened
with heavy fines. The overwhelming majority of dealers will not willingly cooperate
with the State’s compelled speech program being imposed on them against their
will. Compliance, if any, will be minimal and pro forma. Rural counties in this State
are unlikely to assign priority to the distribution of the State’s compelled speech or
enforcing the display and distribution requirements.

The State Should Preempt Localities

If the State wishes to go ahead with this compelled speech program, then the State
should preempt localities from imposing their own compelled speech on top of the
State’s compelled speech. Currently, both Anne Arundel County and Montgomery
County have passed local legislation that requires dealers to display and distribute
this sort of literature and those counties are widely seen as vehemently “anti-gun.”
See Anne Arundel County Code, § 12-6-108, Montgomery County Code, § 57-11A.
Other urban counties, seen as equally “anti-gun,” will likely follow suit. Without
preemption, dealers will be subject to multiple sets of literature that may well
conflict or be inconsistent. There is no need to coerce dealers from both the State
and the localities. Doing so just invites more lawsuits.

We urge an unfavorable report.
Sincerely,

Mark W. Pennak
President, Maryland Shall Issue, Inc.
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QUESTIONS PRESENTED

At issue in this case is a local ordinance, Bill 108-21
(“the Ordinance”) enacted by Anne Arundel County,
Maryland (“the County”). That Ordinance compelled
sellers of firearms and/or ammunition in the County
to display in their retail establishments and
distribute, with each such sale of a firearm or
ammunition, literature created or adopted by the
County concerning, inter alia, “suicide prevention”
and “conflict resolution.” There is no dispute in this
case that the County’s forced display and distribution
requirement is content-based, compelled speech and is
thus “presumptively unconstitutional.” Nat’l Inst. of
Fam. & Life Advocs. v. Becerra, 585 U.S. 755, 766
(2018) (“NIFLA”). Yet, the court of appeals held that
the compelled speech mandated by the County’s
Ordinance was nonetheless constitutional under
Zauderer v. Off. of Disciplinary Couns. of Supreme Ct.
of Ohio, 471 U.S. 626, 628 (1985), because, in the
court’s view, the literature is merely “purely factual
and uncontroversial” “commercial speech” and thus
could be compelled under Zauderer. The court of
appeals likewise affirmed the district court’s exclusion
of Petitioners’ expert testimony that demonstrated
that the compelled speech was not “purely factual and
uncontroversial” information, holding that this
exclusion was within the district court’s discretion.
The issues presented are:

1. Whether the court of appeals impermissibly
allowed the County to violate Petitioners’ First
Amendment right “to remain silent,” as
reaffirmed in 303 Creative LLC v. Elenis, 600
U.S. 570 (2023), by holding that the County’s
Ordinance compelling retail establishments to
display and distribute the County’s literature



il
was constitutional under Zauderer, as construed
and limited by NIFLA, where there is no dispute
that nothing in the compelled literature is “about
the terms under which ... services will be

available” within the meaning of Zauderer and
NIFLA.

. Whether the court of appeals failed to apply the
correct legal standard in holding that the
County’s “suicide prevention” and “conflict
resolution” literature was “commercial speech,”
merely because the Ordinance applied to sales at
retail establishments and thus could be
compelled under Zauderer’s relaxed scrutiny test
without regard to the standard for “commercial
speech” set forth in Central Hudson Gas & Elec.
Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557
(1980).

. Whether the court of appeals erred in holding
that the County’s suicide prevention and conflict
resolution literature was “purely factual and
uncontroversial” under Zauderer, where it is
undisputed that the supposed link between
suicide and access to firearms set forth in the
literature is supported only by a correlation and
was disputed by Petitioners’ expert witness as
“probably false.”

. Whether the court of appeals erred under
General Electric Co. v. Joiner, 522 U.S. 136
(1997), and Daubert v. Merrell Dow Pharma-
ceuticals, Inc., 509 U.S. 579 (1993), in holding
that a district court may exclude otherwise
admissible expert witness testimony purely
because the trial court disagreed with the
expert’s reading of the County’s literature.
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PARTIES TO THE PROCEEDINGS

Petitioner Maryland Shall Issue, Inc., is a not-for-
profit, all-volunteer, non-partisan, Section 501(c)(4)
Maryland corporation dedicated to the preservation
and advancement of gun owners’ rights in Maryland.
The other Petitioners are Cindy’s Hot Shots, Inc.; Field
Traders, LLC; Pasadena Arms, LLC; and Worth-A-
Shot, Inc., all of which are or were federal firearms
licensees (“FFLs”) located in Anne Arundel County,
Maryland. They were plaintiffs in the district court
and plaintiffs-appellants in the court of appeals.

The Respondent is Anne Arundel County,
Maryland, which was the defendant in the district
court and defendant-appellee in the court of appeals.

CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, Petitioners state
that Petitioner Maryland Shall Issue, Inc., has no
parent corporation and no publicly held company owns
10 percent or more of its stock. The remaining
Petitioners are privately held Maryland corporations.
Each of these corporations has no parent corporation
and no publicly held corporation owns 10 percent or
more of their stock.

LIST OF RELATED PROCEEDINGS

Pursuant to this Court’s Rule 14.1(a)(iii), Petition-
ers state that there are no “directly related” proceed-
ings pending in this Court or in other state or federal
court, as the term is defined by that Rule. The same or
similar First Amendment issues are pending before
this Court in Moody v. NetChoice, LLC, No. 22-277,
cert. granted, 144 S.Ct. 478 (Sept. 29, 2023), and
NetChoice, LLC v. Paxton, No. 22-555, cert. granted,



iv
144 S.Ct. 477 (Sept. 29, 2023), which were argued to
this Court on February 26, 2024.



v

TABLE OF CONTENTS

QUESTIONS PRESENTED........cccoccovviiiiinneen.
PARTIES TO THE PROCEEDINGS..................
CORPORATE DISCLOSURE STATEMENT.....
LIST OF RELATED PROCEEDINGS................
TABLE OF AUTHORITIES............ccccviiiineen.
OPINIONS BELOW .......ccoiiiiiiiiiiiiieceeecen,
JURISDICTION ....cccoeiiiiiiiiiiiiiieiciiiecceee

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED.......cccccccevvviiiennnns

STATEMENT OF THE CASE ......ccccoceeiiinnneen.

A. Statutory Background and Procedural
History..oooeeeeiiieeeeeee e

B. The District Court’s Decision....................
C. The Fourth Circuit’s Decision ..................
REASONS FOR GRANTING THE PETITION..

I. THE DECISION BELOW DIRECTLY
CONFLICTS WITH THIS COURTS
FIRST AMENDMENT PRECEDENTS...

A. The Fourth Circuit’s Decision Conflicts
With NIFLA, Hurley, 303 Creative
and Other Decisions Of This Court ....

B. The Fourth Circuit’s Decision Conflicts
With Central Hudson On The
Limits Of The “Commercial Speech”
Doctrine......ccooovvveeivieiiiiiiiiiieiiieecei

Page

11l
iil
11l

vii

(\}

© 3 Ot N

12

13



Vi

TABLE OF CONTENTS—Continued
Page

C. The Fourth Circuit’s Decision Conflicts
With Zauderer and Brown On What
Constitutes “Purely Factual and
Uncontroversial” Speech ..................... 21

II. THE LOWER COURTS ARE IN
CONFLICT ON THE §SCOPE OF
ZAUDERER ........cccooovvviiiiiiiiiiiiieiceee, 24

A. The Circuits Are In Conflict Concern-
ing Whether Zauderer Is Limited To

The Terms of Services ....ccceeuveueeeneenn.... 24
B. The Circuits Are In Conflict Over the
Meaning of “Commercial Speech”....... 27

C. The Fourth Circuit Is In Conflict With
The Ninth Circuit And The D.C. Circuit
Over The Test For “Purely Factual
and Uncontroversial Information”...... 28

ITI. THIS CASE IS THE IDEAL VEHICLE... 29

IV. THE EXCLUSION OF PETITIONERS
EXPERT VIOLATES DAUBERT AND
JOINER.........cooviiiiiiiiiiiieceieeeee, 30

V. ALTERNATIVELY, THE COURT
SHOULD HOLD THIS PETITION
PENDING A DECISION IN THE
NETCHOICE LITIGATION.........ccccc..... 33

CONCLUSION .....ooiiiiiiiiiiiiiicecce, 34
APPENDIX



Vil

TABLE OF AUTHORITIES

CASES Page(s)
303 Creative LLC v. Elenis,
600 U.S. 570 (2023)..cuueeeeeeierieeeriiiinnnnnn. 9-16, 33

American Beverage Ass’n v. City and
County of San Francisco,

916 F.3d 749 (9th Cir. 2019)..........cuuvuueees 24, 25
American Hospital Ass’n v. Azar,

983 F.3d 528 (D.C. Cir. 2020)............. 16, 26, 29
American Meat Institute v. Dept. of Agriculture,

760 F.3d 18 (D.C. Cir. 2014)............... 16, 19, 27
Anderson v. Liberty Lobby, Inc.,

477 U.S. 242 (1986).....c..euvvvrveeeeeeeeeeennnen 32
Bolger v. Youngs Drug Products Corp.,

463 U.S. 60 (1983).....ccevurrrrveeeeennnn. 20-21, 26, 28
Book People, Inc. v. Wong,

91 F.4th 318 (5th Cir. 2024) ..................... 27
Bresler v. Wilmington Trust Co.,

855 F.3d 178 (4th Cir. 2017) .................... 32

Brown v. Entertainment Merchants Ass'’n,
564 U.S. 786 (2011)..... 10, 11, 14, 15, 17, 22, 23

Central Hudson Gas & Elec. Corp. v.
Pub. Serv. Comm’n of N.Y.,

447 U.S. 557 (1980).......euvvvvreeennn. 10, 18, 27, 28
Chamber of Commerce of United States v. SEC,
85 F.4th 760 (5th Cir. 2023) ..........uuvvvunees 25

Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384 (1990) ...coovvveeiiiiiieeieieeen. 31



viii
TABLE OF AUTHORITIES—Continued
Page(s)

CTIA - The Wireless Ass’n v. City of Berkeley,
928 F.3d 832 (9th Cir.), cert. denied,

140 S.Ct. 658 (2019).....cvvueiiiiiiieeeiiiiieees 25
Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993)...ccccceevevvvvrnnnen. 11, 12, 31, 32

Free Speech Coalition, Inc. v. Paxton,
95 F.4th 263 (5th Cir. 2024), petition for
cert. pending, No. 23-1122 (filed, April

12, 2024) ..o 22,23, 27
General Electric Co. v. Joiner,
522 U.S. 136 (1997)...ccccccevvvvernnne. 11, 12, 31, 32

Greater Baltimore Center for Pregnancy
Concerns, Inc. v. Mayor and City
Council of Baltimore,
721 F.3d 264 (4th Cir. 2013)..........evvveneeee 27-28

Hurley v. Irish-American Gay, Lesbian
and Bisexual Group of Boston,

515 U.S. 557 (1995)............. 9, 13, 14, 16, 24, 26
Janus v. AFSCME,

585 U.S. 878 (2018)...ccceeeeiereeriiiiieeeeeeeeeens 13
Milavetz, Gallop & Milavetz, P.A. v.

United States,

559 U.S. 229 (2010)........ccuun...... 9, 14, 20, 26, 33

Moody v. NetChoice, LLC,
No. 22-277, cert. granted,
144 S.Ct. 478 (Sept. 29, 2023) ...... 12, 30, 33, 34



1X
TABLE OF AUTHORITIES—Continued
Page(s)

MSI v. Anne Arundel Co,
91 F.4th 238
(4th Cir. 2024) 1, 4, 7, 8, 10, 16-23, 26, 27, 31, 34

Nat’l Ass’n of Manufacturers v. SEC,
800 F.3d 518 (D.C. Cir. 2015)............. 16, 29, 30

Nat’l Ass’n of Wheat Growers v. Bonta,
85 F.4th 1263 (9th Cir. 2023)....... 23, 28, 29, 31

Nat'l Inst. of Fam. & Life Advocs. v. Becerra,
585 U.S. 755
(2018).............. 6,9, 10, 13, 14, 17, 19, 24, 26, 29

NetChoice, LLC v. Attorney General, Florida,
34 F.4th 1196 (11th Cir. 2022), cert.
granted, 144 S.Ct. 478 (2023).........cc........ 26, 33

NetChoice, LLC. v. Paxton,
49 F.4th 439 (5th Cir. 2022), cert.
granted, 144 S.Ct. 477 (2023)................... 25

NetChoice, LLC v. Paxton,
No. 22-555, cert. granted,
144 S.Ct. 477 (Sept. 29, 2023) ...... 12, 30, 33, 34

Ohralik v. Ohio State Bar Ass’n,
436 U.S. 447 (1978)..uceeieeieeiiiieeeeeeeeeenens 28

Pacific Gas and Elec. Co. v. Public
Utilities Com’n of California,

475 U.S. 1 (1986)..ccceeeeeeeeeeeieieieeeeeeeeeeeeen, 13
R J Reynolds Tobacco Co. v. FDA,
96 F.4th 863 (5th Cir. 2024)..............uuuu..e. 14, 33

Riley v. Nat'l Fed’n of the Blind of N.C., Inc.,
487 U.S. 781 (1988)...cceeeeeeeeeeeeeeeeeeeeeeennn 9



X

TABLE OF AUTHORITIES—Continued

Page(s)
Rodriguez v. Hospital San Cristobal, Inc.,
91 F.4th 59 (1st Cir. 2024).........cuvvvvvvennnnns 32
Rubin v. Coors Brewing Co.,
514 U.S. 476 (1995).....cuvvviveieeeeeeeeinnnen, 20, 26

Rumsfeld v. Forum for Academic &
Institutional Rights, Inc.,

547 U. S. 47 (2006).......cuvumreerrrrnrrrrrnnnnnnnnnns 13
Sorrell v. IMS Health,

564 U.S. 552 (2011)....cuvvrrrneenirnnnnnnnnnnennnnnns 17, 23
Tolan v. Cotton,

572 U.S. 650 (2014).....cuvveeererirrrnrnnrrnnnnnnnnns 32
Turner Broadcasting System, Inc. v. FCC,

512 U.S. 622 (1994)......cuvvvvrrrerrrnnrrrrnnernnnnns 12
United States v. United Foods,

533 U.S. 405 (2001)....ccccceeevvrernnnnnn. 14, 19, 20, 26

United States v. Valencia,
600 F.3d 389 (5th Cir.), cert. denied,
562 U.S. 893 (2010)......cuvvrreerrrrrrrrrrrnnennnnnns 22

Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, Inc.,

425 U.S. 748 (1976)....ccccceeeeeevvcceeeeeeeeeees 18, 27
Williams-Yulee v. Florida Bar,
575 U.S. 433 (2015)....cuuuverererrrrnnnnnrennnnnnnnns 17

Zauderer v. Off. of Disciplinary Couns. of
Supreme Ct. of Ohio,
471 U.S. 626 (1985)...6-17, 19, 20, 23-29, 33, 34



X1

TABLE OF AUTHORITIES—Continued
CONSTITUTION Page(s)

U.S. Const. amend. I
............................ 1,2,4,7,11, 12, 15, 16, 20, 30

U.S.Const.amend. IT.......ccooniimiiiiiieeeieann.. 30

STATUTES AND REGULATIONS

27 U.S.C. § 205(€)(2)..eeeeeeeeeeeicinniiiieeeeeeeeannns 20
28 U.S.C. § 1254(D)..ueeeieeeeeiiiiiiiiiiieeeeeeees
Fla. Stat. § 790.175 .....cccccvviiiiiiiiieeeee,
N.C. Gen. Stat. § 14-315.2......ccceevvvnevinnnnnnn.
Tex. Penal Code Ann. § 46.13(g)..................

Anne Arundel County, Bill 108-21
(Jan. 10, 2022)... 1-4, 6, 10, 15-17, 24, 27, 30, 31

9 3 = R

Anne Arundel County Code, § 9-2-101 ........ 2

Anne Arundel County Code, § 12-6-108....... 1

Montgomery County Code, § 57-11A

(effective March 24, 2024) .......ccccceceeuun.... 30

27 C.F.R. §478.103 ...coovvviieeeieieeiieenn. 7
RULES

Sup. Ct. R. 10, 12
COURT FILINGS

Appellee’s Response Brief, MSI v. Anne
Arundel Co., No. 23-1351, ECF # 26
(4th Cir. July 10, 2023).....ccceeeeiiiveiinanen. 16

Brief For Petitioners, NetChoice, LLC v.
Paxton, No. 22-555 (Nov. 30, 2023).......... 33, 34



xii
TABLE OF AUTHORITIES—Continued
Page(s)

Brief For Respondents, Moody v. NetChoice,
LLC, No. 22-277 (Nov. 30, 2023)............... 34

OTHER AUTHORITIES

S. Shapiro, et al., Supreme Court Practice
(11th ed. 2019) ....ovvvneiiiiiiiiiieiiiaens 12,13



PETITION FOR WRIT OF CERTIORARI

Petitioners Maryland Shall Issue, Inc., Field
Traders LLC, Cindy’s Hot Shots, Inc., Pasadena Arms,
LLC, and Worth-A-Shot, Inc., respectfully petition this
Court for a Writ of Certiorari to review the judgment
of the United States Court of Appeals for the Fourth
Circuit.

OPINIONS BELOW

The Fourth Circuit’s opinion is reported at 91 F.4th
238 and reproduced at Pet.App. 3a. The order denying
rehearing and rehearing en banc is reprinted at
Pet.App. 62a. The district court’s opinion is reported
at 662 F.Supp.3d 557 and is reproduced at Pet.App.
26a-62a.

JURISDICTION

The Fourth Circuit issued its opinion on January 23,
2024. Pet.App. 3a. Petitioners filed a timely petition
for rehearing, which the court denied on February 21,
2024. Pet.App. 62a. This Court has jurisdiction under
28 U.S.C. §1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Free Speech Clause of the First Amendment,
U.S. Const. Amend. 1, provides that “Congress shall
make no law * * * abridging the freedom of speech, or
of the press.” Bill 108-21 amended Anne Arundel
County Code, Article 12, Title 6, § 12-6-108, to provide:

(A) Duties of Health Department. The Anne
Arundel County Health Department shall prepare
literature relating to gun safety, gun training,
suicide prevention, mental health, and conflict
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resolution and distribute the literature to all
establishments that sell guns or ammunition.

(B) Requirements. Establishments that sell guns
or ammunition shall make the literature distrib-
uted by the Health Department visible and
available at the point of sale. These establish-
ments shall also distribute the literature to all
purchasers of guns or ammunition.

(C) Enforcement. An authorized representative of
the Anne Arundel County Health Department
may issue a citation to an owner of an establish-
ment that sells guns or ammunition for a violation
of subsection 8(b). Pet.App. 83a.

Bill 108-21 also provided that “a violation of this
section is a Class C civil offense pursuant to § 9-2-101
of this code.” Id. A Class C civil offense under Section
9-2-101 of the Anne Arundel County Code is punish-
able by a fine of “$500 for the first violation and $1,000
for the second or any subsequent violation.”

STATEMENT OF THE CASE

A. Statutory Background and Procedural
History

In their Complaint filed April 11, 2022 (Pet.App.
65a), Petitioners challenged the constitutionality of
Anne Arundel County Bill 108-21 (“the Ordinance”),
on First Amendment grounds. Bill 108-21 was enacted
into law by Respondent, Anne Arundel County,
Maryland (“the County”), on January 10, 2022, with
an effective date of April 10, 2022. Complaint | 1.
Pet.App. 66a. The Ordinance requires the County
to “prepare literature relating to gun safety, gun
training, suicide prevention, mental health, and
conflict resolution and distribute the literature to all
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establishments that sell guns or ammunition.” It
further requires “[e]stablishments that sell guns
or ammunition” to make the County’s literature
“visible and available at the point of sale” and to
“distribute the literature to all purchasers of guns or
ammunition.”

Petitioner Maryland Shall Issue, Inc. (“MSI”) is
a Section 501(c)(4), non-partisan, all-volunteer,
membership advocacy organization devoted to the
protection of gun owners’ rights in Maryland. Pet.App.
69a-70a. The other Petitioners are federally and State
licensed firearms dealers located in Anne Arundel
County, Maryland (“the dealers”). Pet.App. 71a-74a.
Each of the dealers is a member of MSI. The
Respondent is Anne Arundel County and is one of
23 counties in Maryland. Pet.App. 75a.

The County implemented the Ordinance by
requiring firearms dealers in the County to distribute
two pieces of literature. The first is a pamphlet
entitled “Firearms and Suicide Prevention” published
jointly by the National Shooting Sports Foundation
and the American Foundation for Suicide Prevention
(“the suicide pamphlet”). Pet.App. 85a. This pamphlet
states that “Some People are More at Risk for Suicide
than Others” and includes within that category people
who have “Access to lethal means, including firearms
and drugs.” Pet.App. 88a. On the same page, the
pamphlet states that “Risk factors are characteristics
or conditions that increase the chance that a person
may try to take their life.” Id. The “conflict resolution”
pamphlet (Pet.App. 93a) consists of a list of County
and other third-party resources available for peaceful
“conflict resolution.” Under the Ordinance, only fire-
arms dealers and ammunition vendors are required
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to display and distribute the County’s literature.
Pet.App. 83a.

Petitioners objected to being forced to distribute the
County’s literature, asserting in the Complaint that
“Bill 108-21 constitutes ‘compelled speech’ in violation
of the dealers’ First Amendment rights.” Pet.App. 67a.
Petitioners specifically disagreed with the statement
set forth in the suicide pamphlet that asserts that
mere “access” to firearms is a “risk factor” for suicide.
Pet.App. 88a. Petitioners also disagreed with the
implied messages sent by the County’s literature,
including the implicit suggestion that “the public
should not buy guns because they cause suicides.”
Pet.App. 11a. See also 55a-56a n.8.

Petitioners’ expert, Prof. Gary Kleck, is a renowned
expert in suicide and firearms. Pet.App. 115a. Prof.
Kleck focused on “the suicide pamphlet” in his expert
report, stating:

[TThe County, via this pamphlet, is claiming that
access to firearms causes an increased chance of a
person committing suicide. This assertion will be
hereafter referred to as ‘the suicide claim.” It is my
expert opinion that the suicide claim is not
supported by the most credible available scientific
evidence and is probably false. Pet.App. 118a.

He further states in his expert report that “[t]he
suicide claim is contradicted by much of the available
scientific evidence and is indisputably not purely
factual and uncontroversial information.” Id.

Prof. Kleck elaborated on these points in his
videotaped deposition,® testifying: “The point that it

L A copy of the video was made available to the district court
and court of appeals via a Dropbox link, https://bit.ly/3K6gOSF.
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[the suicide pamphlet] conveyed that was relevant
to my expert witness report was that guns -- this
pamphlet effectively states that possession of a gun or
ownership of a gun increases the likelihood one will
commit suicide.” Pet.App. 101a. At a later point in the
deposition, Prof. Kleck explained:

Q. Okay. Where on this page is the statement that
you evaluated for purposes of your report?

A. First of all, the title of the page as a whole, as
you said, Some People Are More At Risk For
Suicide Than Others, that introduces the topic of
risk factors, which is reinforced in the lower right
text, which reads, “Risk factors are characteristics
or conditions that increase the chance that
a person may try to take their life.” That’s
unambiguously an assertion about causal effects.

Pet.App. 105a.

As Prof. Kleck further noted, “implicit in the notion
that owning a gun is a risk factor for suicide, and any
reader would think suicide is a bad thing, then the
implication is — the recommendation implied is don’t
own a gun.” Pet.App. 95a.

B. The District Court’s Decision

Petitioners and the County submitted cross-motions
for summary judgment. Petitioners’ motion was
supported by the verification declarations of each of
the Petitioners, the expert witness report of Prof.
Kleck (Pet.App. 116a), the interrogatories answers
submitted by each Petitioner, portions of the
deposition transcriptions of each Petitioner and the

Excerpts from the deposition transcript are in the Appendix.
Pet.App. 94a.
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videotape and transcript of Prof. Kleck’s deposition.
Pet.App. 55a n.8. The County’s cross-motion was
supported by the reports of two purported experts and
numerous exhibits.

In their motion, Petitioners contended that the
Ordinance imposed content-based, compelled speech
on the dealers, and was thus presumptively
unconstitutional under Nat’l Inst. of Fam. & Life
Advocs. v. Becerra, 585 U.S. 755 (2018) (“NIFLA”), and
other controlling case law. Petitioners also contended
that the County’s literature was not “commercial
speech” and that the literature was not “purely factual
and uncontroversial” within the meaning of NIFLA
and Zauderer. In response, the County made no
attempt to carry the burdens demanded by strict
scrutiny, arguing in their motion for summary judg-
ment that the County need only satisfy what it
characterized as the “rational basis” test of Zauderer
v. Off. of Disciplinary Couns. of Supreme Ct. of Ohio,
471 U.S. 626, 628 (1985). DCT Dkt. # 43-1 at 11,15-16.

In assessing this record, the district court agreed
with Petitioners that the County’s literature was
content-based compelled speech and thus presump-
tively unconstitutional. Pet.App. 45a. But rather than
apply that presumption, the district court held that
the literature was commercial speech that could be
compelled under Zauderer. Pet.App. 45a-46a, 50a-51a.
The district court also held that the County’s
literature asserted only a correlative effect between
suicide and firearms, rather than a causal effect,
and that assertion of a “correlative relationship” was
both “purely factual” and “uncontroversial” under
Zauderer. Pet.App. 56a-57a. On that sole basis, the
district court excluded the expert witness testimony
and report of Prof. Kleck, which the court found
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would have been otherwise “admissible.” Pet.App. 54a.
Having excluded Prof. Kleck’s testimony, the district
court granted summary judgment to the County
and denied plaintiffs’ motion for summary judgment.
Pet.App. 62a-63a.

C. The Fourth Circuit’s Decision

The court of appeals affirmed. The court likened the
suicide pamphlet to warnings that “gun owners should
store guns safely, especially to prevent misuse and
child access.” Pet.App. 14a, citing 27 C.F.R. § 478.103;
N.C. Gen. Stat. § 14-315.2; Fla. Stat. § 790.175; Tex.
Penal Code Ann. § 46.13(g). In so holding, the court
construed Zauderer to hold that “compelled commercial
speech is constitutional under the First Amendment
so long as (1) it is ‘purely factual and uncontroversial’;
(2) it is ‘reasonably related to the State’s interest in
preventing deception of consumers’; and (3) it is not
‘unjustified or unduly burdensome.” Pet.App. 15a,
quoting Zauderer, 471 U.S. at 651. In the court’s view,
Zauderer was not limited to preventing deception, but
also encompassed compelled speech relating to “other
government interests” such as protecting “human
health” and “labelling requirements.” Id. at 15a-16a.
The court thus rejected Petitioners’ argument that the
relaxed scrutiny permitted by Zauderer is limited to
compelled speech “about the terms under which ...
services will be available” by the speaker.

The court of appeals then turned to the meaning of
“commercial speech,” holding that while the County’s
literature did not “propose a commercial transaction”
the suicide pamphlet was nonetheless commercial
speech solely because the literature required Petitioner
dealers “to provide the specified literature in connec-
tion with the sales of firearms and ammunition
to purchasers, which are commercial transactions.”
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Pet.App. 18a. The court acknowledged that Zauderer
required that the speech be purely factual and
uncontroversial but held that these requirements were
satisfied because the suicide pamphlet did not assert
a causal relationship but only that access to firearms
was “a ‘risk factor’ that increases ‘the chance’ of
suicide.” Id. at 20a. The court also acknowledged that
the suicide pamphlet “does state that access to guns
increases the risk of suicide because guns are the
primary means for committing suicide.” Id. at 20a-21a.
The court ruled that “[t]his, however, is merely a
logical syllogism: If guns are the primary means of
suicide and if guns are not accessible to persons with
suicidal ideation, then the number of suicides would
likely decline.” Id. at 21a.

Finally, the court of appeals sustained the district
court’s decision to exclude the testimony of Petitioners’
expert, reasoning that “[w]e agree with the district
court that Dr. Kleck’s opinion that the pamphlet was
not factual and was controversial was predicated on
his reading of the pamphlet as asserting that firearms
cause suicide.” Id. at 24a. In the court’s view, the
suicide pamphlet was good policy because it informed
“purchasers of the nature, causes, and risks of suicides
and the role that guns play in them.” Id. at 25a. The
court believed that the pamphlet was merely “a public
health and safety advisory that does not discourage
the purchase or ownership of guns,” and that “gun
dealers might well find it admirable to join the effort.”
Id.
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REASONS FOR GRANTING THE PETITION

1. NIFLA held that Zauderer is expressly limited
to commercial speech that is “purely factual and
uncontroversial information about the terms under
which ... services will be available” and “does not
apply outside of these circumstances.” NIFLA, 585
U.S. at 768-69, quoting Zauderer, 471 U.S. at 651. In
so holding, NIFLA relied on Hurley v. Irish-American
Gay, Lesbian and Bisexual Group of Boston, 515 U.S.
557, 575 (1995), where the Court stated “[a]lthough
the State may at times ‘prescribe what shall be
orthodox in commercial advertising’ by requiring the
dissemination of ‘purely factual and uncontroversial
information,” outside that context it may not compel
affirmance of a belief with which the speaker
disagrees.” (Citation omitted).

These limitations are consistent with this Court’s
holding in Milavetz, Gallop & Milavetz, P.A. v. United
States, 559 U.S. 229, 250 (2010), that an “essential
feature[]” of Zauderer is that the “required dis-
closures” were “intended to combat the problem of
inherently misleading commercial advertisements.”
As NIFLA and Hurley make clear, Zauderer does not
permit the government to compel speech where, as
here, the regulated person merely seeks to remain
silent. It is well established that the right not to speak
is constitutionally protected. 303 Creative, 600 U.S. at
586 (“Nor does it matter whether the government
seeks to compel a person to speak its message when he
would prefer to remain silent or to force an individual
to include other ideas with his own speech that he
would prefer not to include.”), citing Hurley, 515 U.S.
at 568-570. See also Riley v. Nat’'l Fed’n of the Blind of
N.C, Inc.,487 U.S. 781, 797-98 (1988).



10

Here, there is no dispute that nothing in the
compelled literature is “about the terms under which

. services will be available” within the meaning
of Zauderer and NIFLA. Petitioners do not provide
“suicide prevention” or “conflict resolution” services.
Such services are provided by third parties, including
those listed in the suicide pamphlet (Pet.App. 92a)
and the “conflict resolution” pamphlet (Pet.App. 93a).

2. The literature likewise does not relate to
“commercial advertisements,” or any speech otherwise
undertaken by the dealers. The Ordinance’s display
and distribution requirements apply regardless of
whether the dealers advertise or even speak. Rather,
the court of appeals held that the County’s literature
was “commercial speech” solely because it provided
“warnings of risks and proposed safety steps with
respect to firearms sold by gun dealers in commercial
establishments.” Pet.App. 18a.

In the court of appeals’ view, it was irrelevant that
the literature did not propose a commercial trans-
action or relate to the economic interests of the dealers
or their customers, the hallmarks of “commercial
speech” as defined in Central Hudson. Id. at 17a.
That the dealers merely desired to remain silent
about suicide prevention and conflict resolution was
similarly irrelevant to the court. These holdings
conflict with Central Hudson, Zauderer, NIFLA, 303
Creative and Brown v. Entertainment Merchants
Ass’n, 564 U.S. 786, 800-02 (2011). NIFLA expressly
held that Zauderer cannot be applied to compel
disclosure of third-party services, such as those listed
in both the suicide pamphlet and the conflict resolu-
tion pamphlet. NIFLA, 585 U.S. at 769. 303 Creative
and Brown both struck down compelled speech in
a commercial context and 303 Creative expressly



11

ruled that a commercial context does not “make[] a
difference” in the scope of First Amendment protection
against compelled speech. 600 U.S. at 594.

3. A second “essential feature” of Zauderer is that
the compelled speech must be “purely factual and
uncontroversial.” The Fourth Circuit failed to apply
the correct legal standard and, under correct test, the
literature compelled by the County is neither. The
suicide pamphlet factually asserts that persons with
mere “access” to a firearm “are more at risk for suicide
than others” and is a “risk factor” that “increase[s] the
chance that a person may try to take their life.”
Pet.App. 88a (emphasis added). Yet, it is undisputed
that factual assertion is supported by no more than
correlative evidence. That factual assertion was
disputed by Petitioners’ expert as “probably false” and
highly controversial. Id. at 118a-120a. At a minimum,
the statement is highly misleading to any reasonably
objective reader. Such reliance on correlative evidence
was expressly rejected as insufficient in the First
Amendment context by this Court in Brown. The court
of appeals simply ignored Brown.

4. The Fourth Circuit’s affirmance of the district
court’s exclusion of Petitioners’ expert is also at war
with the limited scope of the district court’s discretion
recognized in General Electric Co. v. Joiner, 522 U.S.
136, 143 (1997), and Daubert v. Merrell Dow Pharma-
ceuticals, Inc., 509 U.S. 579, 595 (1993). The issue is
whether a reasonable person could read the suicide
pamphlet as asserting such a causal connection, a test
that neither the district court nor the court of appeals
ever purported to apply. That is a matter for the fact
finder, and the expert’s reading of the literature is
admissible for consideration by the fact finder. That
evidence cannot be excluded under Daubert’s “gate-
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keeping” function merely because the district court
disagreed with the expert. The holdings of the court of
appeals and the district court conflict with Daubert
and Joiner and otherwise warrant the exercise of
this Court’s supervisory power under Rule 10 of this
Court’s Rules.

5. The First Amendment issues presented by this
Petition have split the courts of appeals in multiple
ways and are obviously far reaching and important.
In particular, the Fourth Circuit’s decision is so
erroneous and is so rife with potential for abuse that
summary reversal is warranted. At a minimum, this
Court should hold this petition pending a decision in
Moody v. NetChoice, LLC, No. 22-277, and NetChoice,
LLC v. Paxton, No. 22-555, both of which were
argued February 26, 2024. The scope of Zauderer and
303 Creative is squarely presented in both cases, and
it is likely that the Court will provide controlling
guidance in its decision and thus warrant either
summary reversal or a GVR in this case. The Court
should thus either grant plenary review or summarily
reverse. Alternatively, the Court should hold this
petition pending a decision in the NetChoice litigation.
See S. Shapiro, et al., Supreme Court Practice, §4.16 at
4-49-4-50, §6.31(e) at 6-126 (11th ed. 2019).

I. THE DECISION BELOW DIRECTLY
CONFLICTS WITH THIS COURT’S FIRST
AMENDMENT PRECEDENTS

“At the heart of the First Amendment lies the
principle that each person should decide for himself or
herself the ideas and beliefs deserving of expression,
consideration, and adherence.” Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622, 641 (1994). As this
Court recently stated, “our ‘leading First Amendment
precedents ... have established the principle that
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freedom of speech prohibits the government from
telling people what they must say.” 303 Creative, 600
U.S. at 596, quoting Rumsfeld v. Forum for Academic
& Institutional Rights, Inc., 547 U. S. 47, 61-62 (2006).
See also Pacific Gas and Elec. Co. v. Public Utilities
Com’n of California, 475 U.S. 1, 10-11 (1986); Janus v.
AFSCME, 585 U.S. 878, 891-92 (2018). “[T]his general
rule, that the speaker has the right to tailor the
speech, applies not only to expressions of value,
opinion, or endorsement, but equally to statements of
fact the speaker would rather avoid.” Hurley, 515 U.S.
at 573.

A. The Fourth Circuit’s Decision Conflicts
With NIFLA, Hurley, 303 Creative and
Other Decisions Of This Court

The Fourth Circuit’s application of Zauderer directly
conflicts with express limitations imposed on Zauderer
by this Court in NIFLA, limitations that the court
ignored. Under NIFLA, Zauderer is limited to “purely
factual and uncontroversial information about the
terms under which . . . services will be available.”
NIFLA, 585 U.S. at 768-69, quoting Zauderer, 471
U.S. at 651 (emphasis added). NIFLA reiterated the
Court’s prior holding in Hurley that “Zauderer does not
apply outside of these circumstances.” Id. at 769
(emphasis added). It is undisputed that nothing in the
County’s literature is “about the terms under which
services will be available” by the dealers. If the Court
meant what it said in NIFLA and Hurley about the
limits of Zauderer, then summary reversal would be
appropriate for that reason alone. See Shapiro,
ch.5.12(a) at 5-36. That holding would resolve this
case.

Zauderer is premised on the notion that the
government may compel speech relating to “the terms
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of service” to prevent the commercial entity from
misleading or deceiving the public through speech
otherwise voluntarily undertaken by the speaker.
Thus, in United States v. United Foods, 533 U.S. 405,
416 (2001), the Court noted that the compelled speech
in Zauderer applied to attorneys “who advertised by
their own choice” and thus involved “voluntary
advertisements.” In Milavetz, the Court stated that
“required disclosures are intended to combat the
problem of inherently misleading commercial adver-
tisements.” 559 U.S. at 250. Zauderer’s holding and
rationale cannot possibly apply where, as here, the
commercial entity is not otherwise voluntarily speaking
about the matters on which the County has compelled
speech. In such circumstances, 303 Creative is controlling,
not Zauderer.

In ignoring the limits placed on Zauderer by NIFLA
and Hurley and holding that the government may
compel speech that is completely unrelated to any
speech otherwise being undertaken by the dealers, the
court of appeals impermissibly expanded Zauderer
far beyond its bounds. Under the court’s ruling, the
government may compel, as commercial speech, the
display and distribution of the government’s literature
by any commercial entity that sells a product related
to a policy that the government wishes to promote.
This Court has never applied Zauderer in such a
manner.

Indeed, in both 303 Creative and Brown the com-
pelled speech at issue directly applied to products or
services being sold commercially, and yet in both
cases, the Court found that the compelled speech was
unconstitutional under strict scrutiny without apply-
ing Zauderer. As the Fifth Circuit recently explained,
Zauderer was not applied in 303 Creative “because
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that case [303 Creative] dealt not with disclosures
about the terms under which the service was avail-
able, but instead with compelling those services.”
R J Reynolds Tobacco Co. v. FDA, 96 F.4th 863, 875
n.33 (5th Cir. 2024) (emphasis added). That distinc-
tion also explains the result in Brown, which likewise
never cited Zauderer in holding that the commercial
speech there at issue (warnings on the sales of video
games) could not be compelled under strict scrutiny.
That the compelled speech takes place in a commercial
context does not “make[] a difference.” 303 Creative,
600 U.S. at 594.

In this case, as in 303 Creative and Brown, the
County is not compelling disclosures about the “terms
of service.” It is instead “compelling those services” by
requiring Petitioners to display and distribute the
County’s pamphlets, both of which endorse the
services of third parties (Pet.App. 92a, 93a) and are
intended to promote governmental policies (suicide
prevention and peaceful conflict resolution). Those
policies have nothing to do with any services rendered
by the dealers. If allowed to stand, the court of appeals’
decision will eviscerate the First Amendment protections
recognized in 303 Creative and Brown by abrogating
the right of commercial entities not to speak on
matters having nothing to do with their terms of
services. Remarkably, the Fourth Circuit ignored 303
Creative and Brown, even though both cases were
extensively briefed to the court.

Effectively, the County has hijacked the dealers
and expropriated the goodwill the dealers enjoy with
their customers. In its brief filed with the court of
appeals, the County argued that “the Ordinance is just
one feature of an extensive gun-violence-prevention
campaign” and that the dealers’ customers are “more
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likely to credit the information as coming from a
trusted messenger.” MSI v. Anne Arundel Co., No. 23-
1351, ECF # 26 at 40 (4th Cir. July 10, 2023). The
County is thus enjoying “a free pass to spread their
preferred messages on the backs of others.” American
Meat Institute v. Dept. of Agriculture, 760 F.3d 18, 31
(D.C. Cir. 2014) (en banc) (Kavanaugh, J., concurring).

According to the court of appeals, Petitioners should
find this governmental theft of dealer goodwill
“admirable.” Pet.App. 25a. It is not. It is Orwellian.
See 303 Creative, 600 U.S. at 602 (noting “an
unfortunate tendency by some to defend First
Amendment values only when they find the speaker’s
message sympathetic”). “While the law is free to
promote all sorts of conduct in place of harmful
behavior, it is not free to interfere with speech for no
better reason than promoting an approved message or
discouraging a disfavored one, however enlightened
either purpose may strike the government.” Hurley,
515 U.S. at 579.

While denied by the court of appeals (Pet.App. 14a,
20a), the ideological message conveyed to a reasonable
person is, as Prof. Kleck stated, “don’t own a gun”
because doing so increases the risk of suicide. Pet.App.
95a. That message stigmatizes and thus seeks to dis-
courage legitimate and constitutionally protected firearm
ownership. See National Ass’n of Manufacturers v.
SEC, 800 F.3d 518, 523, 530 (D.C. Cir. 2015) (“NAM”)
(declining to apply Zauderer where the rule required
speakers to “express certain views” that their products
were “ethically tainted”); American Hospital Ass’n v.
Azar, 983 F.3d 528, 541 (D.C.Cir. 2020) (reaffirming
that “such expressive content” could not be compelled).

The Ordinance is also facially underinclusive.
Suicide prevention is a concern shared by society, not
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just by gun owners. That underinclusivity “raises
serious doubts about whether the government is in
fact pursuing the interest it invokes, rather than
disfavoring a particular speaker or viewpoint.” Brown,
546 U.S. at 802. See also Williams-Yulee v. Florida
Bar, 575 U.S. 433, 449 (2015) (“a law’s under-
inclusivity raises a red flag”). As stated in NIFLA,
statutes that discriminate among speakers “run the
risk that the State has left unburdened those speakers
whose messages are in accord with its own views.” 585
U.S. at 778. Here, as in NIFLA, the County’s law
“targets speakers, not speech.” Id. See Sorrell v. IMS
Health, 564 U.S. 552, 578-79 (2011) (“The State may
not burden the speech of others in order to tilt public
debate in a preferred direction.”).

A similar ideological message is sent by the
Ordinance with respect to “conflict resolution,” viz.,
that purchasers of firearms and ammunition are in
special need of information concerning third party
services on peaceful “conflict resolution.” Contrary to
the Fourth Circuit’s belief (Pet.App. 16a), there is
nothing “sarcastic” about that observation; it flows
inexorably from the exclusive focus of the Ordinance
on such purchasers. The universe of people who
might find peaceful conflict resolution services useful
obviously extends far beyond gun owners.

Finally, NIFLA squarely holds that Zauderer cannot
justify compelled speech that “relates to the services”
provided by third parties. NIFLA, 585 U.S. at 769.
Both the suicide pamphlet (Pet.App. 92a) and the
conflict resolution pamphlet (Pet.App. 93a), convey
information about third party services. Indeed, the
conflict resolution pamphlet is completely about the
services of third parties. The County’s literature fails
under NIFLA for that reason alone.
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B. The Fourth Circuit’s Decision Conflicts
With Central Hudson On The Limits Of
The “Commercial Speech” Doctrine

The court of appeals also held that the County’s
suicide pamphlet was “commercial speech.” The court
reasoned that the pamphlet was “commercial” merely
because it “provide[s] warnings of risks and proposed
safety steps with respect to firearms sold by gun
dealers in commercial establishments.” Pet.App. 18a.
That construction of the commercial speech doctrine is
so open to abuse and so obviously wrong as to warrant
summary reversal.

Central Hudson holds that commercial speech
means an “expression related solely to the economic
interests of the speaker and its audience.” Central
Hudson, 447 U.S. at 561 (emphasis added). See also
Virginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748, 762 (1976). It
is undisputed here that nothing in the compelled
pamphlets relate to “economic interests” of the dealers
or their customers. The Fourth Circuit refused to
apply the Central Hudson test, holding the suicide
pamphlet was commercial speech merely because
Petitioners sell firearms. Pet.App. 17a-18a.

The core error of the Fourth Circuit’s decision is that
it conflates where speech is compelled with the content
of the speech itself. Nothing in the content of the
County’s compelled speech is remotely commercial.
The court’s holding thus eliminates the requirement
that compelled speech itself relate “solely” to the
economic interest of the speaker. Under the court’s
test, there is no practical or principled limit on the
speech the government could compel as “commercial
speech.” The commercial speech inquiry would be
bounded only by the government’s imagination in
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claiming a relationship between the compelled speech
and the product. The potential for abuse is apparent.

Zauderer’s underlying rationale is that the
speaker’s “constitutionally protected interest in not
providing any particular factual information in his
advertising is minimal.” 471 U.S. at 651. In other
words, purely factual and uncontroversial commercial
speech may be compelled where the commercial entity
is already voluntarily speaking on the matter. See
United Foods, 533 U.S. at 416. That rationale is lost if
Zauderer is construed, as the court of appeals did
here, to permit compelled speech on any product sold
at retail, regardless of the content of the speech and
regardless of whether the speaker merely wishes to
exercise the constitutional right to remain silent.

NIFLA states that “we do not question the legality
of health and safety warnings long considered per-
missible, or purely factual and uncontroversial dis-
closures about commercial products.” 585 U.S. at 775.
Seizing on this dictum, the Fourth Circuit likened the
County’s compelled speech to posting requirements
imposed on dealers by a federal regulation and by
three State laws. Pet.App. 14a. Yet, such provisions
have never been challenged as they merely require
the distribution or posting of a statute, such as legal
restrictions on the sales of firearms to minors. Such
restrictions may well relate to “terms of services”
(e.g., no sales to minors). Nothing in those minimal
requirements remotely compares to compelled speech
on government policies like “suicide prevention” and
“conflict resolution.”

To be sure, the government may compel “commercial
disclosures that are common and familiar to American
consumers, such as nutrition labels and health warn-

ings.” American Meat, 760 F.3d at 31 (Kavanaugh, J.,
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concurring). But such labels and health warnings
necessarily accompany other speech voluntarily made
by manufacturers in marketing the very product
on which the labels or warnings are attached. The
labels and warnings are thus intended to ensure full
disclosure to prevent consumer confusion or deception
about the product being sold, a goal consistent
with Zauderer. The suicide and conflict resolution
pamphlets at issue here are not labels or health
warnings. Rather, as noted above, they are “just one
feature” of the County’s “gun-violence-prevention
campaign.” That campaign is not “commercial” and
cannot be justified by any need to avoid confusion or
deception on the sale of a particular product.

The Fourth Circuit plainly misread Justice Stevens’
concurrence in Rubin v. Coors Brewing Co., 514 U.S.
476 (1995) (Stevens, J. concurring), as supporting its
ruling. Pet.App. 17a-18a. There, Justice Stevens
concurred in the Court’s judgment that the beer label
restrictions imposed by the Federal Alcohol Admin-
istration Act, 27 U.S.C. § 205(e)(2), were unconstitu-
tional. But Justice Stevens wrote separately because,
in his view, “[a]s a matter of common sense, any
description of commercial speech that is intended to
identify the category of speech entitled to less First
Amendment protection should relate to the reasons for
permitting broader regulation: namely, commercial
speech’s potential to mislead.” Rubin, 514 U.S. at 494
(Stevens, J., concurring). Justice Stevens’ reference to
specific disclosure requirements in a footnote, cited by
the court of appeals (Pet.App. 17a-18a), must thus be
understood as examples of this type of speech.

That same rationale forms the basis of Milavetz,
559 U.S. at 250, United Foods, 533 U.S. at 416,
and Zauderer itself. See also Bolger v. Youngs
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Drug Products Corp., 463 U.S. 60, 64-65 (1983)
(“regulation of commercial speech based on content is
less problematic” because of “the greater potential
for deception or confusion in the context of certain
advertising messages”). Those considerations are
absent where, as here, the compelled speech is not
intended to prevent deception or confusion and the
compelled speaker merely wishes to remain silent. The
County has never contended (nor could it) that dealer
silence about the County’s “gun-violence-prevention
campaign” could mislead any purchaser.

C. The Fourth Circuit’s Decision Conflicts
With Zauderer and Brown On What
Constitutes “Purely Factual and
Uncontroversial” Speech

The Fourth Circuit held that the suicide pamphlet’s
statement that “access to firearms is a ‘risk factor’ that
increases ‘the chance’ of suicide” was “purely factual”
and “uncontroversial” solely by reference to what it
called a “logical syllogism,” viz., “[i]f guns are the
primary means of suicide and if guns are not accessible
to persons with suicidal ideation, then the number of
suicides would likely decline.” Pet.App. 21a. But the
court’s “logic” assumes its conclusion and amounts to
nothing more than post hoc ergo propter hoc, or cum
hoc ergo propter hoc reasoning. That is not a “logical
syllogism,” it is a logical fallacy.

The district court ruled, and the County conceded,
that the supposed link between firearms access
and suicide is supported only by a “correlation” or a
“correlational relationship.” Pet.App. 56a,59a. The
Fourth Circuit agreed. Id. at 9a,20a. But if access
is not a causal factor for suicide, then the court’s
“logical syllogism” falls apart. As Petitioners’ expert
explained, “you can’t prevent suicide by eliminating
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something that’s merely coincidentally associated
with suicide. It’s got to be a factor that has some causal
effect.” Pet.App. 97a. That point is too self-evident to
admit of rational dispute. Thus, in insisting that the
pamphlet did not assert a causal connection (Pet.App.
20a), the court of appeals refuted the very premise
of its “logical syllogism” that supposedly made the
pamphlet “purely factual and uncontroversial.” The
Fourth Circuit cannot have it both ways.

At a minimum, the suicide pamphlet is seriously
misleading in factually asserting that persons with
access to firearms “are more at risk of suicide than
others” (Pet.App. 88a) where it is undisputed that
access and suicide are merely correlated. See, e.g.,
United States v. Valencia, 600 F.3d 389, 425 (5th Cir.),
cert. denied, 562 U.S. 893 (2010) (“Evidence of mere
correlation, even a strong correlation, is often spurious
and misleading when masqueraded as causal evidence.”).
In Brown, this Court rejected correlation evidence as
insufficient to justify content-based compelled speech.
Brown, 564 U.S. at 800-01 (“ambiguous proof will not
suffice”). See also Free Speech Coalition, Inc. v. Paxton,
95 F.4th 263, 282 (5th Cir. 2024), petition for cert.
pending, No. 23-1122 (filed, April 12, 2024) (dismiss-
ing the State’s evidence of a “correlative relationship”
as insufficient). Inexplicably, the court of appeals
never addressed Brown.

As Petitioners’ expert explained, restricting access
to firearms could reduce suicide only if guns were
the only means or the most lethal means of committing
suicide. Pet.App. 119a. Yet, the second most common
means of suicide (hanging) is readily available (e.g., a
bed sheet) and is just as likely to result in death.
Pet.App. 109a-110a, 119a. And, of course, there are
many other means of committing suicide that are
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100% effective. Id. Not surprisingly, “[t]he technically
strongest macro-level studies find no significant asso-
ciation between gun ownership rates and total suicide
rates.” Pet.App. 129a.

At a minimum, the supposed connection between
access and suicide is open to legitimate debate and
thus cannot be “purely factual and uncontroversial.”
See Free Speech Coalition, 95 F.4th at 281-82 (“a
compelled statement is ‘uncontroversial’ for purposes
of Zauderer where the truth of the statement is not
subject to good-faith scientific or evidentiary dispute
and where the statement is not an integral part of a
live, contentious political or moral debate”); National
Ass’n of Wheat Growers v. Bonta, 85 F.4th 1263, 1278
(9th Cir. 2023) (same). See also Sorrell, 564 U.S. at 578
(“resolution” of “divergent views” “must result from
free and uninhibited speech”).

Instead of faithfully applying Brown the court of
appeals disposed of the issue with an ipse dixit, stating
that “any reasonable reader would understand from
the pamphlet that it only gives the message that
because firearms are the leading means by which
suicide is committed, firearms should be stored safely
to reduce suicides by firearms.” Pet.App. 13a. That
statement makes the same error as the pamphlet
because it assumes that safe storage would, in fact,
cause a reduction in suicide, a point disputed by
Petitioners’ expert. Pet.App. 100a. And the suicide
pamphlet’s assertions are not remotely “only” so
limited. No observant reader would fail to note the
pamphlet’s misleading and “probably false” factual
assertion (Pet.App. 106a, 118a) that persons who have
mere “access” to firearms “are more at risk for suicide
than others.” Pet.App. 88a (emphasis added). The
court’s assertion ignores all the other statements in
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the eight-page pamphlet concerning suicide warnings,
causes of suicide, the importance of reaching out and
the availability of third-party resources (Pet.App. 89a-
92a), all of which are directed exclusively at purchasers of
firearms or ammunition. There is nothing “purely
factual and uncontroversial” about the implicit message
sent by the Ordinance that gun owners are uniquely
in need of suicide prevention information.

II. THE LOWER COURTS ARE IN CONFLICT
ON THE SCOPE OF ZAUDERER

A. The Circuits Are In Conflict Concern-
ing Whether Zauderer Is Limited To
The Terms of Services

NIFLA holds that Zauderer is limited to “purely
factual and uncontroversial information about the
terms under which . . . services will be available” and
“does not apply outside of these circumstances.”
NIFLA, 585 U.S. at 768-69 (emphasis added). The
Ninth, Fifth and Fourth Circuits have refused to
adhere to that “terms-of-services” limitation. Two
other circuits, the Eleventh Circuit, and the D.C.
Circuit, have been faithful to NIFLA and hold that the
compelled speech must about the “terms” of such
“services.” This circuit split has developed post-NIFLA
and warrants plenary review or summary reversal to
remind the lower courts, including the Fourth Circuit
in this case, that the limits placed on Zauderer in
NIFLA and Hurley may not be ignored.

Specifically, the Ninth Circuit, sitting en banc, has
held that “[t]he Zauderer test, as applied in NIFLA,
contains three inquiries: whether the notice is
(1) purely factual, (2) noncontroversial, and (3) not
unjustified or unduly burdensome.” American Bever-
age Ass’n v. City and County of San Francisco, 916
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F.3d 749, 756 (9th Cir. 2019) (en banc). That state-
ment of the test drew a sharp dissent from Judge
Ikatu, who stated that “[t]Jo determine whether the
Zauderer exception applies, a court must consider
whether the compelled speech governs only [1]
‘commercial advertising’ and requires the disclosure
of [2] ‘purely factual and [3] uncontroversial infor-
mation about [4] the terms under which . . . services
will be available.” Id., 916 F.3d at 759 (Ikuta, J.,
dissenting from the reasoning) (emphasis added)
(brackets in original). Judge Ikatu would have held
that the “compelled speech” there at issue did not pass
muster because it did not relate to “the terms on which
that product is provided.” Id. at 761. Thus, in the
Ninth Circuit, the government need only show that
“the compelled disclosure . . . relates to the service or
product provided.” CTIA - The Wireless Ass’n v. City of
Berkeley, 928 F.3d 832, 842 (9th Cir.), cert. denied, 140
S.Ct. 658 (2019) (emphasis added).

Similarly, in the Fifth Circuit, the rule is that
“[s]tates may require commercial enterprises to dis-
close ‘purely factual and uncontroversial information’
about their services.” Chamber of Commerce of United
States v. SEC, 85 F.4th 760, 768 (5th Cir. 2023),
quoting NetChoice, LLC. v. Paxton, 49 F.4th 439, 485
(5th Cir. 2022), cert. granted, 144 S.Ct. 477 (2023)
(emphasis added). That test was key to the Fifth
Circuit’s ruling in NetChoice that the Texas law
regulating social media platforms was constitutional.
NetChoice, 49 F.4th at 485. The Ninth Circuit and the
Fifth Circuit have thus effectively abrogated the
Zauderer requirement that compelled commercial
speech be “about the terms under which [the speaker’s]
services will be available.” Zauderer, 471 U.S. at 651
(emphasis added).
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In this case, the Fourth Circuit likewise has held
that compelled speech need not be about the terms on
which services are available, holding that compelled
speech need only be “linked” to a product sold commer-
cially. Pet.App. 17a. The Fourth Circuit, the Ninth
Circuit and the Fifth Circuit thus allow governments
to compel speech that merely “relates to” or is “about”
or is “linked” to a product or service. The standard
employed by these courts is thus unmoored from the
full disclosure rationale of Zauderer emphasized in
NIFLA, Hurley, Milavetz, United Foods, Bolger, and
by Justice Stevens in Rubin. By divorcing Zauderer
from its rationale, the standard adopted by these
courts allows governments to inflict compelled speech
on businesses who merely wish not to speak.

In contrast, the Eleventh Circuit and the D.C.
Circuit have been faithful to Zauderer as limited by
NIFLA. Thus, in NetChoice, LLC v. Attorney General,
Florida, 34 F.4th 1196, 1227 (11th Cir. 2022), cert.
granted, 144 S.Ct. 478 (2023), the Eleventh Circuit
held that compelled speech under Zauderer must be
“about their conduct toward their users and the ‘terms
under which [their] services will be available.”
(Citation omitted) (emphasis added) (brackets in
original). Similarly, the D.C. Circuit has stated, post-
NIFLA, that “[c]ritical to the Court’s decision, the
disciplinary ruling required disclosure [in Zauderer] of
only ‘purely factual and uncontroversial information
about the terms under which [the attorney’s] services
will be available.” American Hospital Ass’n., 983 F.3d
at 540, quoting Zauderer, 471 U.S. at 651 (emphasis
added). The D.C. Circuit applied that test to hold that
a federal rule requiring disclosure of hospital rates
was “directly relevant to ‘the terms under which
[hospitals’] services will be available’ to consumers.”
Id. These splits warrant review.
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B. The Circuits Are In Conflict Over the
Meaning of “Commercial Speech”

The courts of appeals are also divided on what
constitutes “commercial speech.” The Fourth Circuit
held the requirement of commercial speech was satis-
fied in this case merely because the County’s Ordinance
compelled speech was “linked” (by the County) to a
product sold at retail. Pet.App. 17a-18a. The court
expressly declined to apply the definition established by
Central Hudson. Id.

In contrast, the Fifth Circuit, in Book People, Inc.
v. Wong, 91 F.4th 318, 339 (5th Cir. 2024), held
that commercial speech under Zauderer is limited to
“le]xpression related solely to the economic interests
of the speaker and its audience,” quoting Central
Hudson, 447 U.S. at 561, or “speech which does ‘no
more than propose a commercial transaction,” quoting
Virginia State Bd. of Pharmacy, 425 U.S. at 762.
The Fifth Circuit quoted with approval then-Judge
Kavanaugh’s view that “Zauderer is best read simply
as an application of Central Hudson, not a different
test altogether.” Book People, 91 F.4th at 339 n.124,
quoting Am. Meat Inst., 760 F.3d at 33 (Kavanaugh,
dJ., concurring). See also Free Speech Coalition, 95
F.4th at 279-80 (holding that the compelled speech
was “commercial” because it was explicitly tied to
speech that “propose commercial transactions”).

If Zauderer is tied to Central Hudson, then
“commercial speech” under Zauderer cannot be given
a broader meaning than the term has under Central
Hudson. That is particularly so given that Central
Hudson requires the government to satisfy intermediate
scrutiny and Zauderer, at least in the Fourth Circuit,
merely requires “rational basis” review. Greater Baltimore
Center for Pregnancy Concerns, Inc. v. Mayor and City
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Council of Baltimore, 721 F.3d 264, 283 (4th Cir. 2013)
(en banc).

This Court stated in Ohralik v. Ohio State Bar Ass’n,
436 U.S. 447, 455-56 (1978), “[w]e have not discarded
the ‘common-sense’ distinction between speech proposing
a commercial transaction, which occurs in an area
traditionally subject to government regulation, and
other varieties of speech.” That distinction is at the
heart of both Central Hudson and Zauderer. See also
Bolger, 463 U.S. at 64-65. Under the Fourth Circuit’s
test, the government may compel, as “commercial
speech,” any speech “linked” to the sale of any product
by any commercial entity, regardless of the content of
the speech and regardless of whether the speaker merely
desires to remain silent. No court has gone that far.

C. The Fourth Circuit Is In Conflict With
The Ninth Circuit And The D.C. Circuit
Over The Test For “Purely Factual and
Uncontroversial Information”

There is also a conflict between the Fourth Circuit’s
decision in this case and the Ninth Circuit’s decision
in Wheat Growers with respect to what constitutes
“purely factual and uncontroversial information.”
Wheat Growers holds that “[ilnformation that is purely
factual is necessarily ‘factually accurate,” but that
alone is not enough to qualify for the Zauderer
exception.” 85 F.4th at 1276. Rather, the Ninth Circuit
warned that “a statement may be literally true but
nonetheless misleading and, in that sense, untrue.” Id.
(citation omitted). The court thus ruled that, under
Zauderer, “the topic of the disclosure and its effect on
the speaker is probative of determining whether
something is subjectively controversial.” Id. at 1277.
The court applied that test to reject the safety
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warnings in that case because they could be materially
misleading to a “reasonable person.” Id. at 1280-81.

Similarly, the D.C. Circuit has held that “purely
factual and uncontroversial” speech cannot include
speech that implies that the speaker’s product is
“ethnically tainted” or otherwise puts the speaker in a
bad light. NAM, 800 F.3d at 530. Post-NIFLA, the D.C.
Circuit reaffirmed NAM as involving the type of
“expressive content” that could not compelled under
Zauderer. American Hospital Ass’n., 983 F.3d at 541.

Here, neither the district court nor the Fourth
Circuit employed the Wheat Growers test in ruling
that the County’s literature was “purely factual and
uncontroversial.” In a footnote (Pet.App. 55a-56a n.8),
the district court dismissed Petitioners’ objections
about the misleading “messages” sent by the pam-
phlets and refused to consider whether such messages
were the type of adverse “expressive content” that could
not be compelled under Zauderer. That decision by
the district court, affirmed by the Fourth Circuit, is
incompatible with Wheat Growers, which holds
that even “literally true” speech cannot be compelled
where it is “nonetheless misleading.” 85 F.4th at 1279
(citation omitted).

III. THIS CASE IS THE IDEAL VEHICLE

This case is an excellent vehicle to address all of
these issues. The Fourth Circuit reviewed a final
judgment entered after full discovery on cross motions
for summary judgment. There are no procedural ob-
stacles or factual issues that would preclude reaching
the merits. The legal issues are unquestionably
important and squarely presented. Resolution of these
issues is especially appropriate in this case because
the compelled speech at issue here implicates the right
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to keep and bear arms protected by the Second
Amendment. If governments may compel speech stig-
matizing the exercise of a fundamental constitutional
right, then “there would be no end to the government’s
ability to skew public debate” about such rights. NAM,
800 F.3d at 530. Skewing the debate is precisely what
the County’s Ordinance does here.

Allowing these issues to fester will result in more
jurisdictions enacting such laws.? But such issues
are hardly limited to the Second Amendment. People
in the United States are sharply divided on a host of
other cultural issues, as the NetChoice litigation
illustrates. If the approach to compelled speech
adopted by the Fourth, Fifth and Ninth Circuits is
allowed to stand, “red states” will feel entitled to
compel speech on their preferred policies and way of
thinking while “blue states” will feel entitled to do
likewise and in opposite ways. That result is made all
the more likely by the Fourth Circuit’s extraordinary
and expansive view of “commercial speech.” Allowing
further “percolation” of these issues invites such laws,
and a corresponding destruction of First Amendment
values in the Fourth Circuit and around the country.

IV. THE EXCLUSION OF PETITIONERS’
EXPERT VIOLATES DAUBERT AND
JOINER

The district court excluded the otherwise admissible
testimony (Pet.App. 54a) of Petitioners’ expert because
the court disagreed with Prof. Kleck’s reading of

2 Another Maryland county has already followed Respondent’s
lead. See Montgomery County Code, § 57-11A (effective March
24, 2024) (requiring a “gun shop” to “make conspicuous and
available” county literature on, inter alia, “suicide prevention,”
“mental health,” and “conflict resolution.”
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the suicide pamphlet as asserting a causal connection
between access to a firearm and suicide. The court
reasoned that because, in the court’s view, the pam-
phlet asserted only a correlation and not a causal
connection, Prof. Kleck’s testimony was not “suffi-
ciently tied to the facts of the case.” Pet.App. 56a,
quoting Daubert, 509 U.S. at 591. The Fourth Circuit
sustained that ruling as a permissible exercise of
discretion. Pet.App. 24a. These result-driven holdings
conflict with Daubert and Joiner, present important
questions concerning the admissibility of expert testi-
mony, and otherwise so far depart from the accepted
and usual course of judicial proceedings that the exer-
cise of this Court’s supervisory power is warranted.?

The district court did not have discretion to exclude
otherwise admissible expert evidence just because
it disagreed with the expert’s opinion. First, the
district court imposed its reading without applying the
‘reasonable reader” legal standard of Wheat Growers,
85 F.4th at 1281-82. The court thus willfully
blinded itself to misleading messages sent by the
County’s Ordinance. Pet.App.55a-56a n.8. That failure
to employ the correct test is a per se abuse of
discretion. Cooter & Gell v. Hartmarx Corp., 496 U.S.
384, 405 (1990) (“A district court would necessarily
abuse its discretion if it based its ruling on an
erroneous view of the law”).

Second, and more fundamentally, the district court
far exceeded its gatekeeping powers by excluding
otherwise admissible expert evidence that the fact-
finder was entitled to consider. In Daubert, 509 U.S.

3 This Daubert issue relates solely to expert evidence on
whether the County’s compelled speech is “purely factual and
uncontroversial.”
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at 595, and Joiner, 522 U.S. at 146, this Court ruled
that in performing the district court’s gatekeeping
function with respect to experts, “the focus, of course,
must be solely on principles and methodology, not on
the conclusions that they generate.” The court of
appeals ignored that holding. The Fourth Circuit even
ignored its own circuit case law which makes clear
that “[t]o determine whether an opinion of an expert
witness satisfies Daubert scrutiny, courts may not
evaluate the expert witness’ conclusion itself, but only
the opinion’s underlying methodology.” Bresler v.
Wilmington Trust Co., 855 F.3d 178, 195 (4th Cir.
2017) (citation omitted) (emphasis added).

The district court did not fault Prof. Kleck’s
“methodology,” it merely disagreed with his conclusions
about the suicide pamphlet. But the credibility and
weight of an expert’s opinion are for the fact finder.
Rodriguez v. Hospital San Cristobal, Inc., 91 F.4th 59,
71-72 (1st Cir. 2024) (“questions about the strength of
‘the factual underpinning of an expert’s opinion’ are
‘matter[s] affecting the weight and credibility of the
testimony’ and therefore ‘a question to be resolved by
the jury”) (citation omitted). The district court does
not sit as a fact finder on summary judgment. Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986); Tolan
v. Cotton, 572 U.S. 650, 660 (2014) (summarily revers-
ing). By stepping outside its gatekeeping role, the
district court excluded the very expert evidence that
demonstrated that the County’s literature was neither
purely factual nor uncontroversial.
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V. ALTERNATIVELY, THE COURT SHOULD
HOLD THIS PETITION PENDING A
DECISION IN THE NETCHOICE LITIGA-
TION

The scope of Zauderer and the right not to speak
reaffirmed in 303 Creative are squarely before this
Court in the NetChoice litigation. In deciding those
cases, the Court may make clear that the right not
to speak bars governments from compelling speech
where the speaker wishes to remain silent, at least
with respect to services that the speaker does not
otherwise provide. See, e.g., Brief of the Paxton
Petitioners at 19 (“The freedom to disseminate speech
necessarily includes the right to choose whether and

how to do s0.”). Petitioners here prevail under such a
holding.

Similarly, both the Eleventh and Fifth Circuits
limited Zauderer to speech intended to ensure full
disclosure with respect to commercial speech
otherwise voluntarily undertaken by a commercial
entity. Affirmance of that approach would compel
reversal here. The Court will likely make clear that
303 Creative is controlling, not Zauderer, with respect
to laws compelling speech on services not otherwise
voluntarily provided. See R J Reynolds, 96 F.4th at
875 n.33.

Other issues in this case are also presented in
NetChoice. The Eleventh Circuit ruled that, under
Zauderer, “[a] commercial disclosure requirement
must be ‘reasonably related to the State’s interest in
preventing deception of consumers.” NetChoice, LLC,
34 F.4th at 1230, quoting Milavetz, 559 U.S. at 250
(emphasis added). Here, the Fourth Circuit held
that Zauderer allows the government to compel a
commercial entity to display and distribute any
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“safety” message the government wishes to convey
about a product without regard to whether such
speech was intended to prevent deception or consumer
confusion. Pet.App. 16a-17a. If the Eleventh Circuit is
correct (and it is), then summary reversal or a GVR is
appropriate on that ground alone.

Similarly, the private media parties in both cases
contend that Zauderer is limited to compelled speech
in advertising. See Brief of Petitioner in Paxton, at 16;
Brief of Respondent in Moody at 39 n.6. Acceptance
of that argument would compel reversal here. The
decision in the NetChoice litigation may well also
provide additional guidance on the other issues posed
by this Petition, including what constitutes “commer-
cial speech” or the meaning of “purely factual and
uncontroversial.”

CONCLUSION

The petition for certiorari should be granted. The
Court should either grant plenary review or summarily
reverse the Fourth Circuit. Alternatively, the Petition
should be held pending a decision in the NetChoice
litigation.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, Petitioners state
that Petitioner Maryland Shall Issue, Inc., has no
parent corporation and no publicly held company owns
10 percent or more of its stock. The remaining
Petitioners are privately held Maryland corporations.
Each of these corporations has no parent corporation
and no publicly held corporation owns 10 percent or
more of their stock.
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I. Zauderer Does Not Apply

Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 585
U.S. 755, 768-69 (2018) (“NIFLA”), held that Zauderer
v. Off. of Disciplinary Couns. of Supreme Ct. of Ohio,
471 U.S. 626, 651 (1985), is limited to commercial
speech that is “purely factual and uncontroversial
information about the terms under which . . . services
will be available” and “does not apply outside of these
circumstances.” An “essential feature[]” of Zauderer
is that the “required disclosures” were “intended
to combat the problem of inherently misleading
commercial advertisements.” Milavetz, Gallop &
Milavetz, P.A. v. United States, 559 U.S. 229, 250
(2010). It applies only where the regulated party is
otherwise voluntarily engaging in commercial speech
that might otherwise be deceptive. United States v.
United Foods, 533 U.S. 405, 416 (2001).

Compelled speech about services or products offered
by third parties cannot possibly address the “problem”
of misleading speech of the regulated party, especially
where that party wishes to remain silent on the
subject matter on which speech is being compelled.
Zauderer did “not apply” in NIFLA because the notice
there at issue “no way relates to the services that
licensed clinics provide” but “[ilnstead it requires
these clinics to disclose information about state-
sponsored services.” 585 U.S. at 768-69 (emphasis the
Court’s). Here, both the suicide pamphlet and the
conflict resolution pamphlet require the dealers
“disclose information” about county-sponsored ser-
vices as well as services provided by third parties.
Pet.App.92,93. The dealers do not provide suicide
prevention or conflict resolution services or voluntar-
ily engage in speech about such services. Here, as in
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NIFLA, the rationale of Zauderer is completely absent.
The County does not dispute it.

The County argues that NIFLA is inapplicable
because the clinics there were not selling commercial
products. Id. That point is irrelevant because the
commercial context for compelled speech does not
“makel[] a difference.” 303 Creative LLC v. Elenis, 600
U.S. 570, 594 (2023). Both 303 Creative and Brown v.
Entertainment Merchants Ass’n, 564 U.S. 786 (2011),
involved compelled speech in a commercial context
and neither even cited Zauderer. “A speaker’s right
to ‘decide what not to say’ is ‘enjoyed by business
corporations generally.” Moody v. NetChoice, LLC,
144 S.Ct. 2383, 2410 (2024), quoting Hurley v. Irish-
American Gay, Lesbian and Bisexual Group of Boston,
515 U.S. 557, 573-74 (1995). “The government may
not, in supposed pursuit of better expressive balance,
alter a private speaker’s own editorial choices about
the mix of speech it wants to convey.” NetChoice, 144
S.Ct. at 2403.

The County argues that 303 Creative involved “a law
that forced a plaintiff to create art expressing a
message she disagreed with.” BIO 16. The dealers
likewise disagree with the County’s message. The
compelled speech at issue in 303 Creative and the
compelled dissemination of the County’s pamphlets
at issue here both involve the same “inherently
expressive choice ‘to exclude a message [they] did not
like from’ their speech compilation.” NetChoice, 144
S.Ct. 2410, quoting Hurley, 515 U.S. at 574. The
web designer at least had the option of not creating
wedding websites and could thus avoid communi-
cating the State-mandated message. The dealers here
have no such choice.
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The County also argues that 303 Creative and
Brown did not “involve[] commercial disclosure
requirements.” BIO 16. But 303 Creative involved
compelled speech in the commercial production of
professional websites, a fact the Court rejected as
irrelevant. 600 U.S. at 594. Brown involved labeling
requirements on the sale of commercial products,
violent video games. 564 U.S. at 789. The Court
applied strict scrutiny because the law “imposes a
restriction on the content of protected speech,” not
because it banned sales to minors. 564 U.S. at 799. The
Court ruled that “predictive judgments,” touted by the
County (BIO 23), are permissible only as “to content-
neutral regulation.” 564 U.S. at 799. The County’s
pamphlets are not “content-neutral.”

The County relies on this Court’s observation in
NIFLA that the Court does “not question the legality
of health and safety warnings long considered per-
missible, or purely factual and uncontroversial dis-
closures about commercial products.” BIO 16-17,
quoting NIFLA, 585 U.S. at 775. But “health and
safety warnings” or “product disclosures” are no more
presented in this case than they were in NIFLA. The
County does not dispute that the Ordinance is just
one “feature” of an “extensive gun-violence-prevention
campaign” that intentionally expropriates the “trust”
and goodwill that dealers have with their customers.
Pet.15-16. “Misattribution” is not merely a “risk,” it
is an integral part of the County’s “campaign.” See
NetChoice, 144 S.Ct. at 2432 & n.18; Hurley, 515 U.S.
at 574. The campaign is not the type of “warnings” or
“disclosures” referenced in NIFLA. To hold otherwise
would overrule the limits on Zauderer identified in
NIFLA.
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The County’s “campaign” is intended to “promot|e]
an approved message” and that is impermissible no
matter how “enlightened” the compelled speech “may
strike the government.” Hurley, 515 U.S. at 579. See
NIFLA, 585 U.S. at 768-69 (incorporating Hurley’s
rejection of Zauderer); NetChoice, 144 S.Ct. at 2431
(“If a compilation is inherently expressive, then the
compiler may have the right to refuse to accommodate
a particular speaker or message”), citing Hurley, 515
U.S. at 573. “[T]his general rule, that the speaker has
the right to tailor the speech, applies not only to
expressions of value, opinion, or endorsement, but
equally to statements of fact the speaker would rather
avoid.” Hurley, 515 U.S. at 573. See Riley v. National
Federation of the Blind of North Carolina, Inc., 487
U.S. 781, 790-91 (1988) (“the government, even with
the purest of motives, may not substitute its judgment
as to how best to speak for that of speakers and
listeners; free and robust debate cannot thrive if
directed by the government.”).

I1. Suicide Prevention and Conflict Resolution
Is Not Commercial Speech

The County’s opposition hinges on its assertion
that the Ordinance merely “imposes a commercial
disclosure requirement and is therefore subject to
review under Zauderer.” BIO 13. The County argues
that the Ordinance is commercial speech because
it regulates “retailers” and requires display and
distribution “at the point of sale” to “purchasers” and
“thus regulates retailers who ‘propose a commercial
transaction” and therefore relate solely “to the
economic interests of the speaker and its audience.”
Id. 15, quoting Central Hudson Gas & Elec. Corp.
v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557 (1980)
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(emphasis added). That view eviscerates the First
Amendment rights of businesses.

The commercial speech inquiry under Central
Hudson is not controlled by whom the law regulates or
by where the speech takes place, but rather by the
content of the speech being regulated, a point stressed
in the Petition (Pet.18-19) but ignored by the County.
The First Amendment protects “expression.” NetChoice,
144 S.Ct. at 2399-2400. Central Hudson thus held
that “we must determine whether the expression is
protected by the First Amendment.” 447 U.S. at
566. (Emphasis added). Whether the “expression”
is commercial is, in turn, controlled by whether the
“speech does ... ‘no more than propose a commercial
transaction” or relates solely to the “economic
motivation” of the speaker. Bolger v. Youngs Drug
Prods. Corp., 463 U.S. 60, 66-67 (1983), quoting Va.
State Bd. of Pharmacy v. Va. Citizens Consumer
Council, Inc., 425 U.S. 748, 762 (1976). (Emphasis
added). See Board of Trustees of State University of
N.Y. v. Fox, 492 U.S. 469, 473-34 (1989); City of
Cincinnati v. Discovery Network, Inc., 507 U.S. 410,
423 (1993).

Bolger is instructive. There, manufacturers and
distributors of contraceptives challenged a federal
statute banning the mailing of contraceptive adver-
tisements. This Court held that “[t]he mere fact that
these pamphlets are conceded to be advertisements
clearly does not compel the conclusion that they are
commercial.” 463 U.S. at 67. The Court further held
that “the reference to a specific product does not by
itself render the pamphlets commercial speech” and
nor was it sufficient that the regulated party had
“an economic motivation for mailing the pamphlets.”
Id. Rather the Court found that the pamphlets were
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commercial speech only because of “[t]he combination
of all these characteristics.” Id. (Emphasis the
Court’s). None of that analysis would have been
necessary if all that mattered was that the pamphlets
were distributed by a commercial entity, the test
adopted by the Fourth Circuit here. Pet.App.16a-17a.

The County’s pamphlets are not “advertisements,”
do not “propose a commercial transaction,” and are not
limited to a “specific product.” Neither the dealers nor
their customers have any “economic motivation” or
economic interest in the suicide prevention and con-
flict resolution “speech” contained in the pamphlets.
See X Corp. v. Bonta, --- F.4th ----, 2024 WL 4033063
at *8 (9th Cir. Sept. 4, 2024) (applying Bolger and
holding that commercial speech is limited to speech
that “communicates the terms of an actual or potential
transaction”); NetChoice, LLC v. Bonta, --- F.4th ----,
2024 WL 3838423 at *12 (9th Cir. Aug. 16, 2024)
(applying the “Bolger factors”). The pamphlets are not
commercial speech.

III. The Literature Is Not “Purely Factual
And Uncontroversial”

The second “essential feature” of Zauderer is
that the compelled speech must be “purely factual
and uncontroversial” and the County’s literature is
neither. Pet.21-24. In response, the County concedes
that the suicide pamphlet’s factual assertions are
supported only by a correlation but asserts that is
enough. BIO 21. The County thus ignores Brown’s
holding that correlation evidence is insufficient to
justify content-based restrictions on speech. Brown,
564 U.S. at 800-01. See also Free Speech Coalition, Inc.
v. Paxton, 95 F.4th 263, 281-82 (5th Cir. 2024), cert.
granted, No. 23-1122 --- S.Ct. ----, 2024 WL 3259690
(July 2, 2024). The Fourth Circuit’s flawed “logical
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syllogism” was the sole basis for its holding on this
point, Pet. 21-22, as the County admits. BIO 21.

The County argues that Petitioners and their expert
“misinterpret” the literature. BIO 22. Not so. The
pamphlet factually asserts that persons with access to
firearms “are More at Risk for Suicide than Others”
(Pet.App.88a), and that statement goes far beyond
any assertion of correlation. “Correlation” is not even
mentioned in this literature. The pamphlets use
correlation to imply causation and that is “junk
science.” JA0278-JA0279. See Pet.21-22. Such mis-
leading speech can never be “purely factual.” National
Ass’n of Wheat Growers v. Bonta, 85 F.4th 1263, 1278
(9th Cir. 2023).

“Purely factual” and “uncontroversial” are distinctly
different terms and cannot be collapsed into a single
inquiry as the Fourth Circuit did here. Pet.App.20a;
Amici Br.14. The test for “controversial” speech
focuses on the topic of the speech, not whether individ-
ual statements in the literature are factually accurate.
See Wheat Growers, 85 F.4th at 1277; X Corp., 2024
WL 4033063 at *8. For example, the compelled notices
in NIFLA failed under Zauderer not only because they
pertained to third-party services but also because the
notices concerned abortion which, the Court held, was
“anything but an ‘uncontroversial’ topic.” 585 U.S. at
769. (Emphasis added). There was no dispute that
the “content” of the compelled notices in NIFLA was
factually accurate but that did not matter. “Firearm
safety and violence are white-hot political topics.”
Amici Br.16.

IV. The Circuits Are In Conflict

The County discounts the Eleventh Circuit’s appli-
cation of Zauderer in NetChoice, LLC v. Attorney
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General, Florida, 34 F.4th 1196, 1227 (11th Cir. 2022),
arguing the conflict with that decision disappeared
when the case was vacated and remanded in
NetChoice. BIO 26. But this Court endorsed the
Eleventh Circuit’s approach, 144 S.Ct. at 2399, while
rejecting the Fifth Circuit’s analysis. 144 S.Ct. at
2399-2404. See Pet. 24-26. Those holdings support
Petitioners. Pet.25-26. The cases were remanded so
that the lower courts could evaluate the “full range of
activities” covered by the statutes, an issue not
presented here. 144 S.Ct. at 2397-98.

The County acknowledges that American Hospital
Ass’n v. Azar, 983 F.3d 528, 541 (D.C. Cir. 2020),
focused on the terms of services, but argues that
“nothing” in that decision limited Zauderer to terms of
services. BIO 25. Azar held that a focus on the terms
of services was “critical” to Zauderer. 983 F.3d at 540.
A “critical” element is not a “nothing.” The County
cites Azar’s reference to a “particular product trait”
(BIO 25-26) but that discussion concerned the separate
Zauderer requirement that the compelled speech
must be “reasonably related’ to the State’s interest in
preventing deception of consumers.” Azar, at 540-41,
quoting Zauderer, 471 U.S. at 650-51. The Fourth
Circuit expressly rejected that limitation on Zauderer.
Pet.App.15a. The Fourth Circuit’s decision thus con-
flicts with Azar twice over.

Nothing in American Meat Institute v. Dept. of
Agriculture, 760 F.3d 18 (D.C. Cir. 2014) (en banc),
allows the government to compel speech about any
“product trait,” as the County asserts. BIO 26. See
760 F.3d at 31-32 (Kavanaugh J., concurring) (“it is
plainly not enough for the Government to say
simply that it has a substantial interest in giving
consumers information”). “Suicide prevention” and
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“conflict resolution” are not “product traits” and the
“national origin” product information at issue in
American Meat is nothing like the County’s “gun-
violence-prevention campaign.” Id. 760 F.3d at 30.!

Book People, Inc. v. Wong, 91 F.4th 318, 339 (5th
Cir. 2024), holds that commercial speech is limited to
“le]xpression related solely to the economic interests
of the speaker and its audience.” (Citation omitted).
Free Speech Coalition ruled that the speech must
“propose commercial transactions.” 95 F.4th at 279-80.
The County asserts (BIO 27-28) that “nothing”
in these holdings conflicts with the Fourth Circuit’s
test. But the Fourth Court held that the “economic
interests” inquiry “understands ‘commercial’ far too
narrowly,” ruling that “commercial” includes any
“safety advisory” about a product sold commercially.
Pet.App.16a-17a. That holding is irreconcilable with
the test applied in Book People and Free Speech
Coalition. It is also at odds with the Ninth Circuit’s
recent holdings in X Corp., 2024 WL 4033063 at *8-*9,
and NetChoice, 2024 WL 3838423 at *12, both of which
applied Bolger to reject compelled speech.

The County argues (BIO 29) that Wheat Growers
is consistent with the Fourth Circuit’s test for
“uncontroversial” speech, but Wheat Growers looked to
“the topic of the disclosure and its effect on the speaker”
to determine “whether something is subjectively
controversial.” 85 F.4th at 1277. (Emphasis added).
The Fourth Circuit never considered any of those
factors. Pet. 21-22. As Amici suggest, the court’s

1 To the extent the majority opinion in American Meat divorced
Zauderer from its deception-prevention rationale for “expressive
content,” that reasoning has been superseded by NIFLA. Azar,
983 F.3d at 541; Pet.25.
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“paper thin” analysis on this point conflicts with the
approaches followed by other circuits. Amici Br.14-16.
Those conflicts are ignored by the County.

V. The Exclusion of Petitioners’ Expert
Cannot Stand

The exclusion of Petitioners’ expert was not “fact-
bound,” as the County asserts. BIO 25. It was result-
driven. See Free Speech Coalition, 95 F.4th 281-82 (a
“good-faith scientific or evidentiary dispute” precludes
application of Zauderer); Wheat Growers, 95 F.4th at
1281-82 (same). The district court’s exclusion was not
based on the expert’s “principles and methodology.”
General Electric Co. v. Joiner, 522 U.S. 136, 143
(1997), and Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 595 (1993). Pet.32. The court
improperly assessed the weight or credibility of the
expert’s testimony. Pet.31-32; Doucette v. Jacobs, 106
F.4th 156, 169 (1st Cir. 2024); Quiet Tech. DC-8, Inc.
v. Hurel-Dubois UK Ltd., 326 F.3d 1333, 1345 (11th
Cir. 2003).

VI. This Case Is An Excellent Vehicle

The Court has already plowed this ground in
NIFLA, 303 Creative, Hurley, Milavetz, United Foods,
Central Hudson, Bolger and now NetChoice. Summary
disposition is therefore appropriate. Pet.13; Caetano
v. Massachusetts, 577 U.S. 411, 412 (2016). At a
minimum, the Court should grant plenary review
or, alternatively, GVR this case with instructions to
reconsider the application of Zauderer in light of
NetChoice, just as the Court did with respect to the
Zauderer issues in NetChoice. 144 S.Ct. at 2399 n.3.
This case is particularly important because of the
Second Amendment concerns raised by the Ordinance.
Pet.29-30, Amici Br.17-22.
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The County faults Petitioners for supposedly failing
to “reconcile” the legal issues posed by the compelled
speech at issue here with the issues associated with
disclosures required by a myriad of other regulatory
schemes not before this Court. BIO 31. But cases are
decided “one at a time.” United States v. Hillary, 106
F.3d 1170, 1173 (4th Cir. 1997). This Court will have
ample opportunity to address Zauderer issues raised
by the County’s “parade of horribles” should the
occasion arise. See Simmons v. Himmelreich, 578 U.S.
621, 629 (2016).

Review is urgently needed because the type of
compelled speech at issue here is rapidly becoming
more and more Orwellian. The New York Legislature
has just passed Senate Bill 6649, which will impose
a $1,000 fine and 15 days of imprisonment for each
day the firearms dealer fails to post or distribute to
each customer dire warnings about firearms access.
See https:/bit.ly/4gbkDVs (last viewed Sept. 5, 2024).
These requirements and punishments are in addition
to any imposed by local jurisdictions, such as by
Westchester County, New York. Westchester County
Code of Ordinances, § 529.21.

The law enacted by Montgomery County, Maryland
(Pet.30 n.2) provides that any failure by the dealer
to display and distribute the County’s speech is a
“Class A” misdemeanor punishable, at the County’s
“discretion,” either by a civil fine of $500 for a first
offense or by a criminal fine of $1,000 and up to six
months of imprisonment. Montgomery County Code,
§§ 57-11A(d), 1-19. More State and local jurisdictions
can be expected to follow suit. See, e.g, City of Boulder,
Colorado Ordinances, § 5-8-40(b). As NetChoice, and
the Ninth Circuit's decisions in X Corp. and NetChoice
v. Bonta illustrate, compelled speech is fast becoming
the norm in other areas as well. See Amici Br.1-2.
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CONCLUSION

The petition for certiorari should be granted. The
Court should summarily reverse, grant plenary

review, or GVR this case for reconsideration in light of
NetChoice.

Respectfully submitted,

MARK W. PENNAK
Counsel of Record
MARYLAND SHALL ISSUE, INC.
9613 Harford Road
Ste. C #1015
Baltimore, MD 21234
(301) 873-3671
mpennak@marylandshallissue.org

Counsel for Petitioners

September 6, 2024
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Letter of Concern

SB 577 would require the Maryland Department of Health to develop literature
regarding firearms and ammunition for distribution to local health departments,
require local health departments to distribute the literature to firearms and
ammunition retailers in their county, require retailers to make the literature visible
and available and distribute the literature to purchasers, and require local health
departments to ensure retailer compliance with the requirements.

POSITION RATIONALE: The Maryland Association of County Health Officers (MACHO) submits a Letter of

Concern for SB 577. The bill would establish a requirement that MDH prepare literature
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training, suicide prevention, and conflict resolution and for local health departments
(LHDs) to carry out the work at the local level. MACHO supports the intent of the bill
but is concerned with the additional requirements placed on LHDs which are not funded.
Given additional proposed reductions to LHD funding, LHDs do not have the resources
to implement their portions of SB 577.

Under the bill, each LHD would be responsible for distributing the literature to the
firearm and ammunition retailers in their jurisdiction. Retailers would be required to
display and distribute the literature to anyone purchasing firearms or ammunition. LHDs
would also be required to conduct compliance checks to ensure that the materials are
displayed and distributed in accordance with the law.

Two (2) counties in the state, Anne Arundel and Montgomery, currently operate similar
programs at the local level designed at the community level with community support. In
Anne Arundel, teams of two (2) Behavioral Health staff conduct compliance checks of
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programs such as tobacco enforcement which might have the unintended effect of
reducing compliance with tobacco-related laws. Other impacts would be felt for other
locally identified and already allocated public health priorities.

MACHO believes addressing firearm violence is a public health issue. Unfortunately,
LHDs do not have the resources necessary to implement these requirements. For these
reasons, the Maryland Association of County Health Officers submits this letter of
concern for SB 577. For more information, please contact Ruth Maiorana, MACHO
Executive Director at rmaioral@jhu.edu or 410-937-1433. This communication reflects
the position of MACHO.

615 North Wolfe Street, Room E 2530 // Baltimore, Maryland 21205 // 410-937-1433


mailto:rmaiora1@jhu.edu

sb0577_kasuba_ UNF.pdf
Uploaded by: Thomas Kasuba

Position: UNF



Please find UNFAVORABLE SB 577
Public Safety — Distribution of Literature to Purchasers of Firearms and Ammunition

The U.S. Supreme Court’s decision in National Institute of Family and Life Advocates (NIFLA)
v. Becerra (2018) [1] directly addresses the issue of compelled speech. In NIFLA, the Court struck down
a California law requiring pro-life pregnancy centers to provide information about abortion services,
holding that the government cannot force private entities to disseminate messages with which they
disagree. The Court emphasized that the First Amendment protects individuals and businesses from being
compelled to promote government-mandated messages.

This bill implies that firearms are socially harmful, which conflicts with the views of many gun
owners and sellers. By forcing private businesses to distribute this literature, the government compels
them to act as messengers for a narrative they do not support, thus violating their First Amendment
rights. If (i.e. WHEN) challenged, this bill will probably face the same fate as the California law in
NIFLA, with courts finding that it improperly compels speech by private entities.

The mandated literature will frame firearm ownership as a public health problem, unfairly
stigmatizing law-abiding gun owners. This approach fails to recognize that the overwhelming majority of
firearm owners use their guns responsibly.

This bill imposes additional administrative requirements on firearm sellers, particularly small
businesses, who must ensure the literature is displayed, stocked, and provided to purchasers. It appears
that its sole true purpose is to entrap vendors so that they are fined. Its yet another legal landmine meant
to target a State disfavored industry. Also, giving printed literature to EVERY customer is certainly not
very "green!"

%%mﬂm

Thomas J. Kasuba (registered Democrat)
2917 Rosemar Drive

Ellicott City, MD 21043-3332
tomkasubamd@netscape.net
301-688-8543 (day)

February 1, 2025

[1] https://en.wikipedia.org/wiki/National Institute of Family and Life Advocates v. Becerra



