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DEPARTMENT OF HEALTH AND MENTAL HYGIENE
Subtitle 25 MARYLAND HEALTH CARE COMMISSION
10.25.16 Electronic Health Record Incentives

Authority: Health—General Article §§ 19-103(c)(2)(i) and (ii), 19-109(a)(1), 19—
143(d)(1),(2),(3),(4), and (1) Annotated Code of Maryland

Notice of Proposed Action

[]

The Maryland Health Care Commission proposes to repeal and replace Regulation .01,
.02, .03, .04, .05, .06, and .07 under COMAR 10.25.16 Electronic Health Record
Incentives.

This action was considered by the Commission at an open meeting held on January 16,
2014 notice of which was given through publication in the Maryland Register, under
State Government Article, §10-506, Annotated Code of Maryland.

Statement of Purpose
The purpose of this action is to require certain incentives be made available to primary
care practices for the adoption and use of electronic health records. The action requires
State regulated payors to provide incentives to practices that meet national requirements
in the use of an electronic health record. The regulation extends the incentives by two

years and specifies a process by which payors must report to the State on program
implementation.

Comparison to Federal Standards

There is no corresponding federal standard to this proposed action.
Estimate of Economic Impact
The proposed action has no economic impact.

Economic Impact on Small Businesses

The proposed action has minimal or no economic impact on small businesses.

Impact on Individuals with Disabilities

The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment

Comments may be sent to David Sharp, Director, Center for Health Information
Technology & Innovative Care Delivery, Maryland Health Care Commission, 4160
Patterson Avenue, Baltimore, Maryland 21215, or call (410) 764-3578, or email to N/A,
or fax to (410) 358-1236. Comments will be accepted through 4:30 p.m. on April 21,



2014. A public hearing has not been scheduled.
Open Meeting

Final action on the proposal will be considered by the Commission during a public
meeting to be held on May 15, 2014 @ 1:00 P.M., at 4160 Patterson Ave, Baltimore,
Maryland 21215.

Economic Impact Statement Part C
A. Fiscal Year in which regulations will become effective: FY 2014

B. Does the budget for the fiscal year in which regulations become effective contain
funds to implement the regulations?

Yes
C. If 'yes', state whether general, special (exact name), or federal funds will be used:

Maryland Health Care Commission
Special Funds

D. If 'no', identify the source(s) of funds necessary for implementation of these
regulations:

E. If these regulations have no economic impact under Part A, indicate reason briefly:
See Part A, Section I

F. If these regulations have minimal or no economic impact on small businesses under
Part B, indicate the reason and attach small business worksheet.

G. Small Business Worksheet:

Attached Document:

10.25.16.00 (January 15, 2014)

Title 10 DEPARTMENT OF HEALTH AND MENTAL
HYGIENE

Subtitle 25 MARYLAND HEALTH CARE COMMISSION

Chapter 16 Electronic Health Record Incentives

Authority: Health-General Article, 8§19-103(c)(2)(i) and (ii), 19-109(a)(1), and 19-143(d)(1), (2), (3), and (4) and (i), Annotated Code
of Maryland

“ALL NEW”
.01 Scope.



A. This chapter applies to each payor that is required to provide an incentive payment to each primary care
practice, including a practice owned by a hospital, that adopts and reaches an approved level of use of electronic
health records.

B. Only a primary care practice that meets the requirements established in this chapter may receive an adoption
incentive for electronic health record adoption under this program.

C. Adoption incentives under this chapter are available through December 31, 2016.

.02 Definitions.
A. In this chapter, the following terms have the meanings indicated.
B. Terms Defined.

(1) “Achieved NCQA level two recognition” means a primary care practice has received recognition from NCQA
Jfor meeting NCQA'’s 2011 or later standards for a level two patient centered medical home.

(2) "Attested to meaningful use” means a physician or nurse practitioner within a primary care practice has
achieved the meaningful use requirements under either the Medicaid or Medicare EHR Incentive Program and has
received confirmation of the attestation from:

(a) The Center for Medicare and Medicaid Services; or

(b) The Maryland Medical Assistance Program (Medicaid).

(3) “Electronic health record” or “EHR” means a complete electronic record system that is certified by an
authorized testing and certification body designated by the Office of the National Coordinator for Health Information
Technology and that contains health-related information on an individual.

(4) “EHR adoption incentive” means a payment that an eligible primary care practice can receive from a payor
to assist the primary care practice in adopting an electronic health record and attaining a required use level that:

(a) Consists of a one-time cash payment not to exceed $15,000 or an incentive of equivalent value agreed
upon by the primary care practice and payor; and

(b) Is based on a $25 per-patient payment applied to the total number of patients on the practice panel who
are Maryland residents.

(5) Fully insured health benefit plan.

(a) “Fully insured health benefit plan” means a medical policy, contract, or certificate for which an:

(i) Employer pays a per-employee premium to a payor and the payor assumes the risk of providing health
coverage for insured events and incurred administrative costs; or
(ii) Individual pays a premium to a payor.

(b) “Fully insured health benefit plan” does not include a self-insured health plan or a health plan for which
a payor is acting only as a third party administrator.

(6) Health care provider.

(a) “Health care provider” means a person who is licensed, certified, or otherwise authorized under Health
Occupations Article, Annotated Code of Maryland, to provide health care services in the ordinary course of business
or practice of a profession or in an approved education or training program.

(b) “Health care provider” includes a facility where health care is provided to patients or recipients,
including:

(i) A facility, as defined in Health-General Article, §10-101(e), Annotated Code of Maryland;

(ii) A hospital, as defined in Health-General Article, 819-301, Annotated Code of Maryland;

(iii) A related institution, as defined in Health-General Article, §19-301, Annotated Code of Maryland;

(iv) An outpatient clinic;

(v) A freestanding medical facility, as defined in Health-General Article, §19-3A-01, Annotated Code of
Maryland;

(vi) An ambulatory surgical facility, as defined in Health-General Article, §19-3B-01, Annotated Code of
Maryland; and

(vii) A nursing home, as defined in Health-General Article, §19-1401, Annotated Code of Maryland.

(c) For purposes of this chapter, “health care provider” does not include a health maintenance organization
as defined in Health-General Article, 819-701, Annotated Code of Maryland.

(7) “Incentive of equivalent value” means:

(a) Specific services;

(b) A gain-sharing arrangement;

(c) Rewards for quality and efficiency;

(d) In-kind payment; or

(e) Other items or services that can be assigned a specific monetary value.

(8) “Implementation period” means the first 120 days after the effective date of this chapter.

(9) “Meaningful Use” means the criteria and requirements established by the Centers for Medicare and
Medicaid Services as detailed under 42 C.F.R. § 142, 143, 422, et. al. (2010) and subsequent regulations.

(10) “Medicare and Medicaid EHR Incentive Programs” means the programs described at 42 C.F.R. pt. 412,
413, 422, and 495 (2010) and 42 C.F.R pt. 412, 413, and 495 (2012), adopted by the Centers for Medicare & Medicaid



Services (CMS) to implement provisions of the American Recovery and Reinvestment Act of 2009, the Medicare EHR
Incentive program as administered by CMS, and the Medicaid EHR Incentive program as administered by Medicaid.

(11) "MHCC” or “Commission" means the Maryland Health Care Commission.

(12) “NCQA” means the National Committee for Quality Assurance, a health care quality accreditation,
certification, and recognition body.

(13) “NPI” or “national provider identifier” means the unique individual identification number issued by the
National Provider System to a health care provider typically used in administrative and financial transactions.

(14) Payor.

(a) “Payor” means a State-regulated carrier that issues or delivers health benefit plans in the State and

includes:
(i) Aetna, Inc;
(ii) CareFirst BlueCross BlueShield;
(iii) CIGNA HealthCare Mid-Atlantic;
(iv) Coventry Health Care;
(v) Kaiser Permanente;
(vi) United Healthcare, Mid-Atlantic Region; and
(vii) The State Employee and Retiree Health and Welfare Benefits Program

(b) “Payor” does not include a managed care organization as defined in Health-General Article, Title 15,

Subtitle 1, Annotated Code of Maryland.
(15) “Practice panel” means:

(a) The patients who are Maryland residents and enrolled in a fully insured health benefit plan assigned by a
payor to a provider within a primary care practice at the time the primary care practice requests an EHR incentive
payment; or

(b) When a payor does not assign patients enrolled in a fully insured health benefit plan to a provider within a
primary care practice, the patients who are Maryland residents and enrolled with that payor in a fully insured health
benefit plan who have been treated by the primary care practice within the 24 months preceding a primary care
practice’s request for an EHR adoption incentive payment.

(16) “Primary care practice” means a medical practice located in the State that is composed of:

(a) One or more physicians who provide health care in family practice, general practice, geriatric, internal
medicine, pediatric medicine, or gynecologic practice and that uses one of the following CMS specialty codes in claims
submissions:

(i) Family practice (08);

(ii) General practice (01);

(iii) Geriatric medicine (38);

(iv) Internal medicine (11);

(v) Pediatric medicine (37); or

(vi) Obstetrics & Gynecology (16); or

(b) One or more nurse practitioners who provide health care in family practice, general practice, geriatric,
internal medicine, pediatric medicine, or gynecologic practice and that uses CMS taxonomy code in claims
submissions:

(i) Adult Health (363LA2100X);
(i) Family (363LF0000X);
(iii) Gerontology (363LG0600X );
(iv) Obstetrics & Gynecology (363LX0001X);
(v) Pediatric (363LP0200X );
(vi) Primary Care (363LP2300X); or
(vii) Women'’s Health (363LW0102X).
(17) “State” means the State of Maryland.
(18) “Third party administrator” means a person that is registered as an administrator under Title 8, Subtitle 3
of the Insurance Article, Annotated Code of Maryland.

.03 Program Description.

A. An EHR adoption incentive shall be available to a primary care practice that meets the requirements set forth in
Regulation .04 of this chapter.

B. A payor may exclude from a primary care practice’s EHR adoption incentive calculation the payor’s patient
members who were previously included in another primary care practice’s EHR adoption incentive calculation.

C. A payor may, upon notification to a primary care practice:

(1) Request additional information from a primary care practice to validate the primary care practice’s EHR

adoption incentive request; and



(2) Reduce a remaining EHR adoption incentive to a primary care practice if the payor determines that a
duplicate payment or an overpayment has been made under this chapter.
D. The MHCC may conduct audits to determine compliance with this chapter as follows:
(1) A payor shall cooperate with the MHCC'’s audit process and file information required by the MHCC in a
timely manner;
(2) A primary care practice shall cooperate with the MHCC'’s audit process and report requested information in
a timely manner; and
(3) If an audit reveals noncompliance with this chapter, the MHCC may require corrective action.
E. This chapter shall also apply to an entity that self-insures its health benefit plans, if federal law is amended to
allow state regulation of such EHR payments.

.04 Participation Requirements.

A. To be eligible for an EHR adoption incentive under this chapter, a primary care practice shall:

(1) Adopt a certified EHR;

(2) Complete and submit an EHR adoption incentive request to each appropriate payor from which the practice
desires an incentive award; and

(3) Demonstrate that the primary care practice has either:

(a) Attested to the current Meaningful Use requirements under the Medicare or Medicaid EHR Incentive
Program; or

(b) Participates in any MHCC approved patient centered medical home program and has achieved NCQA
level two recognition.

B. An EHR adoption incentive request shall include the following:

(1) Practice specific information:

(a) Name;

(b) Address;

(c) Specialty;

(d) Organizational national provider identifier number; and
(e) Tax identification number;

(2) The individual NPIs of each provider within the primary care practice.

(3) The estimated total number of patients on the practice panel, if available;

(4) The name and version of the certified EHR system implemented by the primary care practice;

(5) Documentation that the primary care practice meets the criteria for the EHR adoption incentive including:

(a) A copy of the confirmation received from CMS or Medicaid of acceptance of attestation to meaningful use
by at least one physician or nurse practitioner within the practice; or

(b) A copy of the NCQA level two recognition letter; and

(6) An attestation signed by an authorized member of the primary care practice that:

(a) The information contained in the request is accurate; and

(b) If the practice is led by a physician, that all the physicians within the primary care practice are using the
certified EHR system; or

(c) If the practice is led by a nurse practitioner, that all the nurse practitioners within the primary care
practice are using the certified EHR system

C. A payor shall issue an EHR adoption incentive request acknowledgement letter as soon as is reasonably possible
and no later than 45 days after receipt of an EHR adoption incentive request.

D. The meaningful use attestation of a physician or nurse practitioner may only be included in a single EHR
adoption incentive request to a payor.

E. A payor may request additional information as necessary to determine the validity of an EHR adoption incentive
request.

F. A payor shall process and pay in full the adoption incentive within 75 days of receiving a complete EHR adoption
incentive request.

G. A payor shall provide each primary care practice requesting an EHR adoption incentive with a written
notification regarding:

(1) The amount of the EHR adoption incentive awarded to the primary care practice;

(2) The method of distribution of the EHR adoption incentive; and

(3) The time period over which the incentive will be distributed.

H. A primary care practice that provided an attestation to meaningful use must give written notice within 90 days to
each payor that awarded an EHR adoption incentive to the practice under the following circumstances in the event that
the CMS, Medicaid, or its designated entity:

(1) Conducted a prepayment or post-payment audit of compliance with the participation requirements of the
Medicare or Medicaid EHR Incentive Program regarding the physician or nurse practitioner identified by the primary
care practice as part of its EHR adoption incentive request; and

(2) Determined that the physician or nurse practitioner had not met the requirements under the Medicare or
Medicaid EHR Incentive Program.



1. Payors may request reimbursement of the incentive payments made under this chapter to the primary care
practice in the event of notice provided by the primary care practice under sections .04H(1)-(2) of this regulation.

J. Nothing in this chapter shall require a group model health maintenance organization to provide an incentive to a
health care provider who is employed by a multispecialty group of physicians or nurse practitioners under contract
with the group model health maintenance organization.

.05 Incentive Payment Calculation by Payor.

A. An EHR adoption incentive is calculated at $25 per member, up to a maximum of $15,000 and limited to the
payor’s patient members on the practice panel.

B. Upon request by a primary care practice, a payor shall provide the practice, in a timely manner, with an
accounting of its EHR adoption incentive including the names of each patient included in the EHR adoption incentive
calculation.

.06 Reporting.
A. A payor shall submit:
(1) An annual report to the MHCC for calendar years 2011 through 2016 no later than 90 days after the end of
each calendar year, and
(2) At the request of the MHCC, a payor shall submit an interim report within 30 days of the Commission’s
request.
B. The annual and interim reports shall include:
(1) The number of EHR adoption incentive requests received by the payor for the requested calendar year or time
period;
(2) The number of EHR adoption incentive payment requests processed by the payor for the requested calendar
year or time period;
(3) The total value of incentives distributed for the calendar year or time period; and
(4) Other information available to the payor and requested by the MHCC to determine the effectiveness of EHR
adoption incentives programs.
C. A payor shall submit a final report to the MHCC no later than May 31, 2017 that includes all information
required in an annual report under this regulation.

.07 Incentive Program Transition

A. A payor has until the end of the implementation period to implement this chapter’s requirements.

B. Except as provided in section .07E of this regulation, a primary care practice that received an incentive under
earlier incentive program requirements is not eligible to receive an incentive under the requirements of this
replacement chapter.

C. A primary care practice may be eligible to receive an incentive provided under the requirements of an earlier
EHR adoption incentive regulation if the practice, under an earlier EHR adoption incentive regulation:

(1) Did not receive an incentive payment; and
(2) Prior to the effective date of this chapter:
(a) Submitted an incentive application and payment request; or
(b) Submitted an incentive application but not an incentive payment request.

D. A primary care practice in section .07C (1)(2)(b) of this regulation shall have 60 days after the effective date of
this replacement chapter to submit a payment request to the payor for a base and additional incentive, as provided in
earlier regulations.

E. Within 90 days after the effective date of this replacement chapter, a primary care practice that received an
additional incentive that was less than or equal to the base incentive under earlier incentive program requirements
may request that the payor award the difference between the previously received incentive payment and the incentive
payment calculated under this replacement chapter based on the practice’s eligible patient enrollment with the payor
at the time of the original payment.

F. A payor shall process a payment request within 75 days of receiving a complete EHR incentive request from a
primary care practice submitted under sections.07C, .07D, and .07E of this regulation.

“END ALL NEW”





