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Overview and Legal and Fiscal Impact

These regulations update the Department of Public Safety and Correctional Services’ fee
schedule to reflect a $13 pass-through fee that is to be collected by the Central Repository for
enrolling a non-criminal justice government agency into the Federal Bureau of Investigation
(FBI) Next Generation Identification Rap Back Program and to add specific language to clarify
the Central Repository’s responsibilities with regard to the enrollment of an agency.

The regulations present no legal issue of concern.

There is no impact on State or local agencies, unless a State or local agency elects to
cover the cost of the fee (as discussed below).

Regulations of COMAR Affected

Department of Public Safety and Correctional Services:
Criminal Justice Information System Central Repository: Implementation of the
Criminal Justice Information System Statute: COMAR 12.15.01.19
Federal Bureau of Investigation, Next Generation Identification Rap Back Program:
COMAR 12.15.06.01-.04

Legal Analysis

Background

The FBI’s fingerprint database has been used for background checks for job applicants
applying to industries authorized to vet criminal history, such as taking care of the elderly or
children, and certain hospital work. Traditionally, if a job applicant checks out, the FBI either
destroys the prints or returns them to the employer. Through the “Rap-Back” system, the FBI
now offers employers another option: the FBI may keep the fingerprints in order to alert the
employer if the new hire has a reportable incident at any point in the future. “The Rap-Back
Service will provide authorized users the capability to receive notification of criminal and, in
limited cases, civil activity of enrolled individuals that occurs after the initial processing and
retention of criminal or civil fingerprint transactions,” states the FBI Website. The FBI charges a
$13 fee for this service.
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Summary of Regulations

The department’s fee schedule for criminal history record checks that are done for
noncriminal justice purposes will now reflect the $13 FBI processing fee for enroliment in the
FBI Rap Back Program. References to the FBI Rap Back Service found in Regulation .19 are
deleted and replaced by the more detailed regulations found in the new chapter
COMAR 12.15.06.

The new chapter begins by defining terms, including “criminal history records check,”
“FBI Rap Back Program,” and “non-criminal justice government agency.”

The Central Repository is responsible for submitting fingerprints to the program. The
Central Repository must submit the fingerprints of employees or licensees of authorized
non-criminal justice government agencies to the FBI and retain the fingerprints for future
submission to the program or for national fingerprint searches.

If the agency is authorized by State statute, the Central Repository must enroll the agency
in the program, maintain a record of each previously processed individual employed or licensed
by the agency, and distribute the criminal history record information (CHRI) in accordance with
the program and federal regulations. The Central Repository must electronically notify an
enrolled agency of the availability of subsequent CHRI for an employee or licensee. The
notified agency must electronically respond to the notice within three business days, confirming
that the individual is currently an employee or licensee and that the CHRI should be released to
the agency, or advising that the individual is no longer an employee or licensee and the
individual should be removed from the service. The Central Repository is to annually prepare
and distribute a list of previously processed individuals to each enrolled agency. From the list,
an enrolled agency must delete individuals who no longer work for, and may not resume work
for, the agency, or delete individuals who are no longer licensed by the agency. The agency
must return the adjusted list within 15 working days of receipt. The Central Repository must
cease sending revised printed statements when notified that the previously processed individual
has been deleted from the list. The regulations authorize the Central Repository to charge a fee
for providing the service.

Legal Issue

The regulations present no legal issue of concern.

Statutory Authority and Legislative Intent

The department cites 8 10-221 of the Criminal Procedure Article and § 3-8A-27 of the
Courts and Judicial Proceedings Article as legal authority for the regulations. Section 10-221 of
the Criminal Procedure Article requires the Secretary of Public Safety and Correctional Services,
to establish, operate, and maintain the criminal justice information system and adopt regulations
for units in the executive branch of government, including regulations governing the
development of a fee schedule for obtaining criminal history record information for other than
criminal justice purposes. Section 3-8A-27 of the Courts and Judicial Proceedings Article
provides that the law concerning the confidentiality of police records does not prohibit the
criminal justice information system from including certain information about certain outstanding
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juvenile court records. This authority is correct and complete. The regulations comply with the
legislative intent of the law.

Fiscal Analysis

There is no impact on State or local agencies, unless a State or local agency elects to
cover the cost of the fee (as discussed below).

Agency Estimate of Projected Fiscal Impact

The changes update fee schedules for the criminal justice information system to reflect a
$13 processing fee charged by the FBI for enrollment by a noncriminal justice government
agency in the “Next Generation Identification Rap Back Program” for each national criminal
history records check for noncriminal justice purposes. If program enrollment for an initial
records check is chosen by an agency, the FBI will alert the agency on any subsequent events or
changes in status pertaining to that employee/licensee. The fee is collected by the criminal
justice information system and may be borne by the employee/licensee. It is a pass-through fee
paid to the FBI and has no fiscal impact on the criminal justice information system. Agency
costs would only be affected if agency funds are used to cover enrollment rather than requiring
the employee/licensee to cover the cost at the time that the initial check is done. Participation in
the program is entirely voluntary and need not be applied to each initial records check. The
Department of Legislative Services concurs.

Impact on Budget

There is no impact on the State operating or capital budget.

Agency Estimate of Projected Small Business Impact

The department advises that these regulatory changes have minimal or no impact on
small businesses in the State. The Department of Legislative Services concurs.
Contact Information

Legal Analysis: John J. Joyce — (410) 946/(301) 970-5350
Fiscal Analysis: Guy G. Cherry — (410) 946/(301) 970-5510
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