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Overview and Legal and Fiscal Impact 
 

 The regulation alters the criteria that are required to be used to define a special needs trust 

for a recipient of Medical Assistance long-term care services to make the criteria no more 

restrictive than federal law regarding the treatment of a special needs trust, as required under 

§ 14.5-1002 of the Estates and Trusts Article. 

 

 The regulation presents no legal issues of concern. 

 

 There is no fiscal impact on State or local agencies. 

 

 

Regulation of COMAR Affected 
 

Department of Health and Mental Hygiene: 

Medical Care Programs:  Medical Assistance Eligibility:  COMAR 10.09.24.08-2 

 

 

Legal Analysis  
 

Background  
 

 Chapter 613 of 2008 required the Department of Health and Mental Hygiene and the 

Department of Human Resources to develop a plan to integrate the functions necessary for the 

determination of Medical Assistance Program eligibility for long-term care services.  The law 

required the departments to create uniform procedures, guidelines, and forms to be used by all 

employees in the determination of eligibility and to streamline regulations, policies, and 

procedures related to the application for services. 

 

Summary of Regulation 
 

 To make it more manageable for an applicant to submit an application for Medical 

Assistance long-term care services and for employees to process the application, the regulation 

alters the following criteria that are required to be used to define a special needs trust to make the 

criteria no more restrictive than federal law. 

 

 The trust states that the beneficiary is disabled under COMAR 10.09.24.05-4B. 
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 If the trust allows for the termination of the trust before the death of the beneficiary, the 

trust is required to provide that (1) the department is required to receive all amounts 

remaining in the trust at the of time of termination up to an amount equal to the total 

Medical Assistance benefits paid on behalf of the beneficiary, after administrative expenses 

related to the termination of the trust; (2) other than specified amounts paid to the 

department and payment of administrative expenses and reasonable compensation to the 

trustee for trust management, along with reasonable costs associated with investment, 

legal, or other services, no entity other than the trust beneficiary may benefit from early 

termination of the trust; and (3) the power to terminate the trust is required to be held by 

someone other than the trust beneficiary. 

 

 Trust assets may not be used to purchase an annuity on the life of the beneficiary unless 

the trust provides that if the beneficiary dies before the final payments from the annuity 

have been made, the remaining payments are required to be paid directly to the department 

until the total Medical Assistance benefits paid on behalf of the beneficiary have been 

reimbursed. 

 

 The trust may not receive payments from a structured settlement or an annuity that was 

purchased by funds that are not part of the trust unless (1) the right to receive payments 

from the annuity or structured settlement has been irrevocably assigned to the trust and the 

assignment was made when the trust beneficiary was younger than 65 years of age and 

(2) the trust provides that if the beneficiary dies before the annuity or settlement is fully 

paid, the balance of the annuity or settlement is required to be paid directly to the 

department until the total Medical Assistance benefits paid on behalf of the beneficiary 

have been reimbursed. 

 

 A copy of the trust is required to be sent to the Maryland Medical Assistance Program, 

Division of Recoveries and Financial Services, and if any amendments are made to the 

trust, the amendments are required to comply with the specified criteria and a copy of the 

amendments are required to be sent to the Division of Recoveries and Financial Services. 

 

Legal Issues 
 

 The regulation presents no legal issues of concern. 

 

Statutory Authority and Legislative Intent 
 

  The department cites §§ 2-104(b), 2-105(b), and 15-121 of the Health – General Article 

and § 14.5-1002 of the Estates and Trusts Article as statutory authority for the regulations.   

 

 Section 2-104(b) of the Health – General Article authorizes the Secretary of Health and 

Mental Hygiene to adopt regulations to carry out the provisions of law that are within the 

jurisdiction of the Secretary.  Section 2-105(b) requires the secretary to supervise generally the 

administration of the health laws of the State and its subdivisions.  In accordance with applicable 

federal law and rules and regulations, including those under Title XIX of the Social Security Act, 
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§ 15-121 authorizes the department to make claim against the estate of a deceased Medical 

Assistance Program recipient for the amount of any medical assistance payments under Title 15 of 

the Health – General Article.  The claim is required to be waived by the department if, in its 

judgment, enforcement of the claim will cause substantial hardship to surviving dependents of the 

deceased.   

 

 Section 14.5-1002 of the Estates and Trusts Article requires each State agency that provides 

public benefits to individuals of any age with disabilities through means-tested programs, 

including the Medical Assistance Program, to adopt regulations that (1) are not more restrictive 

than existing federal law, regulations, or policies regarding the treatment of a special needs trust 

or supplemental needs trust, including a trust defined in 42 U.S.C. § 1396p(c)(2) and (d)(4); (2) are 

not more restrictive than any State law regarding trusts; and (3) do not require disclosure of a 

beneficiary’s personal or confidential information without the consent of the beneficiary.   

 

 This authority is correct and complete.  The regulation complies with the legislative intent 

of the law.   

 

 

Fiscal Analysis  
 

 There is no fiscal impact on State or local agencies. 

 

Agency Estimate of Projected Fiscal Impact 
 

 The regulation clarifies existing policies regarding special needs trusts for recipients of 

Medicaid long-term care services.  The department advises that the regulation has no impact on 

State or local governments.  The Department of Legislative Services concurs. 

 

Impact on Budget 
 

 There is no impact on the State operating or capital budget. 

 

Agency Estimate of Projected Small Business Impact 
 

 The department advises that the regulation has minimal or no economic impact on small 

businesses in the State.  The Department of Legislative Services concurs. 
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Legal Analysis:  Lynne Blume Rosen – (410) 946/(301) 970-5350 

Fiscal Analysis:  Jennifer B. Chasse – (410) 946/(301) 970-5510 




