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 DLS Control No. 16-128 

Overview and Legal and Fiscal Impact 
 

 The regulations implement Medicaid coverage of Applied Behavior Analysis services for 

children under the age of 21 years who have a diagnosis of Autism Spectrum Disorder. 

 

 The regulations present no legal issues of concern. 

 

 Medicaid expenditures increase by an estimated $5,460,163 (50% general funds, 50% 

federal funds) in fiscal 2017 to provide Applied Behavior Analysis (ABA) services to specified 

Medicaid enrollees.  Funding for these services is included in the fiscal 2017 budget.   

 

 

Regulations of COMAR Affected 
 

Department of Health and Mental Hygiene: 

Medical Care Programs:  Applied Behavior Analysis Services:  COMAR 10.09.28.01-.10 

 

 

Legal Analysis  
 

Background 
 

 Applied behavior analysis, defined as “the design, implementation, and evaluation of 

environmental modifications using behavioral stimuli and consequences to produce socially 

significant improvements in human behavior”, is used to treat autism spectrum disorder.  The 

Maryland Medical Assistance Program (program) has provided coverage of behavioral support 

services, but not specifically applied behavior analysis, to children with autism spectrum disorder 

under a federal section 1915(c) home and community-based services waiver.  The waiver has a 

cap on the number of children who may participate. 

 

 In a July 7, 2014 Informational Bulletin, the federal Center for Medicare and Medicaid 

Services (CMS) sought to clarify Medicaid coverage of services to children with autism.  The 

bulletin advised that “States are required to arrange for and cover for individuals eligible for the 

EPSDT [Early and Periodic Screening, Diagnosis, and Treatment] benefit any Medicaid coverable 

service listed in section 1905(a) of the [Social Security] Act that is determined to be medically 

necessary to correct or ameliorate any physical or behavioral conditions.”  CMS followed up with 

a September 2014 response to frequently asked questions on the bulletin.  The response clarified 

that CMS was not mandating applied behavior analysis services but expected states to determine 

what services are medically necessary for eligible individuals.   
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Summary of Regulations 
 

 The regulations provide for Medicaid coverage of applied behavior analysis services 

provided to children under the age of 21 years with a diagnosis of autism spectrum disorder.  The 

regulations include provider qualifications and conditions for participation, participant eligibility, 

covered services, limitations, payment procedures, recovery and reimbursement, cause for 

suspension or removal and imposition of sanctions, and appeals procedures.   

 

 Provider Qualifications:  Providers must be licensed, certified, or otherwise legally 

authorized to provide applied behavior analysis services.  They must also have a completed 

criminal background check at the time of hiring and every five years thereafter. 

 

 Participant Eligibility:  Participants must be under the age of 21 years; live in the 

community; be diagnosed with autism spectrum disorder by a qualified health care professional; 

exhibit the presence of maladaptive behavior or developmental skills deficits that significantly 

interfere with home, school, or community activities; have a prescription for applied behavior 

analysis services ordered by a qualified health care professional; and have a completed applied 

behavior analysis treatment plan. 

 

 Covered Services:  Covered services must be medically necessary, preauthorized by the 

program or its designee, and delivered in accordance with the participant’s treatment plan.  Eleven 

types of services, including assessments, treatments, parent training, and supervision, are covered.  

Services may only be delivered in a home or community setting, including clinics.  Respite services 

are not covered. 

 

 Payment:  Payment is provided through fee-for-service reimbursement in accordance with 

the fee schedule in the regulations. 

 

Legal Issues 
 

 The regulations present no legal issues of concern. 

 

Statutory Authority and Legislative Intent 
 

 The Department of Health and Mental Hygiene cites §§ 2-104(b), 2-105(b), and 15-103 of the 

Health – General Article as statutory authority for the regulations.  Section 2-104(b) authorizes the 

Secretary of Health and Mental Hygiene to adopt regulations to carry out the provisions of law that are 

within the jurisdiction of the Secretary.  Section 2-105(b) makes the Secretary responsible for the health 

interests of the people of this State and requires the Secretary to supervise generally the administration 

of the health laws of this State and its subdivisions.  Section 15-103 requires the Secretary to administer 

the Maryland Medical Assistance Program, specifies the scope of the program, authorizes the Secretary 

to establish a program under which program recipients are required to enroll in managed care 

organizations, and authorizes the Secretary to contract for the provision of care under the program to 

eligible program recipients.   
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This authority is correct and complete.  The regulations comply with the legislative intent of 

the law. 
 

 

Fiscal Analysis  
 

 Medicaid expenditures increase by an estimated $5,460,163 (50% general funds, 50% 

federal funds) in fiscal 2017 to provide Applied Behavior Analysis (ABA) services to specified 

Medicaid enrollees.  Funding for these services is included in the fiscal 2017 budget.   

 

Agency Estimate of Projected Fiscal Impact 
 

The regulations establish provider qualifications and conditions, participant eligibility, 

covered services and limitations, and payment procedures for coverage of ABA services for 

Medicaid enrollees younger than age 21 with a diagnosis of Autism Spectrum Disorder.   

 

The department’s initial submission estimated that coverage of ABA services would cost 

$13,390,440 (50% general funds, 50% federal funds) to serve an average 700 children monthly in 

fiscal 2017 (with services beginning January 2017).  The department has since submitted a revised 

estimate that assumes provision of services to an average 230 children monthly at a cost of 

$5,460,163 (50% general funds, 50% federal funds) in fiscal 2017.  The Department of Legislative 

Services concurs. 

 

In fiscal 2018, the number of children anticipated to receive ABA services under Medicaid 

is estimated to increase to a monthly average of 786.  The cost of providing ABA services in fiscal 

2018 is estimated to be $31,294,352 (50% general funds, 50% federal funds), which reflects 

provision of services for the full fiscal year. 

 

Impact on Budget 
 

 There is no impact on the State operating or capital budget in fiscal 2017 as funding for 

Medicaid ABA services is included in the fiscal 2017 operating budget.  The Department of 

Legislative Services notes that, while $13,390,440 is included in the budget for this purpose, only 

$5,460,163 is projected to be spent in fiscal 2017. 

 

Agency Estimate of Projected Small Business Impact 
 

 The department advises that the regulations have a meaningful economic impact on small 

businesses in the State as many ABA providers are small businesses.  The Department of 

Legislative Services concurs. 
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