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Overview and Legal and Fiscal Impact 
 

 These regulations update provisions related to procurement, including provisions related 

to minority business enterprises (MBEs), veteran-owned small business enterprises (VSBEs), 

certain mandatory contract clauses, the disclosure of certain political contributions, contract 

payment, contract security, certain vending facilities, and various other technical changes. 

 

 The regulations present a potential legal issue of concern. 

 

 There is no fiscal impact on State or local agencies. 

 

Regulations of COMAR Affected 
 

State Procurement Regulations: 

General Provisions:  Terminology: COMAR 21.01.02.01 

State Procurement Organization: Board of Public Works: COMAR 21.02.01.04 

Department of Budget and Management: COMAR 21.02.03.02 and .03 

Specifications: General Policies: COMAR 21.04.01.03 

Procurement Methods and Project Delivery Methods: General Provisions: 

COMAR 21.05.01.01 

Sole Source Procurement: 

COMAR 21.05.05.04 

Mandatory Written Solicitation Requirements: 

COMAR 21.05.08.03, .04, and .07 

Procurement of Human, Social, Cultural, and Educational Services: 

COMAR 21.05.12.01 through .07 

Contract Formation and Award: Bid and Contract Security/Bonds: 

COMAR 21.06.07.09 and .10 

Invoicing, Payment, and Interest on Late Payments: 

COMAR 21.06.09.01 through .06 

Contract Terms and Conditions: Mandatory Contract Provisions - All Contracts 

(except as provided under 

COMAR 21.05.07, 21.07.02, and 21.07.03): 

COMAR 21.07.01.08, .18, .20, .25, and .26 

Mandatory Construction Contract Clauses: 

COMAR 21.07.02.04 

Socioeconomics Policies: Minority Business Enterprise Policies: 

COMAR 21.11.03.09 

Vending Facilities on Property Controlled by Department of General Services: 

COMAR 21.11.09.01 and .02 
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Veteran-Owned Small Business Enterprises: 

COMAR 21.11.13.02 and .05 

Procurement of Architectural Services and Engineering Services: Department of General 

Services; A/E Services Exceeding $200,000: 

COMAR 21.12.04.10 and .10-1 

Department of General Services A/E Services $200,000 or Less: 

COMAR 21.12.05.01 

Procurement of Human, Social, Cultural, and Educational Services: General Regulations: 

COMAR 21.14.01.01 through .06 

 

 

 

Legal Analysis  
 

Summary of Regulations 
 

 Minority Business Participation 

 

 The regulations amend the standard clause to be included in solicitations containing a MBE 

subcontract participation goal to include language regarding contract renewal option terms and the 

overall MBE subcontract participation goal and subgoals established for the procurement. 

 

 Veteran-Owned Small Business Enterprises 

 

 The regulations provide that if a contract contains both a MBE goal and a VSBE goal, 

participation by a contractor or subcontractor that is dually certified as an MBE and VSBE may 

be counted toward meeting both the MBE and VSBE goals under certain circumstances. 

 

 Commercial Nondiscrimination 

 

 The regulations amend the required certification of commercial nondiscrimination and the 

commercial nondiscrimination clause to include in the definition of discrimination sexual identity, 

genetic information, or an individual’s refusal to submit to a genetic test or make available the 

results of a genetic test. 

 

 Political Contribution Disclosure 

 

 The regulations alter the mandatory political contribution disclosure provision and contract 

affidavit for all contracts that requires the contractor to comply with Title 14 of the Election Law 

Article by disclosing any contribution the contractor makes to a political candidate during a year 

in which the contractor receives a contract with a state or local governmental entity in excess of 

$200,000, including the name of each candidate to whom a contribution in excess of $500 was 

made during the reporting period.  The regulations also state how, when, and to whom the 

statement must be filed. 
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Contract Payments 

 

 The regulations include a new chapter on invoicing, payment, and interest on late 

payments.  The regulations set forth what information is required on an invoice, when an invoice 

is deemed received for purposes of determining a payment due date and the date on which interest 

will start to accrue, procedures an agency must use to review an invoice, how and when payment 

should be made, and the rate at which interest shall paid when a payment is late.  

 

The regulations also include in a mandatory clause provision information regarding the 

eligibility of the contractor to receive late payment interest under certain circumstances.  

 

Delegation of Procurement and Contracting Authority 

 

 The regulations specify the delegation by the Board of Public Works to the Secretary of 

Budget and Management to approve the award of certain contracts of $200,000 or less for rental 

vehicles supplied to using agencies.  The regulations also increase to $200,000 the amount of an 

architectural and engineering contract that may be awarded from the Department of General 

Services from solicitations made by the Director of the Office of Engineering and Construction in 

the Department. 

 

 Information Technology Contracts 

 

 The regulations repeal the applicability of certain requirements for the review and approval 

by the Department of Budget and Management of State agency procurements as they relate to 

certain contracts for information technology. 

 

 Bid and Performance Security 

 

 The regulations require a person signing a bid bond as an attorney-in-fact to include with 

the bid bond certain evidence of authority to bind the surety.  The procurement officer shall treat 

the failure to provide the evidence at the time of bid opening as a matter of responsiveness and 

treat questions of the authenticity and enforceability of the power of attorney at the time of bid 

opening as a matter or responsibility.  If the procurement officer contacts the surety to validate the 

power of attorney, the contracting officer must document certain information.  If the surety 

declares the power of attorney to be invalid, the procurement officer shall determine the bid to be 

nonresponsive and not allow the bidder to substitute a replacement power of attorney or a 

replacement surety. 

 

 The regulations also provide that a performance bond may be required for a contract for 

services, supplies, maintenance, or construction-related services expected to exceed $100,000, as 

determined by the procurement officer. 

 

 Vending Facilities on Property Controlled by Department of General Services 

 

 The regulations amend the definition of “vending machine income” to mean receipts, other 

than those of a licensed blind vendor, from vending machine operations after deducting the cost of 
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the goods sold, including reasonable services and maintenance costs.  The regulations also delete 

a certain obsolete provision. 

 

 eMaryland Marketplace 

 

 The regulations clarify that notice of award of certain sole source procurements that fall 

within the small procurement regulations do not need to be published in eMaryland Marketplace. 

 

 Miscellaneous Changes 

 

These regulations make technical and corrective changes to various sections of Title 21 of 

COMAR.  These changes include correcting outdated department names, updating the required 

forms for certain contracts, removing obsolete cross-references, and correcting references to 

statutes whose designation has altered.  In addition, the regulations transfer Title 21, Subtitle 14, 

Chapter 1 of COMAR – Procurement of Human, Social, Cultural, and Educational Services 

without change to Title 21, Subtitle 5, Chapter 12 of COMAR. 

 

Legal Issues 
 

The regulations present a potential legal issue of concern.  

 

The Department of Legislative Services notes that although Title 19 of the State Finance 

and Procurement Article does not include in its definition of “discrimination” “any disadvantage, 

difference, distinction, or preference in the solicitation, selection, hiring, or commercial treatment 

of a vendor, subcontractor, or commercial customer on the basis of sexual identity, genetic 

information or an individual’s refusal to submit to a genetic test or make available to results of a 

genetic test”, protections against discrimination on the basis of gender identity or genetic 

information are provided under § 20-606 of the State Government Article, which relates to 

employment discrimination in general.  The board has been notified of the discrepancy of the 

definition of “discrimination” between the two articles of the Annotated Code of Maryland and 

the possibility that this may raise a legal issue in regard to this regulation. 

 

 

Statutory Authority and Legislative Intent 
 

The board cites §§ 3-405, 3-412, 3-502, 11-101 11-201, 11-205, 11-206, 12-101, 12-107, 

12-202 through 12-204, 13-102, 13-103, 13-104, 13-106 through 13-111, 13-202, 13-205, 13-207 

through 13-209, 13-211, 13-216 through 13-219, 13-221 through 13-223, 13-225, 13-304, 13-314, 

13-317, 14-109, 14-301 through 14-308, 14-401, 14-406, 15-101 through 15-105, 16-102, 16-202, 

16-203, 16-602, 17-102 through 17-109, 17-401 through 17-402, and 19-114 and Title 19 of the 

State Finance and Procurement Article; §§ 4-104.1 and 4-104.2 of Article 41; §§ 14-204, 14-205, 

14-405, and 21-301 through 21-303 of the Education Article; §§ 14-101 through 14-108 of the 

Election Law Article; and §§ 15-502 and 15-503 of the State Government Article as the authority 

for the regulations.  The board also cites Chapter 471 of 1991; Chapter 608 of 1999; Chapters 216, 

268, 283, 293, 328, and 715 of 2009; Chapters 507, 508, and 619 of 2010; Chapters 252, 253, and 

254 of 2011; and Chapter 154 of 2012 as authority for the regulations. The cited authority is 
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overbroad. The correct authority for the regulations is found at §§ 3-502, 12-101, 12-107, 13-109, 

13-207 through 13-209, 13-216, 13-218, 13-219, 13-304, 14-109, 14-303, 14-604, 15-101 through 

15-105, 17-102 through 17-109, 17-402, 19-114, and 19-115 of the State Finance and Procurement 

Article; §§ 14-101 through 14-108 of the Election Law Article; and Chapter 271 of 2015 as 

statutory authority for the regulations. 

 

Section 3-502 of the State Finance and Procurement Article grants authority to the 

Secretary of Budget and Management to approve and submit to the board for concurrence certain 

leases of motor vehicles for use by officials and employees of the executive branch of State 

government.  Section 12-101 grants the board broad authority over State procurements and 

authorizes the board to adopt regulations to implement Division II of the article.  Section 12-107 

states the authority of the primary procurement units over certain procurements.  Section 13-109 

grants authority over small procurements to units of State government in accordance with the 

regulations of the primary procurement units.  Sections 13-207 through 13-209 authorize a 

procurement officer to require bid security for certain contracts in a form allowed by regulation.  

Section 13-218 sets forth certain mandatory clauses to be included in all contracts. Section 13-219 

requires a nondiscrimination clause to be included in all contracts.  Section 13-304 requires that 

the General Selection Board and Transportation Selection Board ensure that a recommendation to 

the Board of Public Works for the award of a procurement contract for architectural or engineering 

services costing over $200,000 is made on a competitive basis and includes an evaluation of the 

technical proposals and qualifications of at least two persons.  Section 14-109 sets forth the 

Maryland Vending Facilities for the Blind program and provides for regulations for the program. 

Section 14-303 sets forth requires the adoption of certain regulations regarding minority business 

enterprises.  Section 14-604 requires the board to adopt regulations regarding the Veteran-Owned 

Small Business Enterprise program.  Sections 15-101 through 15-105 set forth invoicing 

requirements, when payment on a contract shall occur, and the interest on late payments.  Sections 

17-102 through 17-109 set forth the requirements for security on construction contracts.  Section 

17-402 requires that each contract include a clause regarding the disclosure of certain political 

contributions.  Sections 19-114 and 19-115 set forth the required commercial nondiscrimination 

clause and certification of commercial nondiscrimination required to be completed by a bidder.  

Chapter 271 of 2015 repealed § 15-508 of the State Government Article and added § 13-212.1 

of the State Finance and Procurement Article. 

 

Sections 14-101 through 14-108 of the Election Law Article concern disclosures required 

to be made by persons doing public business. 

 

Chapter 271 of 2015 enacted § 13-212.1 of the State Finance and Procurement Article, 

which prohibits a person who assists an executive unit of State government in the drafting of 

specifications, an invitation for bids, a request for proposals for a procurement, or the selection or 

award made in response to an invitation for bids or request for proposals may not submit a bid or 

proposal for that procurement or assist or represent another person who is submitting a bid or 

proposal for that procurement.  

 

The relevant cited authority is correct and complete.  The regulation complies with the 

legislative intent of the law. 
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Technical Corrections and Special Notes  
 

 The board has amended its change to COMAR 21.06.07.10 to provide that a performance 

bond may be required for a contract for services, supplies, maintenance, or construction-related 

services expected to exceed $100,000, as determined by the procurement officer. 

 

 

Fiscal Analysis  
 

 There is no fiscal impact on State or local agencies. 

 

Agency Estimate of Projected Fiscal Impact 
 

 The regulations have no fiscal effect because they make technical and corrective changes 

to various sections of State procurement regulations.  These changes include correcting outdated 

references, moving existing regulations to new sections, codifying existing practices related to 

documentation of late payments, updating regulations to reflect recent statutory changes, and other 

nonsubstantive changes.  The Department of Legislative Services concurs. 

 

Impact on Budget 
 

 There is no impact on the State operating or capital budget. 

 

Agency Estimate of Projected Small Business Impact 
 

 The board advises that the regulations have minimal or no economic impact on small 

businesses in the State.  The Department of Legislative Services generally concurs; to the extent 

that the regulations add clarity to provisions related to the payment of vendors, they may be 

minimally beneficial to small businesses by facilitating more prompt payment by the State. 

 

 

Contact Information 
 

Legal Analysis:  Georgeanne Carter – (410) 946/(301) 970-5350 

Fiscal Analysis:  Michael C. Rubenstein – (410) 946/(301) 970-5510 

 




