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Overview and Legal and Fiscal Impact 
 

 The regulations:  (1) waive a requirement that a mail-in ballot application be date stamped 

under certain circumstances; (2) allow certain tasks related to processing mail-in ballots to be 

performed by a single individual instead of a bipartisan team only if a local board allows for in 

person observation of the canvass; (3) allow the canvass of mail-in votes to begin on 

October 1, 2020, and (4) provide that when a mail-in ballot and a provisional ballot are both 

received from the same voter, the provisional ballot is rejected. 

 

 These regulations present no legal issues of concern. 

 

 There are no costs imposed on State and local agencies. 

 

 

Regulations of COMAR Affected 
 

Board of Elections: 

Absentee Ballots:  Applications: COMAR 33.11.02.05 

Canvass of Ballots – Procedures:  COMAR 33.11.04.01 and .03 

Canvass of Ballots – Rejecting Ballots:  COMAR 33.11.05.04 

Provisional Voting:  Canvass of Ballots – Rejecting Ballots:  COMAR 33.16.06.04 

 

 

Legal Analysis  
 

Background 
 

These regulations are part of a series of emergency regulations making changes to election 

processes in response to the coronavirus pandemic. The Governor and State election officials are 

encouraging voters to vote by mail in the November 3, 2020, general election to reduce the risk of 

transmission of the coronavirus at polling places. At the Governor’s direction, the State Board of 

Elections mailed applications for mail-in ballots to all voters. A large percentage of votes are 

expected to be cast by mail. In addition, in his proclamations of August 10, 2020, and 

September 8, 2020, the Governor exercised his power under § 8-103 of the Election Law Article 

to make changes to election processes during a declared state of emergency. The proclamation 

authorized the use of voting centers instead of precinct polling locations in the November 3, 2020, 

general election. A voter may vote in person at any voting center in the voter’s county of residence. 

There will be a far smaller number of voting centers than the number of precinct polling places in 

a regular election, but the voting centers will be larger and have greater capacity to serve larger 
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numbers of voters in socially distanced environment. The switch to voting centers was made due 

to a reported shortage of election judges and facilities available to serve as polling places.  

 

Summary of Regulations 
 

 COMAR 33.11.02.05 provides that a mail-in ballot application received on or before 

October 18, 2020, does not have to be stamped with the date it was received if the local election 

director stores the application in a container labeled with the date the application was received. 

Existing regulations require that all mail-in ballot applications be date stamped, with certain 

exceptions.  

 

 COMAR 33.11.04.01 relates to the process of opening voted mail-in ballots and making 

an initial determination of whether the ballot is timely, the oath is signed, the envelope is sealed, 

and the ballot is acceptable for machine tabulation, among other things. The regulation provides 

that a local board may use one individual to perform these tasks if the local board provides for in 

person observation of the canvass. If a local board only provides for remote observation of the 

canvass through Internet livestream, the local board must use a bipartisan team to perform these 

tasks. Existing regulations require that these tasks be performed by a bipartisan team.  

 

 COMAR 33.11.04.03 authorizes a local board to begin the canvass of mail-in ballots no 

earlier than 8 a.m. on October 1, 2020. The regulation repeals existing language requiring the 

canvass of mail-in ballots to begin at 10 a.m. on the Thursday after the election and requiring a 

second canvass of mail-in ballots to begin at 10 a.m. on the second Friday after the election.  

 

 COMAR 33.11.05.04 and COMAR 33.16.06.04 repeal an existing requirement that when 

a mail-in ballot and a provisional ballot are both received from the same voter, both ballots must 

be rejected. Instead, the regulations provide that only the provisional ballot must be rejected.  

 

Legal Issues 
 

 These regulations present no legal issues of concern.  

 

Statutory Authority and Legislative Intent 
 

 The State board cites §§ 2-102(b)(4), 2-202(b), 9-303, 9-305, 9-306, 9-402, 9-403, 9-404, 

9-406, 11-301, 11-302, 11-303(c) and (e), and 11-304 of the Election Law Article as statutory 

authority for the regulations. Under § 2-102(b)(4), the State board has broad authority to adopt 

regulations to implement its powers and duties.  

 

 Under § 9-303, the State board is required to “establish guidelines for the administration 

of absentee voting by the local boards”. The guidelines must provide for “the application process”, 

“determining timeliness of receipt of applications and ballots”, “the canvass process”, “observers 

of the process”, “review of voted ballots and envelopes for compliance with the law and for 

machine tabulation acceptability”, and “standards for disallowance of ballots during the canvass”.  
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 Under § 9-403, the State board is required to “establish guidelines for the administration 

of provisional ballot voting by the local boards”. The guidelines must provide for “the canvass 

process” and “standards for disallowance of ballots during the canvass”.  

 

 Section 11-302(b)(1) states that “A local board may not open any envelope of an absentee 

ballot prior to 8 a.m. on the Wednesday following election day.” However, in his order of 

June 19, 2020, the Governor authorized State and local government agencies to “suspend the effect 

of any legal or procedural deadline, due date, time of default, time expiration, period of time, or 

other time of an act or event described within any State or local statute, rule, or regulation that it 

administers.” In issuing the June 19 order, the Governor exercised his authority under § 14-107(d) 

of the Public Safety Article, which authorizes him, after declaring a state of emergency, to 

“suspend the effect of any statute or rule or regulation of an agency of the State or a political 

subdivision”. Therefore, although not cited by the State board, § 14-107(d) of the Public Safety 

Article provides authority for the regulation authorizing the canvass of mail-in ballots to begin on 

October 1.  

 

 Although not cited by the State board, § 11-303(d)(2)(iii) requires a local board to reject a 

provisional ballot if “the individual cast more than one ballot for the same election”. This provision 

provides support for the regulation requiring rejection of a provisional ballot if the voter also cast 

a mail-in ballot.  

 

 With the addition of § 14-107(d) of the Public Safety Article and § 11-303(d)(2)(iii) of the 

Election Law Article, the relevant cited authority is correct and complete. The regulations comply 

with the legislative intent of the law.  

 

Emergency Status 
 

 The State board requests emergency status beginning September 22, 2020, and expiring 

December 31, 2020. This emergency period is within the normal time frames approved by the Joint 

Committee on Administrative, Executive, and Legislative Review. The State board indicates the 

emergency status is necessary so that the regulations can be in effect for the November 3, 2020 

general election. 

 

Technical Corrections and Special Notes 

 

 In response to a suggestion from the Department of Legislative Services, the State board 

agrees to add § 14-107(d) of the Public Safety Article and § 11-303(d)(2)(iii) of the Election Law 

Article as statutory authority for the regulations.  

 

 

Fiscal Analysis  
 

 There are no costs imposed on State and local agencies. 
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Agency Estimate of Projected Fiscal Impact 
 

 The State board advises that the regulations have no impact on State and local governments. 

The Department of Legislative Services concurs that the regulations do not impose costs on the 

State or local governments but notes that the additional flexibility provided in the regulations may 

result in savings in personnel costs for the local boards of elections.  

 

Impact on Budget 
 

 There is no impact on the State operating or capital budget. 

 

Agency Estimate of Projected Small Business Impact 
 

 The State board advises that the regulations have minimal or no economic impact on small 

businesses in the State. The Department of Legislative Services concurs. 

 

 

Contact Information 
 

Legal Analysis:  Stanford D. Ward – (410) 946/(301) 970-5350 

Fiscal Analysis:  Scott D. Kennedy – (410) 946/(301) 970-5510 

 




