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Overview and Legal and Fiscal Impact

The regulation incorporates by reference new federal job safety and health rules relating to
confined spaces in construction.

The regulation presents no legal issue of concern.

There is no fiscal impact on State or local agencies.

Regulation of COMAR Affected

Department of Labor, Licensing, and Regulation:
Division of Labor and Industry:
Maryland Occupational Safety and Health Act — Incorporation by Reference of Federal
Standards: COMAR 09.12.31.01

Legal Analysis
Background

Section 18 of the federal Occupational Safety and Health Act (OSHA) encourages states
to develop and operate their own job safety and health programs and precludes state enforcement
of OSHA standards unless the state has an OSHA-approved State Plan. Maryland is a State Plan
state, which means that it is required to adopt rules that are identical to or at least as effective as
the OSHA rules. On May 4, 2015, federal rules relating to confined spaces in construction were
adopted and published in the Federal Register as amendments to 29 CFR Part 1926. Accordingly,
the Division of Labor and Industry in the Department of Labor, Licensing, and Regulation is
required to adopt the new federal rules within six months of publication.

Summary of Regulation

The proposed regulation adds a new subsection O-2 to existing regulation
COMAR 09.12.31.01, incorporating by reference federal OSHA amendments relating to
Confined Spaces in Construction, 29 CFR Part 1926. The federal rules provide protections to
construction industry employees working in confined spaces.
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Legal Issues

The proposed regulation does not raise any legal issues of concern.

Statutory Authority and Legislative Intent

The department cites §§ 2-106(b)(4), 5-309(a)(1), and 5-312(b) of the Labor and
Employment Article as statutory authority for the regulation. Section 2-106(b)(4) authorizes the
Commissioner of Labor and Industry to adopt regulations to carry out the Maryland Occupational
Safety and Health Act, found under Title 5 of the Labor and Employment Article.
Section 5-309(a)(1) requires the commissioner to propose or recommend occupational safety and
health standards that are as effective as corresponding federal standards. Finally, § 5-312(b)
requires the commissioner to initiate the process for publishing and issuing a proposed regulation
within 45 days after the commissioner decides to adopt the regulation.

This authority is correct and complete. The regulation complies with the legislative intent
of the law.

Fiscal Analysis

There is no fiscal impact on State or local agencies.

Agency Estimate of Projected Fiscal Impact

The regulation incorporates by reference new protections for employees working in
confined spaces in construction. The department advises that the regulation has no impact on State
or local governments because there are already protections established for general industry. The
regulation replaces the Occupational Safety and Health Administration’s (OSHA) one training
requirement for confined space work with a comprehensive standard. The Department of
Legislative Services concurs.

Impact on Budget

There is no impact on the State operating or capital budget.

Agency Estimate of Projected Small Business Impact

The department advises that the regulation has minimal or no economic impact on small
businesses in the State. The Department of Legislative Services concurs. OSHA estimates that
the compliance costs are equivalent to approximately 1.64% of profits for affected small entities
generally, and approximately less than 0.10% of annual revenues for very small industries, though
the inelasticity of demand in construction would allow the costs to be offset by price increases in
most industries.
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Contact Information

Legal Analysis: Charity L. Scott — (410) 946/(301) 970-5350
Fiscal Analysis: Heather N. Ruby — (410) 946/(301) 970-5510
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