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CHAPTER
1 AN ACT concerning

2 StateProcurement Law - Construction Contracts - Contract Claims Process

3 FORthe purpose of modlfyl ng the time frame by which &pmeu#emm%etﬂeer—must_gwe

4  npeticeof-fina-action-on-afpreedrermen M notice concerning
5 the r&eolutlon of certain construction contract clams must be given; requiring that
6 anatice of a claim under a procurement contract for construction befiled within a
7 specified interval; restricting recovery when anotice of aclaim oraclaimis not

8 tlmelyflled requmng apetsenehacgedamtme\ﬂmgeeﬁaﬂelamsunder—a

9 acl unit to pay anundisputed

10 amount under a contract cIaJ m under specmed circumstances; reguiring that a

11 procurement contract for construction include a certain provision; medifying

12 . o " L

13

14

15

16 M ai : .

17 providing that the Maryland State Board of Contract Appeals may awvard a

18 contractor certain costs under limited circumstances; requiring the adoption of

19 certain regulations; and generally relating to the State procurementprocess as it
20 relates to construction contracts and contract management, claims processing, and
21 dispute resolution.

22 BY repedling and reenacting, with amendments,

23 Article - State Finance and Procurement
24 Section 13-218, 45-105; 15-217, 15-218; and 15-219
25 Annotated Code of Maryland

26 (1995 Replacement Volume and 1995 Supplement)
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1 BY repealing and reenacting, without amendments,

2 Article - State Finance and Procurement

3 Section 15-104, 15-105, 15-201, 15-215(a) and (b), 15-218, and 15-220
4 Annotated Code of Maryland

5 (1995 Replacement Volume and 1995 Supplement)

6 BY addingto

7 Article - State Finance and Procurement

8 Section 45-2221 15-221.2

9 Annctated Code of Maryland

10 (1995 Replacement Volume and 1995 Supplement)

11 SECTION 1. BEIT ENACTED BY THE GENERAL ASSEMBLY OF

12 MARYLAND, That the Laws of Maryland read as follows:

13 Article- State Finance and Procur ement

14 13-218.

15 (a) Each procurement contract shall include clauses covering:

16 (1) termination for defaullt;

17 (2) termination wholly or partly by the State for its convenienceif the head

18 of the primary procurement unit determines that termination is appropriate;

19 (3) variations that occur between estimated and actual quantities of work in
20 aprocurement contract;

21 (4) liquidated damages, as appropriate;

22 (5) specified excuses for nonperformance; and

23 (6) except for real property leases, the unilatera right of the Stateto order
24 inwriting:

25 (i) changesin the work, if the changes are within the scope of the

26 procurement contract; and
27 (ii) atemporary stop or delay in performance.

28 (b) In addition to the clauses required under subsection (@) of thissection, a
29 procurement contract for construction shall include;

30 (1) aclause providing for contract modification if the condition of asite
31 differsfrom the condition described in the specifications; AND

32 (2) A CLAUSE COVERING THE REQUIREMENTS FOR NOTICE OF
33 CONTRACT CLAIMS, SUBMISSION OF CONTRACT CLAIMS, AND RESOLUTION OF
34 CONTRACT CLAIMS UNDER § 15-219 OF THISARTICLE.
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1 (c) Each procurement contract shall include a clause that givesto the parties
2 notice that preexisting regulations apply to the procurement contract in accordance with
3 §11-206 of thisarticle.

4 (d) At any time after the parties enter into a procurement contract they may
5 include additiona clauses in the procurement contract, by consent, without consideration.

6 (e) A clause required under this section for contract modification of or change
7 ordersto aprocurement contract for construction shal:

8 (1) make each contract modification or change order that affects the price
9 of the procurement contract subject to:

10 (i) prior written approval from the unit and any other person
11 responsible for the procurement contract; and

12 (i) prior certification by the fiscal authority responsible for the unit

13 about:

14 1. the availability of money; and

15 2. the effect of the contract modification or change order on the

16 project budget or the total construction cost; fand}

17 (2) prohihbit the contract modification or change order if the certification by
18 thefiscal authority discloses that the contract modification or changeorder will increase

19 the cost beyond budgeted and avail able money, unless:

20 (i) sufficient additional money is made available; or

21 (i) the scope of the project is adjusted to allow completion within the
22 project budget-ANDB

23 NGEUBEAPRO

24 15237 AND-15-219 OF FHISARHCLE.

25 15-104.

26 (a) Except as provided in 8 15-105 of this subtitle, interest shall accrue at the rate
27 of 9% per annum on any amount that:

28 (1) is due and payable by law and under the written procurementcontract;
29 and

30 (2) remains unpaid more than 45 days after a unit receives an invoice.

31 (b) Interest shdl accrue beginning on the 31t day after:

32 (1) the day on which payment becomes due under a procurement contract;
33 or

34 (2) if later, the day on which the unit receives an invoice.
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1 15-105.
2 A unit isnot liable under § 15-104 of this subtitle for interest:
3 (1) unless within 30 days after the date on the State's check for the amount

4 on which the interest accrued, the contractor submits an invoice for the interest;

5 (2) if acontract claim has been filed under Subtitle 2 of thistitle-EXCEPT
6 FOTHEEXTENTPAY-MENTHSAUTHORIZED-UNBER 815-219(E)-OF FHISHFLE,;
7 (3) accruing more than 1 year after the 31st day after the unitreceives an

8 invoice; or

9 (4) on an amount that represents unpaid interest.

10 15-201.

11 In this subtitle, "Appeals Board" means the Maryland State Board of Contract

12 Appeds.

13 15-215.

14 (a) Inthis Pert 111 of this subtitle the foll owing words have the meanings

15 indicated.

16 (b) (1) "Contract clam" means a claim that relates to a procurementcontract.

17 (2) "Contract clam" includes a claim about the performance, breach,

18 modification, or termination of the procurement contract.
19 15-217.

20 (a) (1) A prospective bidder or offeror, abidder, or an offeror maysubmit a
21 protest to the procurement officer.

22 (2) A person who has been awarded a procurement contract may submit a
23 contract claim to the procurement officer.

24 (b) ) [A] EXCEPT AS PROVIDED IN PARAGRAPH{(2) OF THIS SUBSECTHON
25 815-219 OF THIS SUBTITLE, A protest or contract claim shall be submitted within the time

26 required under regulations adopted by the primary procurement unit responsible for the
27 procurement.
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1 15-218.

2 (a) Except as provided under § 15-219 of this subtitle, a procurement officer who
3 receives a protest or a contract claim shall comply with this section.

4 (b) (1) On receipt of aprotest or contract claim under § 15-217 of this subtitle,
5 aprocurement officer:

6 (i) shall review the substance of the protest or contract claim;

7 (i) may request additional information or substantiation through an
8 appropriate procedure;

9 (i) may discuss with interested parties and, if appropriate, may
10 conduct negotiations with the person initiating the protest or contractclaim; and

11 (iv) shall comply with any applicable regulations.

12 (2) Unless clearly inappropriate, the procurement officer shallseek the
13 advice of the Office of the Attorney General.

14 (c) (1) Subject to subsection (b) of this section and consistent with the State
15 budget and other applicable laws, the procurement officer shdl:

16 (i) resolve the protest or contract claim by agreement of the parties;
17 (ii) wholly or partly deny the protest or contract claim; or
18 (iii) wholly or partly grant the relief sought by the person who

19 submitted the protest or contract claim.

20 (2) The procurement officer promptly shal send the decision inwriting to
21 thereviewing authority.

22 (d) Unless otherwise provided by regul ation, the decision of the procurement
23 officer shall be reviewed promptly by:

24 (1) the head of the unit; and

25 (2) the head of the principal department or other equivalent unit of which
26 theunitisapart.

27 (e) (1) Except as provided under paragraph (3) of this subsection, the reviewing
28 authority shal approve, disapprove, or modify the decision of the procurement officer.

29 (2) The action of the reviewing authority under this subsectionshall be the
30 final action of the unit.

31 (3) The reviewing authority may remand the proceeding with instructions to
32 the procurement officer.

33 (4) On remand, the procurement officer shall proceed under subsection (b)
34 of this section in accordance with those ingtructions.

35 {F-FHEPROCUREMENT-OFFICER-WITHIN-90-DAY S AFTFER RECENANG-A
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1 PARHESAGREESHALL-GNETFHECLAIMANTWRIFEN-NOHCE OFTHEFINAL
2 ACHONTFAKEN-UNDERTHIS SECTHON-

3 15-219.

4 (a) EXCEPT TO THE EXTENT A SHORTER PERIOD IS PRESCRIBED BY

5 REGULATION GOVERNING DIFFERING SITE CONDITIONS, A CONTRACTOR SHALL

6 FILEA WRITTEN NOTICE OF A CLAIM RELATING TO A PROCUREMENT CONTRACT

7 FOR CONSTRUCTION WITHIN 30 DAYS AFTER THE BASIS FOR THE CLAIM IS KNOWN
8 OR SHOULD HAVE BEEN KNOWN.

9 (B) Within UNLESS EXTENDED BY THE UNIT, WITHIN 30 days after submitting a
10 notice of a contract claim under a procurement contract for construction UNDER §-15-217
11 OFFHISSUBHFLE, a contractor shall submit to the unit awritten explanation that states:

12 (1) the amount of the contract claim;

13 (2) the facts on which the contract claim is based; and

14 (3) dl relevant data and correspondence that may substantiate the contract
15 clam.

16 {b) (C) (1) Subject to paragraph (2) of this subsection, the head ofthe unit

17 engaged in procurement of the construction shall review the contract claim.

18 (2) If the unit is part of a principa department or other equivalent unit, the
19 Secretary of the principa department or the equivalent official shall review the contract
20 claim, unless review has been delegated by regulation to the head of the unit.

21 {e} (D) The person who reviews a contract claim under subsection {b)(C) of this

22 section shall:

23 (1) investigate the contract claim; and

24 (2) give the contractor written notice of aresolution of the contract claim;
25 (1) within [180] 90 days after receiving the contract claim or alonger

26 period to which the parties agree, IF THE AMOUNT OF THE CONTRACT CLAIM ISNOT
27 MORE THAN THE AMOUNT UNDER WHICH THE ACCELERATED PROCEDURE MAY BE
28 SELECTED BEFORE THE APPEALS BOARD; OR

29 (1) FOR ANY OTHER CONTRACT CLAIM, WITHIN 180 DAYS AFTER
30 RECEIVING THE CONTRACT CLAIM OR A LONGER PERIOD TO WHICH THE PARTIES
31 AGREE.

32 B} (E) RECOVERY UNDER A CONTRACT CLAIM ISNOT ALLOWED FOR ANY
33 EXPENSE INCURRED:

34 (1) MORE THAN 30 DAY S BEFORE THE REQUIRED SUBMISSION OF FHE A

35 NOTICE OF A CLAIM UNDER 8§45 21/B}2-OF FHHS SUBHFLEISNOFALLOWED
36 SUBSECTION (A) OF THIS SECTION; OR
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1 (2) UNLESS THE TIME FOR SUBMISSION OF A CLAIM IS EXTENDED
2 UNDER SUBSECTION (B) OF THIS SECTION, MORE THAN 60 DAY S BEFORE THE

3 REQUIRED SUBMISSION OF THE CLAIM.

10 GOVERNINGPROGRESSPAYMENTSUNDERTFHE-CONTRACT UNIT DETERMINES

11 THAT IT ISRESPONSIBLE FOR A PORTION BUT NOT ALL OF THE AMOUNT CLAIMED
12 BY THE CONTRACTOR, SUBJECT TO THE TERMS OF THE CONTRACT, THE UNIT SHALL
13 PAY THE UNDISPUTED AMOUNT.

14 (2) PAYMENT OF THE UNDISPUTED AMOUNT:

15 (1) ISNOT AN ADMISSION OF THE LIABILITY OF THE UNIT ON THE
16 CLAIMS; AND

17 (11) DOES NOT PRECLUDE RECOVERY OF THE AMOUNT PAID IFIT
18 SUBSEQUENTLY IS DETERMINED THAT THE DETERMINATION OF THE UNIT WAS NOT
19 CORRECT.

20 [(A] A (G) (1) A decison not to pay a contract claim ORFO-BENY-PARHAL
21 PAY-MENT-OFTHECLAIM isafind action for the purpose of appeal to theAppeas
22 Board.

23 (2) The failureto reach a decision within the time required under
24 subsection (c) of this section may be deemed, &t the option of the contractor, to be a
25 decision not to pay the contract claim.

26 [(e)] &) (H) At thetime of fina payment, the unit shall:

27 (1) release the retainage due to the contractor; and

28 (2) pay any interest that:

29 (i) has accrued on the retainage from the time of payment of the

30 semifinal estimate; and

31 (ii) is due and payabl e to the contractor.
32 15-220.
33 (a) Except for a contract claim related to alease for real property, abidder or

34 offeror, a prospective bidder or offeror, or acontractor may appeal the final action of a
35 unit to the Appeals Board.

36 (b) An apped under this section shall be filed:

37 (1) for aprotest, within 10 days after receipt of the notice of a final action;
38 and
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1 (2) for acontract claim, within 30 days after receipt of the notice of afinal
2 action.

3 15-221.2.

4 (A) THISSECTION ONLY APPLIESTO A CLAIM RESULTING UNDER A

5 CONTRACT FOR CONSTRUCTION.

6 (B) THE APPEALS BOARD MAY AWARD TO A CONTRACTOR THE REASONABLE
7 COSTS OF FILING AND PURSUING A CLAIM, INCLUDING REASONABLE ATTORNEY

8 FEES, |IF THE APPEALS BOARD FINDS THAT THE CONDUCT OF UNIT PERSONNEL IN

9 PROCESSING A CONTRACT CLAIM ISIN BAD FAITH OR WITHOUT SUBSTANTIAL

10 JUSTIFICATION.

11 (C) THE APPEALS BOARD SHALL ADOPT REGULATIONS TO IMPLEMENT THIS
12 SECTION.

13 15-222.%
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4 SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect
5 October 1, 1996.





