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FISCAL AND POLICY NOTE

House Bill 680 (Delegate Schudt,al.)
Economic Matters

Commercial Law - Maryland Cigarette Sales Below Cost Act - Cost to Retailer
and Wholesaler

This bill changes how the cost of cigarettes is determinedligying the statutory
definitions of “basic cost of cigarettes” and “cost to the letaiin the Maryland
Cigarette Sales Below Cost Act. The basic cost of cigar&tehanged to mean the
invoice or replacement cost of cigarettes. The cost to thieret derived by adding the
retailer’'s cost of doing business, which is assumed to be 8% obabie cost of
cigarettes, to the invoice or replacement cost of the cigarettes.

The bill also removes the definition of “cost to wholesaler” and gpecial cost
provisions for wholesalers and retailers provided in statute.

Fiscal Summary

State Effect: None. The change does not materially affect State finariés,
enforcement activity may be modified.

Local Effect: Any increase in the judicial workload of the circuit courts lbarhandled
with existing resources.

Small Business Effect: Potential minimal. Small businesses may sell cigarébirea
slightly lower price.

Analysis

Current Law: The basic cost of cigarettes means the lesser of thecéngost or the
replacement cost of cigarettes to the retailer or wholesalduding in-freight charges
not reflected in the invoice or replacement cost minus any ti@deunt received. The



basic cost of cigarettes for wholesalers may include the dck fvalue of any State
cigarette taxes paid. Under certain circumstances, the pregenagiolesale or retail
cost may be reduced.

The Cigarette Sales Below Cost Act prohibits a retailertal@saler with intent to injure
a competitor or destroy or substantially lessen competition from:

o selling cigarettes below cost;

° selling cigarettes in combination with any merchandise iother merchandise is
given free of charge or sold at a price below cost;

° selling cigarettes in combination with any other merchantlige total sale price

Is less than cost to the retailer or wholesaler of therefigs and the retail or
wholesale cost of all other items included in the sale, includemgsi given free of
charge in connection with the sale;

° giving cigarettes free of charge, except in the case of speqalkaged
manufacturers’ samples; or
° making any rebate, advertising allowance, or any other concessaamimection

with the sale of cigarettes whereby the cigarettes are effectnielypslow cost.

In addition, a retailer may not purchase cigarettes from a wdileleat a cost that directly
or indirectly is less than the cost to the wholesaler by rapgns, including offering,

accepting, or attempting to induce a rebate in price or concassg@mnection with the

cigarette sale.

The prohibition against the sale of cigarettes below cost doeppigtiathe sale is made

in good faith to meet competition; as part of a final liquidationlosing of the business;

as imperfect, damaged, or discontinued cigarettes; as pabooiaeide clearance sale; or
under the direction or order of a court.

The Comptroller is required to enforce compliance with theaict calculate minimum
costs as specified in the Act. On complaint of the Comptroll@my person affected, a
circuit court has the authority to enjoin a retailer or whadkrsfrom the commission of
any act prohibited by the Act and award damages and costs. TherGltenis required
to suspend or revoke the cigarette licensee of any person who violates the Act.

Under the Sales Below Cost Act, a retailer or wholesalerai(@f good) with intent to
injure a competitor or to destroy competition may not advertifer to sell, or sell at
retail sale or wholesale sale any item of merchandisesatthan its cost to the retailer or
its cost to the wholesaler, respectively. On complaint feoperson who claims to be
injured from the action, a circuit court may issue an injunctgainst a retailer or
wholesaler who is found to be engaging in selling merchandise belowascpsbhibited.
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Except with respect to combination sales and concessions, #eBEdbw Cost Act does
not apply to cigarette sales.

Background: The Comptroller's Office advises that a rise in conm¢afor violations

of the Act may occur because the wholesale cost for cigarettered to be the invoice
cost only, and thus it is lower than under current law. Currentlycdbeto wholesalers
can be reduced by trade discounts and increased by the cigarette tax plus a -&bfh mark

Because the bill allows a reduction in the wholesale cost gdireltes, cigarette
wholesalers in the State may sell cigarettes at a gratad actually lower than the price
the company paid. By specifying that the “basic cost of ciges'eis only the invoice or
replacement cost, and allowing for other costs — such as in-fakighgjes or taxes paid —
to be excluded, cigarette wholesalers may be able to selettem below cost without
violating the Cigarette Sales Below Cost Act. Thus, large walglesthat may be more
able to incur short-term losses may benefit. The ComptrolldfiseCadvises that there
were 79 wholesalers in the State who sold nearly 2 billion packdgafettes in
fiscal 2008; however, 61.5% of this market was controlled by the top 5 wholesalers

State Fiscal Effect: According to the Comptroller's Office, there have been four
complaints of violations of the Act so far in fiscal 2009, angheicomplaints in
fiscal 2008. None of these complaints resulted in a violation. Thaitccourts have
jurisdiction to impose damages or issue an injunction related toAdte The
Comptroller's Office advises that the increase in number ahptaints does not
materially affect the workload of the circuit courts.

Additional I nformation
Prior Introductions: None.
CrossFile: SB 770 (Senator Astle) - Finance.

Information Source(s): Comptroller's Office, Judiciary (Administrative Office tfie
Courts), Office of the Attorney General (Consumer Protectimsidn), Department of
Legislative Services

Fiscal Note History:  First Reader - March 4, 2009
ncs/mwc

Analysis by: Michael T. Vorgetts Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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