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Criminal Law - Third Degree Sexual Offense - Person in Position of Authority

This bill specifies that “a person in a position of authority,” whatikast six years older
than the victim, may not engage in sexual contact, a sexual acigmal intercourse

with a minor: (1) while the minor is enrolled or participatinghe institution, program,
or activity at which the person in authority works; or (2) who wasipusly enrolled or

participating in the institution, program, or activity at which pleeson in the position of
authority was working at the same time. A violator is guiltyhef fielony of third degree
sexual offense and subject to a maximum penalty of 10 years imprisonment.

The bill repeals current law prohibitions against a person in aigpof authority
committing certain sexual acts against minors under the prambitagainst the
misdemeanor of fourth degree sexual offense. The bill also repeatsree-year statute
of limitations for a prosecution of sexual abuse of a minor studgrd person in a
position of authority, as a fourth degree sexual offense.

Fiscal Summary

State Effect: Potential minimal increase in State correctional costs @ngote persons
being sentenced to a State correctional facility rather tHaocahfacility. Although the

bill effectively expands, and increases the severity of, existingilptions relating to

persons in positions of authority, it is not expected to have disgrtiimpact on State
correctional costs. General fund revenues could decrease minasadlyesult of some
cases shifting from the District Court to the circuit courts.

Local Effect: Potential minimal decrease in local correctional costs @ueote persons
being sentenced to a State correctional facility rather than a locatytacili



Small Business Effect: None.

Analysis

Current Law: There is no general prohibition against consensual sex with anyperso
age 16 or older. However, depending on the age of the victim and the ¢anoessof

the event, a person unlawfully engaging in sexual acts with a minor coslibfeet to a
charge of second degree rape or second, third, or fourth degree ciéetise. Penalties
range from a fine of up to $1,000 and/or imprisonment for up to 1 yeara(for
misdemeanor fourth degree sexual offense) to a maximum imprisb@in20 years (for

the felony of second degree rape).

Under the State’s prohibition against third degree sexual offense, a person may not

° (a) engage in sexual contact with another without the consent of thre atice
(b) employ or display a dangerous weapon, or a physical objecththatidtim
reasonably believes is a dangerous weapon; suffocate, strangle, disfrgafict
serious physical injury on the victim or another in the courseoofnatting the
crime; threaten, or place the victim in fear, that the victimgromdividual known
to the victim, imminently will be subject to death, suffocationarggulation,
disfigurement, serious physical injury, or kidnapping; or commitctirae while
aided and abetted by another;

° engage in sexual contact with another if the victim is a rignteefective
individual, a mentally incapacitated individual, or a physically lesplindividual,
and the person performing the act knows or reasonably should know theisictim
a mentally defective individual, a mentally incapacitatedividual, or a
physically helpless individual,

o engage in sexual contact with another if the victim is under taeobd4 years,
and the person performing the sexual contact is at least 4 yearstiodn the
victim;

° engage in a sexual act with another if the victim is 14 or 15syeldr and the
person performing the sexual act is at least 21 years old; or

° engage in vaginal intercourse with another if the victim is 1450yehrs old, and

the person performing the act is at least 21 years old.

A violator is quilty of the felony of third degree sexual offense a@uthject to
imprisonment for a maximum of 10 years.

The crime of fourth degree sexual offense prohibits a person from aggaga sexual
act or vaginal intercourse with a victim who is 14 or 15 yeatsaotd the defendant is at
least four years older than the victim. Chapter 317 of 2006 providesvitragpecified
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exceptions, a “person in a position of authority” may not engage @xwakact, sexual
contact, or vaginal intercourse with a minor who, at the time ofatige contact, or
intercourse, is a student enrolled at a school where the persmplgyed. A violator is
guilty of the misdemeanor of fourth degree sexual offense and subj@ctxionum

penalties of imprisonment for one year and/or a fine of $1,000.

Under the State’s prohibition against sexual child abuse (applicdi#a the victim is
under 18 years of age) by persons with custodial responsibilitiesuzehold or family
members, a violator is guilty of a felony and subject to a maxinmprisonment of 25
years.

A person is prohibited from engaging in three or more acts in ancamgi course of
unlawful sexual conduct with a victim under age 14. A violatguisty of a felony and
is subject to imprisonment not exceeding 30 years. A sentenceddhforghis violation
may be separate from and consecutive to or concurrent with a sentence for claild abus

This bill provides a new and expanded definition of “a person in a position of authority.”

Background: In fiscal 2008, the Division of Correction (DOC) had a totalketaf
64 persons convicted of third degree sexual offense and 12 persondezbv¥itourth
degree sexual offense; the Division of Parole and Probation had laintasiee of
190 persons convicted of third degree sexual offense and 172 pevseitded] of fourth
degree sexual offense.

Changing crimes from misdemeanors to felonies means thatqii)cases are likely to
be filed in the circuit courts rather than the District Count] 82) some persons may
eventually serve longer incarcerations due to enhanced penalty gngyiapplicable to
some offenses for prior felony convictions. Accordingly, it suased that this bill shifts
an unknown number of cases from the District Court to the cirouits. It is not known
whether such a prospective shift may spur more plea bargainsaféext actual
sentencing practices for this offense.

State Expenditures: General fund expenditures may increase minimally as a m&sult
the bill's incarceration penalty due to more people being commat®dDiC facilities and
increased payments to counties for reimbursement of inmate cdste number of
people convicted of these proposed crimes is expected to be minimal.

Persons serving a sentence longer than 18 months are incaldar&©C facilities.
Currently, the average total cost per inmate, including overheadjrismatsl at $2,600
per month. This bill alone, however, should not create the need foroadtlibeds,
personnel, or facilities. Excluding overhead, the average cost of housiagy &0C
inmate (including variable medical care and variable operatistg) is $342 per month.
Excluding all medical care, the average variable costs total $164 per month.
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Persons serving a sentence of one year or less in a jurisdidiemtioan Baltimore City
are sentenced to local detention facilities. For persons sentienagdrm of between 12
and 18 months, the sentencing judge has the discretion to order that #ecedrd
served at a local facility or DOC. The State reimbursamsnites for part of their
incarceration costs, on a per diem basis, after a person has $@mags. State per diem
reimbursements for fiscal 2010 are estimated to range from &Z&1 per inmate
depending upon the jurisdiction. Persons sentenced to such a ternminmoBalCity are
generally incarcerated in DOC facilities. The Baltimd&Zay Detention Center, a
State-operated facility, is used primarily for pretrial detentions.

Local Expenditures. Expenditures may decrease minimally as a result of thes bill’
incarceration penalty. Counties pay the full cost of incarcerdtorpeople in their
facilities for the first 90 days of the sentence, plus patth@iper diem cost after 90 days.
Per diem operating costs of local detention facilities apeeted to range from $46 to
$141 per inmate in fiscal 2010.

Additional I nformation
Prior Introductions. None.
CrossFile: SB 681 (Senator Muset al.) - Judicial Proceedings.

Information Source(s): Allegany County, Harford County, Montgomery County,
Talbot County, Wicomico County, Baltimore City, City of AnnapolistyGof Bowie,
Town of Elkton, City of Takoma Park, Town of Thurmont, Department of Human
Resources, Maryland State Department of Education, Departmergatththnd Mental
Hygiene, Judiciary (Administrative Office of the Courts), Démant of Juvenile
Services, Department of State Police, Office of the Publicemikfr, Department of
Public Safety and Correctional Services, State’s Attorneysbéiation, Department of
Legislative Services

Fiscal Note History:  First Reader - March 13, 2009
ncs/kdm

Analysis by: Guy G. Cherry Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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