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Maryland Uniform Power of Attorney Act - Loretta's Law

This bill establishes the Maryland Uniform Power of Attorney Ard repeals existing
statutory provisions relating to powers of attorney.

Fiscal Summary

State Effect: It is uncertain what effect the bill might have on the numbeaseés filed
relating to powers of attorney; therefore, any effect on the watkédathe Judiciary
cannot be reliably estimated.

Local Effect: See above.

Small Business Effect: None.

Analysis

Bill Summary: The bill applies to all powers of attorney except a power coupled with an
interest in the subject of a power, given as security, or giveorasgderation; a power to
make health care decisions; a proxy or other delegation to sxenty and all rights with
respect to an entity, or a delegation of authority to execute, bezx @@y to, or amend a
document or agreement governing an entity or entity ownershipshtarpower created
on a form prescribed by a governmental entity for a governmentalose; a power
created as part of, or in connection with, an agreement estaglshiattorney and client
relationship; and a power of attorney that states it is not subject to the lmllisipns. A
power of attorney is durable (not terminated by the principal’'spexgy) unless it
expressly provides that it is terminated by the incapacity gbtineipal. The principal is
the person who has granted authority to an agent in a power of attoiney bill's
various provisions address:



signature and acknowledgement requirements for proper execution of agiower
attorney, validity of a power of attorney, and applicable lawditermining the
meaning and effect of a power of attorney;

when a power of attorney becomes effective; when a power oheytegrminates;
when an agent’s authority under a power of attorney terminatethods of
resignation by an agent; the validity and enforceability ofa@rohan agent after

the termination of a power of attorney, performed in good faith ankdowtit
knowledge of the termination; the validity and enforceability of arohan agent
under a nondurable power of attorney performed in good faith and without
knowledge of a principal’'s incapacity; and the effect of a subseguexdicuted
power of attorney on a previous power of attorney;

eligibility of a person to serve as an agent under a power of attorney;

the ability of a principal to designate two or more personsttasacoagents under
a power of attorney; the ability of a principal to designate,rantgauthority to
designate, one or more successor agents; the authority of coagents@asser
agents; and the liability of an agent for a breach of fiduciary dotymitted by
another agent;

acceptance of appointment as an agent under a power of attorney;

standards applicable to an agent’s actions and other requiremeais agfent;
liability of an agent; and disclosure by the agent of receiptbudisments, or
transactions conducted on behalf of the principal upon request by iepecif
persons or entities or order of a court;

authority of an agent that must be expressly granted in a poweowiegt, subject
to the provisions of a power of attorney, the authority of an ageietram overall,

general grant of authority, or a general grant of authority with cé$pespecific

subjects; subject to the provisions of a power of attorney, limigaton a general
grant of authority with respect to gifts; property with resgecivhich the agent
may exercise authority under the power of attorney; and thet effean act

performed by an agent under a power of attorney; and

the ability of a person, in dealing with an agent, to rely on an adkdged
(purportedly verified before a notary public or other individual autledrip take
acknowledgments) power of attorney without liability;
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° required acceptance of an acknowledgedutory form power of attorney, with
specified exceptions, and sanctions applicable to a refusal of an aekgedl
statutory form power of attorney required to be accepted undemnithe
provisions;

° the nomination of a guardian in a power of attorney, in the event an appotngm
necessary, and the effect of an appointment of a guardian ofiticgal's estate
or other fiduciary charged with management of the principal’s propartyhe
agent’s authority and the power of attorney;

° persons that may petition a court to construe a power of attornegview an
agent’s conduct, and grant appropriate relief; and the principal’syatailihave
such a petition dismissed, unless the court finds the principal Gagexity to
revoke the agent’s authority or the power of attorney; and

o entittement of an agent to reimbursement for reasonable expersssd on
behalf of the principal and, if indicated in the power of attorrregsonable
compensation.

The bill also prohibits an agent that is not an ancestor, spousksoendant of the
principal, unless the power of attorney otherwise provides, freatiag in the agent, or
a person to whom the agent owes a legal obligation of support, an tintertése
principal’s property.

The bill includes a statutory form power of attorney and an oakitorm for use by an
agent to certify facts concerning a power of attorney.

The bill does not supersede other laws applicable to financialiimtis or other entities.
Those laws control if inconsistent with the bill.

Except as otherwise provided in the bill, the bill applies to a p@iattorney created
before, on, or after October 1, 2009, and a judicial proceeding concerpiogen of
attorney commenced on or after October 1, 2009. The bill also appli@zgudicial
proceeding concerning a power of attorney commenced before October 1u2@33,
the court finds that application of a provision of the bill would sarfislly interfere with
the effective conduct of the judicial proceeding or prejudice the rights of a pantgiahn
case the superseded law applies. An action taken before October 1s po0@ffected
by the bill.
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Current Law: With the exception of an instrument or portion of an instrumentgreat i
advance directive appointing a health care agent under the HealénaGArticle of the
Annotated Code (which is governed by that Article), when a prihdggignates another
person as an attorney in fact or agent by a power of attorneyitingyit is a durable
power of attorney unless otherwise provided by its terms.

An action taken by an attorney in fact or agent pursuant to the péwaé&orney during a
period of disability, incompetence, or uncertainty as to whethepriheipal is dead or
alive has the same effect and inures to the benefit of and Iiadsrincipal as if the
principal was alive, competent, and not disabled.

If a guardian is appointed for a principal, the attorney in factgentaaccounts to the
guardian rather than the principal. The guardian has the same thewemcipal would
have if not for the principal’s disability or incompetence, to reyakispend, or terminate
all or any part of the power of attorney or agency.

The death, disability, or incompetence of a principal who has exkeautgower of
attorney in writing does not revoke or terminate the agency as tattthreey in fact,
agent, or other person who, without actual knowledge of the death, disability,
incompetence of the principal, acts in good faith under the powatarhey or agency.
In the absence of fraud, an affidavit executed by the attorneytiorfagent, stating that
the attorney in fact or agent did not have actual knowledge of @hecation or
termination of the power of attorney is conclusive proof of the nonré&weocar
nontermination of the power at that time. Any action taken bindgriheipal and the
principal’s heirs, legatees, and personal representatives unlesstherwise invalid or
unenforceable.

Background: The Maryland Uniform Power of Attorney Act is a modifiedsien of
the 2006 Uniform Power of Attorney Act (UPOAA) drafted, and appioead
recommended for enactment in all states, by the Nationafie@mce of Commissioners
on Uniform State Laws. The UPOAA was drafted based on a natewvialv of state
power of attorney legislation, a national survey sent to statadsaciations and other
pertinent organizations, and input from various other sources. TheeAatssas a
codification of state legislative trends and collective best practices.

According to the prefatory note of the Act, the UPOAA containggsadrds for the
protection of an incapacitated principal, but primarily is “a eedefault rules that
preserve a principal’'s freedom to choose both the extent of an sgetiority and the
principles to govern the agent’'s conduct.” The UPOAA has been adoptddhio and
New Mexico and introduced in 2009 in Colorado, lllinois, Indiana, Maine, Madyl
Minnesota, Montana, Nevada, Oregon, and Virginia.
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State and Local Expenditures: The bill could affect the number of cases brought
relating to powers of attorney, possibly as a result of the piibsisions allowing a wide
group of individuals/entities to petition a court to construe a powattofney or review
an agent’'s conduct or the bill's provisions relating to acceptance tdcanowledged
statutory form power of attorney.” On the whole, however, whetreebill would lead

to an increase or decrease in cases, and to what extent, canel@ldg estimated. The
effect on the Judiciary’s workload, therefore, cannot be reliably estimated.

Additional Information

Prior Introductions: SB 87 of 2008, a similar bill, passed the Senate as amended and
received a hearing in the House Judiciary Committee but noefuatttion was taken.

HB 412 of 2008, another similar bill, received a hearing in thécizwg Committee but

no further action was taken. SB 185 of 2007 received an unfavorable freporthe
Senate Judicial Proceedings Committee, and HB 961 of 2007 recehesttiag in the
Judiciary Committee but was later withdrawn. Unlike the 2008 kind this bill,

SB 185 and HB 961 of 2007 did not include Section 120 of the Uniform Act (Q7n

this bill), which provides for sanctions for specified refusaladcept an acknowledged
statutory form power of attorney.

Cross File: None.
Information Source(s): Judiciary (Administrative Office of the Courts), National
Conference of Commissioners on Uniform State Laws, Departmeritegislative

Services

Fiscal Note History:  First Reader - February 10, 2009
ncs/kdm Revised - Senate Third Reader - March 30, 2009

Analysis by: Scott D. Kennedy Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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