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Criminal Law - Early Release of Inmate Subject to Deportation Order

This bill authorizes the Maryland Parole Commission (MPChtwsitler the early release
of an inmate who is subject to a final order of deportation under specified cirogpsta

Fiscal Summary

State Effect: The bill will not significantly affect incarceration expenuéds for the
Division of Correction.

Local Effect: None.

Small Business Effect: None.

Analysis

Bill Summary: In addition to other criteria that must be considered beforesme¢ean
inmate on parole, MPC may consider releasing an inmate atna@after the period of
imprisonment has begun if the inmate: (1) is subject to adn&r of deportation issued
by the U.S. Immigration and Naturalization Service (the pressecdo U.S. Immigration
and Customs Enforcement, hereafter referred to as ICE); amé&g2)ot been convicted
of a crime of violence. The parole has to be conditioned spdlifiza the prompt
deportation of the inmate. MPC may make the conditional grantrbyf garole only
when MPC has received an assurance from ICE that an order otadiemokvill be
executed or that deportation proceedings will begin promptly on retdatbee inmate
from the custody of the Department of Public Safety and CaooreadtServices (DPSCS)
and that the inmate will not be released from ICE custody,r dth@n through



deportation, without first providing MPC a reasonable opportunity tange for the
execution of a warrant for the retaking of an inmate.

An inmate who has been granted parole subject to deportation has toveeeddo ICE
custody with the MPC warrant for retaking the inmate if the tems released from
custody other than by deportation.

If the inmate is not deported, MPC must execute the warrantt gitecamate’s return to
DPSCS custody and, within 60 days after return, personally interfiewnmate to
determine whether the inmate should be paroled if the inmaiaisnom period of the
sentence has been served. The return of a person to DPSCS who is granted pacble subj
to deportation is not deemed to be a parole delinquency. The timeisp€EE custody

has to be credited against the term of the sentence. Howaviemate granted parole
subject to deportation who is subsequently committed to the cuefo¥?SCS for a
felony offense committed after release must serve theimderaof the original sentence

and may not receive credit for the time between release DPBSCS custody and the
parole revocation caused by the new offense.

Current Law: A “crime of violence” includes:

abduction;

first degree arson;

kidnapping;

manslaughter, except involuntary manslaughter;
mayhem;

maiming;

murder;

rape;

robbery;

robbery with a dangerous weapon;

carjacking and armed carjacking;

first or second degree sexual offense;

use of a handgun in the commission of a felony;
first degree child abuse;

sexual abuse of a minor (under specified circumstances);
an attempt to commit any of the above crimes;
continuing course of conduct with a child;
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° first degree assault;
o assault with intent to murder, rape, or rob; and
o assault with intent to commit first or second degree sexual offense.

Except as otherwise provided by law, or in a predetermined parebseshgreement, an
inmate is not eligible for parole until the inmate has servexmiinement one-fourth of
the inmate’s aggregate sentence. MPC must request the Dividhamadé and Probation
to investigate inmates in local correctional facilities, and@hasion of Correction to
investigate inmates in State correctional facilities, tordgtee who has been sentenced
to serve at least six months in a correctional facility amdeskeat least one-fourth of the
aggregate sentence in confinement. Other provisions apply to inwateshave
committed violent crimes, are sentenced to multiple terms,r@rsantenced to life
imprisonment.

Each hearing examiner and commissioner determining whether an iisnsaiéable for
parole and the Parole Commission before entering into a predetdrpanele release
agreement must consider 10 factors enumerated in statute. Catisidef whether an
inmate is lawfully subject to deportation is not required by State law.

Background: According to U.S. Census estimates, the foreign born population in
Maryland is 683,157. The estimated number of those foreign born residentare
undocumented ranges between 225,000 and 275,000. There are no reliabliesstim
the portion of those arrested and detained who are undocumented aliens.

A “criminal alien” is a noncitizen who is residing in the Unitethtes legally or illegally
and is convicted of a crime. Criminal aliens are eligibler&noval from the United
States because criminal activity violates immigration lavoweler, if a criminal alien
goes through a trial and receives a sentence, that individual is icustedy of the
sentencing jurisdiction until the sentence has been completed.

DPSCS attempts to identify citizenship status for any individual sesddéndhe Division
of Correction during the intake process at the Maryland Reception, Diagnasd
Classification Center. ICE is notified via fax when foreignhb(riot illegal citizenship
status) is suspected by way of an inmate’s own admission, ctimatary check, and/or
interviewer suspicion. Upon notification, ICE agents (1) come tdeitikty to interview
the inmate; (2) indicate, without seeing the inmate, if aim@tawill be lodged; or
(3) wait to dispose of the case once the inmate is traadféora designated institution,
primarily the Maryland Correctional Institution, Hagerstown fales or the Maryland
Correctional Institution for Women in Jessup. DOC attempts toehallsriminal aliens
at either of these facilities because of the proximity to redd@dges responsible for
hearings regarding immigration issues. In most cases, ICE leddetiner against the
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undocumented immigrant and, once the inmate’s sentence has beeetedngol the
inmate is paroled, ICE takes custody of the inmate.

The Maryland Parole Commission, the Division of Correction, artfl && currently
developing a memorandum of understanding to implement a program sioitare
established in New York in which eligible foreign born offenders agredeportation
and are granted parole for that purpose. This program was implemehted York in
1995, with savings of over $140 million reported since that time. Ofiynaérs with a
final deportation order, serving sentences for nonviolent offenses woudtigiide for
this proposed program. In addition, the number of alien status cbecksincrease so
that deportable aliens are not released into the community andeasedhe likelihood
of detention for any aliens who reenter the United States and are argested a

State Expenditures. It is anticipated that whatever resources are required tadeons
those inmates subject to deportation for early release on mamlbe met with existing
resources, and that incarceration costs will not be significantly affecte

MPC advises that inmates identified by ICE have a detaineeglaith the correctional
facility. Upon release, ICE is notified and the offender is rialkkeo federal custody.
Instances have occurred when parole was granted on the assumptidre tbiemnder
would remain in federal custody until deportation, but the defendeagtaally released
before deportation proceedings. MPC standard practice is to grant palgleo
offenders who have already been ordered deported from the United States.

MPC has advised that a greater concern than those offenderarevtgyanted parole
subject to deportation are the large number of offenders whose talies is unknown at
the time of a parole hearing or even at the time of release.lafigee number of foreign
nationals that have entered the correctional system in recerd lgaa strained the
resources of ICE. If the information about an offender’'s ali@tustis not readily
available, the practice is for the hearing examiner or parole ®mer to put a
decision about release on hold until the information is availables also common for
the offender to be released on mandatory supervision before alien statablisresd.

Additional I nformation

Prior Introductions. HB 1101 of 2008 received an unfavorable report from the House
Judiciary Committee.

CrossFile: None.
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Information Source(s): Department of Public Safety and Correctional Services, U.S.
Census Bureau, Department of Legislative Services

Fiscal Note History:  First Reader - March 6, 2009
ncs/hib

Analysis by: Jennifer K. Botts Direct Inquiries to:
(410) 946-5510

(301) 970-5510
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