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Criminal Procedure - Petition for Writ of Actual Innocence - Newly Discovered
Evidence

This bill authorizes a convicted person to file a petition for i efractual innocence in
the circuit court in the county in which the conviction was impoéei person claims
that there is newly discovered evidence that creates a sulistargignificant possibility
that the outcome in the case may have been different and thene®icould not have
been discovered in time to move for a new trial. The petition Imeafled at any time.
The bill also contains procedural requirements for the court and coatgntements for
the petition.

Fiscal Summary
State Effect: The bill’'s changes can be handled with existing budgeted resources.
Local Effect: The bill's changes can be handled with existing budgeted local resources.

Small Business Effect: None.

Analysis

Bill Summary: A petition for writ of actual innocence must be in writing, provide
detailed information on the grounds for the petition, describe the newbpwdired
evidence, contain a request for a hearing if one is sought, and distingeistewly
discovered evidence claimed in the petition from any claims nrageior petitions.

A court is required to hold a hearing on the petition if the petitiortsnthe content
requirements and contains a request for a hearing. A court may dismissoa petitout

a hearing if the petitioner fails to state a claim or agg@unds on which relief may be



granted. The petitioner has the burden of proof in a proceeding on afvadtual
innocence, and courts have the option of setting aside the verdict, negsemtéhe
petitioner, granting a new trial, or correcting the petitionegistence. The court must
state the reasons for its ruling on the record.

Current Law: Under Maryland Rule 4-331, a defendant may file a motion feeva n
trial within 10 days after a verdict. A court may grant thagiom if it is in the interest of
justice. Rule 4-331 also authorizes a court to grant a nevotr@her appropriate relief
if newly discovered evidence exists that could not have been disddwede diligence
in time to move for a new trial within 10 days after the verdiglotions must be filed
within one year after the later of the date the court imposeshtrece or received a
mandate from one of the State’s appellate courts. If the defemdensentenced to
death, however, the defendant may move for a new trial attiangy if the newly
discovered evidence shows that the defendant is innocent of the cajpital ar an
aggravating circumstance or other condition of eligibility that a@sally found by the
court or jury in imposing the death sentence. The defendant may aksammotion at
any time if the motion is based on DNA or related evidence that, if proven, exsrieete
defendant.

A motion under Rule 4-331 based on newly discovered evidence mustheesdme
content requirements as the petition for a writ of actual innocesteblished by the bill.
A court may hold a hearing on a motion for a new trial if the mateets the content
requirements and a hearing was requested. Generally, the courhoiist hearing
within 10 days after the motion is filed. The court is requikedtate its reasons for
setting aside a verdict and granting a new trial and may ravjigéggment or set aside a
verdict prior to entry of a judgment only on the record in open court.

Background: Virginia enacted similar legislation in 2004. In general, dtes in
Virginia have 21 days after sentencing in which to present newtpwbsed evidence.
Legislation in 2002 and 2004 carved out two exceptions to the 21-day rule. In 2001,
Virginia enacted a law that gave inmates the right to reque#t 2Nts at any time.
Pursuant to a constitutional amendment approved by voters in 2002, ifelinas state

are allowed to present that scientific evidence to the VirgBuareme Court. The
legislature expanded the law in 2004 to allow felons to submit newreadsther than
DNA tests. Petitioners are required to demonstrate inwhés that “no rational trier of

fact could have found proof of guilt beyond a reasonable doubt.” In August 2008, the
Virginia Court of Appeals granted its first writ of actual innoce under the 2004
expansion when tests confirmed that a felon serving a sentencéreara charge was

in possession of a gas gun, a device that is not in complianceneigitettutory definition

of a firearm, at the time of his arrest. At least 130 conVviat&e gone to court to pursue
writs of actual innocence. As of August 2008, 5 of the casespesiding and 124 had
been denied.
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State Fiscal Effect: The Office of the Public Defender (OPD) advises that aciease

in cases as a result of this bill can be handled with existing raigesources. OPD
based its estimate on caseloads in states that have enaalad Isgislation and that
many of the cases affected by this bill are already beingléa by OPD’s Innocence
Project.

Local Fiscal Effect: Given the low volume of cases expected to be generated by this
bill, any increase in circuit court cases can be handled with existing bddgstairces.

Additional Information
Prior Introductions. None.
CrossFile: None.
Information Source(s): Judiciary (Administrative Office of the Courts), Office of the
Public Defender, State’s Attorneys’ AssociationThe Washington Post
(August 13, 2008) Virginia Lawyers Weekly (August 18, 2008), Department of

Legislative Services

Fiscal Note History:  First Reader - February 15, 2009
ncs/kdm Revised - House Third Reader - March 31, 2009

Analysis by: Amy A. Devadas Direct Inquiries to:
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