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FISCAL AND POLICY NOTE

House Bill 735 (Delegate Olszewski, et al.)
Economic Matters

Labor and Employment - Maryland Earned Sick and Safe Leave Act

This bill requires an employer to have a sick and safe leave policy under which an
employee of the employer earns at least 1 hour of paid sick and safe leave, at the same
rate and with the same benefits as the employee normally earns, for every 30 hours an
employee works. An employer is not required to allow an employee to earn or carry over
more than 56 hours of earned sick and safe leave in a calendar year or use more than
80 hours of earned sick and safe leave in a calendar year.

Earned sick and safe leave begins to accrue the later of October 1, 2013, or the date that
an employee begins employment with the employer.

Fiscal Summary

State Effect: Potential significant expenditure increase (all funds) due to contractual
employees receiving earned sick and safe leave. The Department of Labor, Licensing,
and Regulation can enforce the bill with existing resources. General fund revenues

increase minimally as a result of the bill’s monetary penalty provision from cases heard
in the District Court.

Local Effect: Local government expenditures increase significantly for certain local
jurisdictions to allow temporary or part-time employees to earn sick and safe leave. This
bill may impose a mandate on a unit of local government.

Small Business Effect: Meaningful.



Analysis

Bill Summary:

Eligibility

An employer includes the State or local governments and a person who acts directly or
indirectly in the interest of another employer with an employee. An employee does not
include specified individuals who must contact the employer for work assignments.

A family member includes:

a biological child, an adopted child, a foster child, or a stepchild of the employee;
a child of the employee’s domestic partner;

a child for whom the employee has legal or physical custody or guardianship;

a child for whom the employee is the primary caregiver;

a biological parent, an adoptive parent, a foster parent, or a stepparent of the
employee or the employee’s spouse or domestic partner;

the legal guardian of the employee;

an individual who served as the primary caregiver of the employee when the
employee was a minor;

the spouse or domestic partner of the employee;

a grandparent of the employee;

the spouse or domestic partner of a grandparent of the employee;

a grandchild of the employee;

a biological sibling, an adopted sibling, or a foster sibling of the employee; or

the spouse or domestic partner of a biological sibling, a foster sibling, or an
adopted sibling of the employee.

Use and Accrual of Leave

An employer must allow an employee to use earned sick and safe leave:

to care for or treat the employee’s mental or physical illness, injury, or condition;
to obtain preventive medical care for the employee or employee’s family member,
as defined above;

to care for a family member with a mental or physical illness, injury, or condition;
if the employer’s place of business has closed by order of a public official due to a
public health emergency;

if the school of or child care provider for the employee’s family member has
closed by order of a public official due to a public health emergency;
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. to care for a family member if a health official or health care provider has
determined the family member’s presence in the community would jeopardize the
health of others because of the family member’s exposure to a communicable
disease; or

) for specified circumstances due to domestic violence, sexual assault, or stalking
committed against the employee or the employee’s family member.

An employer is not required to compensate an employee for unused earned sick and safe
leave when the employee leaves the employer’s employment. The bill does not prohibit a
more generous earned sick and safe leave policy or affect workers’ compensation
benefits, including those under a provision of a contract, a collective bargaining
agreement, an employee benefit plan, or any other agreement. The bill does not affect
any other law that provides for more generous sick and safe leave benefits. The bill does
not prevent an employer from establishing a policy that allows employees to voluntarily
exchange assigned work hours.

An employer may grant an employee the full amount of earned sick and safe leave in the
beginning of a calendar year rather than awarding the leave as it accrues during the
calendar year, and an employer may allow an employee to use earned sick and safe leave
before the amount needed accrues. An employee who is exempt from overtime wage
requirements under the federal Fair Labor Standards Act is assumed to work 40 hours
each work week unless the employee’s normal work week is less than 40 hours.

The bill includes additional processes and conditions under which an employee may use
earned leave.

Requirements of the Commissioner of Labor and Industry

The commissioner may adopt implementing regulations and investigate violations upon
receiving a written complaint by an employee. The commissioner must, to the extent
practicable, keep the employee’s identity confidential unless the employee waives
confidentiality.

The commissioner must develop and implement a multilingual outreach program to
inform individuals about the availability of earned sick and safe leave and distribute the
materials to specified places and providers.

Notice to Employees

An employer must notify its employees that they are entitled to earned sick and safe leave
by providing specified notice to employees. The Commissioner of Labor and Industry
must create and make available a poster and a model notice that may be used by
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employers, which includes specified information on earned sick and safe leave and the
rights of employees. If an employer fails to provide the proper notice to employees, an
employer is subject to a civil penalty of up to $125 for the first violation and $250 for
each subsequent violation.

Enforcement

An employer must keep relevant records for at least three years. Upon giving the
employer notice and determining a mutually agreeable time for the inspection, the
commissioner may inspect an employer’s records regarding earned sick and safe leave.

It is presumed that an employer has violated the earned sick and safe leave provisions if
there is an allegation that the employer has failed to accurately accrue the amount of
earned sick and safe leave available to an employee, and the employer fails to keep
records or allow the commissioner to inspect records unless the employer presents clear
and convincing evidence proving otherwise.

When the commissioner has determined that a provision of the bill has been violated, the
commissioner may (1) try to resolve any issue informally by mediation; (2) with the
employee’s written consent, ask the Attorney General to bring an action on behalf of the
employee; and (3) bring an action on behalf of an employee. An employee may bring a
civil action against the employer for a violation of the bill, regardless of whether or not
the employee first filed a complaint with the commissioner. An action must be filed
within three years after the occurrence of the act on which the action is based.

If the court finds that an employer violated the earned sick and safe leave provisions, the
court may award the employee the full monetary value of any unpaid earned sick and safe
leave, economic damages, an additional amount of up to three times the economic
damages, reasonable legal fees, and any other relief that the court deems appropriate. If
benefits of an employee are recovered, they must be paid to the employee without cost to
the employee. If the action was brought by the Attorney General, the court may award a
fine of $1,000 per violation to the State.

A person may not interfere with the exercise of, or the attempt to exercise, any right
given under the bill. An employer may not take adverse action or discriminate against
the employee because the employee exercised in good faith the earned sick and safe leave
rights. Additionally, an employer may not take adverse action against the employee for
appropriately using earned sick and safe leave. There is a rebuttable presumption that an
employer violated the earned sick and safe leave provisions if the employer took adverse
action against an employee within 90 days after the employee exercised specified rights.
An employee who mistakenly, but in good faith, alleges a violation under the bill is
protected. An employee, in bad faith, may not file a complaint with the commissioner
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alleging a violation, bring an action, or testify in an action regarding earned sick and safe
leave. An employee who violates the bill is guilty of a misdemeanor and on conviction is
subject to a maximum $1,000 fine.

Current Law: Maryland law does not require private-sector employers to provide
employees with paid or unpaid sick leave.

Federal Family and Medical Leave Act of 1993 (FMLA)

FMLA requires covered employers to provide eligible employees with up to 12 work
weeks of unpaid leave during any 12-month period under the following conditions:

° the birth and care of an employee’s newborn child;

° the adoption or placement of a child with an employee for foster care;

° to care for an immediate family member (spouse, child, or parent) with a serious
health condition;

° medical leave when the employee is unable to work due to a serious health
condition; or

° any qualifying circumstance arising out of the fact that the employee’s spouse,

son, daughter, or parent is a covered military member on “covered active duty.”

Generally, an FMLA-covered employer is an entity engaged in commerce that employs
more than 50 employees. Public agencies are considered to be covered employers
regardless of the number of individuals they employ.

An eligible employee is an individual employed by a covered employer who has been
employed for at least 12 months; however, these may be nonconsecutive months. Among
other criteria, the individual must have been employed for at least 1,250 hours of service
during the 12-month period.

Maryland Flexible Leave Act

Chapter 644 of 2008 (HB 40) requires a private-sector employer who provides paid leave
to its employees to allow an employee to use earned paid leave to care for immediate
family members, including a child, spouse, or parent, with an illness. An employer is
prohibited from taking action against an employee who exercises the rights granted or
against an employee who files a complaint, testifies against, or assists in an action
brought against the employer for a violation of Chapter 644.
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An employer is considered a person that employs 15 or more individuals and is engaged
in a business, industry, profession, trade, or other enterprise in the State, including a
person who acts directly or indirectly in the interest of another employer. State and local
governments are not included.

Employees who earn more than one type of paid leave from their employers may elect
the type and amount of paid leave to be used in caring for their immediate family
members.

Background: According to the U.S. Bureau of Labor Statistics, 66% of workers in
private industry businesses with 100 to 499 workers have paid sick leave. Private
industry businesses with fewer than 100 workers provide 52% of workers with paid sick
leave.

The Institute for Women’s Policy Research reports 41% of Maryland employees do not
have paid sick days. Data from the 2008 National Health Interview Survey revealed that,
when workers are limited to a maximum of 5 days of work loss, workers with paid sick
days miss an average of 1.6 days annually for illness and injury, excluding maternity
leave, compared with 1.4 days for those without paid sick days. The survey also found
that 54% of all workers who are covered by paid sick leave plans do not take any days off
for illness or injury in a given year. The Institute for Women’s Policy Research reports
that workers use an average of 2.8 days out of 7 days annually to care for their own
medical needs, their families’ needs, and for doctors’ visits; and victims of domestic
violence are expected to take the maximum number of earned sick days.

Paid Sick Leave in Other States and Cities

Paid sick leave is mandated in Connecticut, San Francisco, Seattle, and the District of
Columbia. In May 2011, the Connecticut state legislature passed legislation that
mandates employers with 50 or more employers provide one hour of paid sick leave for
each 40 hours worked by a service worker up to a maximum of 40 hours per calendar
year. In the District of Columbia, full-time employees at businesses with 100 or more
workers receive up to seven days of paid leave, employees at businesses with 25 to
99 workers receive up to five days of paid leave, and employees at businesses with 24 or
fewer workers receive up to three days. Seattle employers must provide five, seven, or
nine days of paid leave for employees, depending on employer size. In San Francisco,
employees receive 1 hour of paid leave for every 30 hours worked, with a cap of five or
nine days per year depending on employer size.
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Domestic Violence in Maryland

According to the 2011 Uniform Crime Report, 18,209 domestic violence crimes were
reported in Maryland, a 1.5% increase compared to the calendar 2010 total of 17,931.
Assault was by far the most frequently reported crime, with 16,846 incidents in calendar
2011. Of reported assaults, simple assaults comprised 13,821 incidents. Aggravated
assaults totaled 3,017, or 18%, of the reported domestic violence assaults for the same
period. In 2011, 23 homicides were attributed to domestic violence incidents.

State Expenditures: The Commissioner of Labor and Industry Employment Standards
Service unit currently handles claims for unpaid sick leave. Any additional claims
stemming from the bill can likely be handled with existing resources.

The Department of Legislative Services (DLS) assumes the State will expand its existing
sick leave policies to encompass the bill rather than implement sick and safe leave in
addition to existing sick leave policies.

State employees in the State Personnel Management System (SPMS) currently accrue
paid sick leave at the rate of 1.5 hours for every 26 hours worked in nonovertime status.
Employees earn a maximum of 15 days or 120 hours of sick leave each year. Employees
may use paid sick leave for the following:

for illness or disability of the employee;

for death, illness, or disability of the employee’s immediate family member;
following the birth of the employee’s child;

when a child is placed with the employee for adoption; or

for a medical appointment of the employee or the employee’s immediate family
member.

The bill expands the possible uses of earned sick and safe leave and defines a “family
member” more broadly. As a result of the expanded circumstances to use earned sick and
safe leave for all of the approximately 40,000 SPMS employees, the Department of
Budget and Management (DBM) reports general fund expenditures may increase
significantly. Additionally, contractual employees who currently do not receive any
leave benefits would earn sick and safe leave. The Maryland Department of
Transportation (MDOT) predicts expenditures to increase significantly because
350 temporary and contractual employees, who currently earn no sick leave, will be
entitled to earn sick and safe leave under the bill. The impact will be greater for agencies
with 24/7 operations because the additional leave option will increase overtime costs.
DLS concurs with DBM and MDOT that there will be an expenditure increase (all funds)
for earned sick and safe leave purposes. Additionally, expenditures for DLS (and the
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Maryland General Assembly), the University System of Maryland, and the Judiciary
likely increase for earned sick and safe leave for contractual staff. The actual impact
depends on how many additional hours of earned sick and safe leave State employees
take under the proposed policy.

General fund revenues will increase minimally as a result of the bill’s monetary penalty
provisions from cases heard in District Court.

Local Expenditures: Many local jurisdictions do not offer seasonal, part-time, or
contractual workers earned sick leave, so many local jurisdictions would incur significant
increases in expenditures. Additionally, most local jurisdictions do not define family
members as broadly as the bill and may only allow a portion of earned sick days to be
used to care for sick family members. For example, the City of Westminster employs
approximately 43 temporary employees and 23 seasonal summer employees who do not
currently earn sick leave. Calvert County identified 370 county employees who do not
earn leave or earn less than 56 hours of annual sick leave. For many Baltimore City
union workers, the city only allows an employee to take five days annually of paid leave
to care for an immediate family member. Baltimore City reports the bill has a significant
impact as it would allow, due to carryover provisions, for twice as much leave as is
currently permitted for family sick leave. Additionally, administrative expenses
associated with recordkeeping, documentation, and notification requirements increase.

Small Business Effect: According to the Institute for Women’s Policy Research,
709,400 private-sector workers do not have earned sick days in Maryland. The institute
estimates it will cost Maryland employers $192 million to provide new earned sick days
for employees, which is equivalent to a 24-cents-per-hour increase in wages for
employees receiving new leave. To the extent that mandatory sick and safe leave
increases the cost to an employer of hiring an employee, employers may experience
increased costs.

Businesses may benefit by experiencing reduced turnover, increased productivity, and
reduced spread of illnesses. The Institute for Women’s Policy Research estimates the bill
equates to a 25-cents-per-hour savings in wages for employees receiving new leave as a
result of lower turnover and reducing the spread of illnesses in the workplace.

Additional Information
Prior Introductions: None.

Cross File: Although designated as a cross file, SB 698 (Senator Garagiola, et al. —
Finance) is not identical.
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Information Source(s): Calvert, Howard, Montgomery, and Prince George’s counties;
Baltimore City; towns of Bel Air and Leonardtown; City of Westminster; Office of the
Attorney General; Department of Budget and Management; Maryland State Department
of Education; Department of Health and Mental Hygiene; Judiciary (Administrative
Office of the Courts); Department of Labor, Licensing, and Regulation; Maryland
Association of Counties; Maryland Municipal League; Maryland Department of
Transportation; University System of Maryland; Institute for Women’s Policy Research;
Department of Legislative Services

Fiscal Note History:  First Reader - February 26, 2013
mlm/mcr

Analysis by: Heather N. Ruby Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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