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This bill makes several changes to the regulation promulgation and enforcement process
and requires State agencies to consider specified mitigation options when assessing civil
penalties on small businesses. The bill also requires (1) the Department of Budget and
Management (DBM) to provide related training at least once every two years and (2) the
Governor to designate an appropriate entity to conduct a related feasibility study. The bill
takes effect July 1, 2018.

Fiscal Summary

State Effect: General fund expenditures increase by $30,000 in FY 2019 and every
two years thereafter. Reimbursable expenditures increase by up to $15,000 in FY 2019
and minimally thereafter; reimbursable revenues and State expenditures (all funds)
increase correspondingly. General and special fund revenues may decrease minimally
beginning in FY 20109.

(in dollars) FY 2019 FY 2020 FY 2021 FY 2022 FY 2023
GF/SF Rev. () Q) ) Q) )
ReimB. Rev. $15,000 - - - -
GF Expenditure $30,000 $0 $30,000 $0 $30,000
GF/SF/FF Exp. $15,000 - - - -
ReimB. Exp. $15,000 - - - -
Net Effect ($45,000) () ($30,000) () ($30,000)

Note:() = decrease; GF = general funds; FF = federal funds; SF = special funds; - = indeterminate increase; (-) = indeterminate decrease

Local Effect: None.

Small Business Effect: Potential meaningful.



Analysis
Bill Summary:

Regulation Promulgation Process

Proposed regulations must be submitted to the Advisory Council on the Impact of
Regulations on Small Businesses (advisory council) and the Joint Committee on
Administrative, Executive, and Legislative Review (AELR Committee) 30 days prior to
the date of publication in the Maryland Register. This is an increase of 15 days.

A State agency, as part of the existing process of creating an economic impact rating and
analysis for proposed regulations, must include a certification of whether any comparable
local government regulations exist. If the promulgating agency determines that an existing
regulation of a comparable nature that is at least as stringent as the proposed regulation has
been promulgated by a unit of local government, the agency may include in its proposed
regulation a statement that compliance with the local regulation will constitute compliance
with the proposed regulation.

In addition to other existing requirements, when a State agency estimates that a proposed
regulation will have a significant small business impact, the agency must:

° establish an electronic registry that allows any small business or other interested
party to register to receive an electronic notification when the proposed regulation
Is posted on the agency’s website, and send the appropriate notifications;

. post the proposed regulation and the regulation’s estimated small business impact
on the agency’s website within specified timeframes and provide an opportunity for
comment; and

° prepare a compliance guide to assist small businesses, update the guide as needed
until the regulation is final, and post the guide on the unit’s website.

The bill also conforms similar, but separate, definitions of small business.

Consideration of Business Size when Determining Civil Penalties

In addition to other considerations required under current law, a unit of State government
authorized to impose a civil penalty up to a specific dollar amount must, if the violator is a

small business, consider:

o waiving the penalty if the violator corrects the violation within 30 days after the
finding of the violation;
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° depending on the violator’s financial capacity, imposing a lesser penalty than would
be imposed on a larger business entity in a comparable industry; or

° crediting the costs of correcting the violation against the penalty assessed against
the violator.

These considerations do not apply to a violator that has been the subject of multiple
enforcement actions by a State or local unit that involve willful or criminal conduct or pose
serious health, safety, or environmental threats.

DBM Training Program

DBM must enter into an agreement with an appropriate entity to provide training to State
agencies on the preparation of the economic analyses for proposed regulations. The
training must be provided at least once every two years.

Feasibility Study
The Governor must designate an appropriate entity to study:

° the feasibility, methods, and costs of requiring all State agencies to allow small
businesses to electronically submit payments, forms, reports, or other
documentation required by regulation; and

° the ability of State agencies to collect and share information regarding the impact
of regulations on small businesses.

The study must include specified assessments and recommendations related to the data
sharing process among State agencies. The results of the study must be submitted to the
Governor and specified committees of the General Assembly by June 30, 2019.

Current Law: Proposed regulations must be submitted to the advisory council and the
AELR Committee 15 days prior to publication.

If the appropriate State agency or the Department of Legislative Services (DLS) determines
that a regulation will have a meaningful economic impact on small businesses, the agency
or DLS must develop a complete written economic impact analysis, unless the agency or
DLS is unable to do so, in which case the agency or DLS must provide a written explanation
of why the regulation will have a meaningful economic impact.

The economic impact rating and analysis must include estimates directly relating to the
following factors, as appropriate: (1) cost of providing goods and services; (2) effect on
the workforce; (3) effect on the cost of housing; (4) efficiency in production and marketing;
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(5) capital investment, taxation, competition, and economic development; and
(6) consumer choice.

Separately, if a State agency estimates that a proposed regulation will have a significant
small business impact, the agency must:

° identify each provision in the proposed regulation that will have a significant small
business impact;

° quantify or describe the range of potential costs of the proposed regulation on small
businesses in the State;

° identify how many small businesses may be impacted by the proposed regulation;

° identify any alternative provisions the unit considered that may have a less

significant impact on small businesses in the State and the reason the alternative was
not proposed,;

° identify the beneficial impacts of the regulation, including to public health, safety,
and welfare, or to the environment; and
° coordinate with the advisory council.

Background: Chapter 137 of 2015 established the Advisory Council on the Impact of
Regulations on Small Businesses. The bill contains many of the recommendations in the
advisory council’s 2017 annual report. The full report can be found on the DLS website.

State Fiscal Effect:
DBM Training Program

DBM estimates that the cost for an entity to update training guidelines and provide
five days of training is $30,000. Training must be provided at least every two years.
Therefore, general fund expenditures increase by $30,000 in fiscal 2019 and every
two years thereafter.

Regulation Promulgation Process

Agencies can generally handle the additional requirements related to the regulation
promulgation process, including certifying comparable local government regulations and
preparing compliance guides, with existing budgeted resources. To the extent this is not
the case for a particular agency, general and/or special fund expenditures increase for
additional staff. Any such impact has not been accounted for in this analysis.

The Department of Information Technology (Dol T) advises that State agencies can use an
application known as Page Watch to provide electronic notification of proposed regulations
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http://dlslibrary.state.md.us/publications/Exec/DC/EC3-508_2017.pdf

at little or no cost, as the application is available under an existing statewide contract. DolT
plans to charge its enterprise program agencies a minimal amount for website development
to integrate the Page Watch application, and a small number of (nonenterprise) agencies
will be charged a $500 annual fee for access to the application, which Dol T then forwards
to the contractor. Therefore, reimbursable expenditures for Dol T increase by up to $15,000
in fiscal 2019 for website development and minimally beginning in fiscal 2019 for
access fee payments. Reimbursable revenues for Dol T and State expenditures (all funds)
increase correspondingly, reflecting the reimbursement of these expenses by State
agencies.

Other ongoing costs associated with electronic regulation notifications are minimal and
absorbable within existing agency resources.

Interaction with Local Regulations

The bill allows a State agency to include in its proposed regulation a statement that
compliance with the local regulation will constitute compliance with the proposed
regulation if there is a comparable local regulation that is at least as stringent. This
generally conforms to how State and local regulations currently interact, where the State
sets the “floor” and local governments can adopt more stringent regulations, unless they
are explicitly barred from doing so in statute. Therefore, this provision does not materially
affect State finances or operations.

Consideration of Business Size When Determining Civil Penalties

Many units of State government that regulate small businesses have the authority to issue
civil penalties, the revenue from which generally accrues to either the general fund or a
special fund maintained by the regulatory unit. Therefore, general and special fund
revenues may decrease beginning in fiscal 2019 to the extent that civil penalties imposed
on small businesses are less than they otherwise would have been. The amount is
anticipated to be minimal.

Feasibility Study

While the entity the Governor will designate to complete the feasibility study is unknown,
it is assumed that the Governor will designate the entity best suited to conduct the study
with existing staff and expertise, likely at little or no additional cost.

Small Business Effect: Small businesses benefit from additional transparency in the

regulation promulgation process and potentially from reduced civil penalties. The benefit
to any particular small business is unknown, but may be significant.
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Additional Comments: Staff for the Advisory Council on the Impact of Regulations on
Small Businesses indicates that the intent of the “certification” requirement for comparable
local regulations is that it only apply when an agency is aware of a particular local
regulation. In other words, the intent is not to require an agency to conduct a
comprehensive local regulation review each time it promulgates regulations.

Additional Information
Prior Introductions: None.
Cross File: SB 1082 (Senator DeGrange) - Education, Health, and Environmental Affairs.

Information Source(s): Department of Information Technology; Department of Budget
and Management; Department of Commerce; Maryland State Department of Education;
Maryland Higher Education Commission; Maryland Department of Agriculture; Maryland
Department of the Environment; Maryland Department of Health; Department of Labor,
Licensing, and Regulation; Department of Natural Resources; Maryland Department of
Transportation; Maryland Association of Counties; Maryland Municipal League;
Department of Legislative Services

Fiscal Note History: First Reader - February 16, 2018

mag/mcr Third Reader - March 29, 2018
Revised - Amendment(s) - March 29, 2018
Revised - Updated Information - March 29, 2018

Analysis by: Stephen M. Ross Direct Inquiries to:
(410) 946-5510
(301) 970-5510
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