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Testimony in Support of House Bill 1128 — Environment — Water Quality Certifications —
Requests (‘Water Quality Certification Improvement Act’)
Position: Favorable with Sponsor Amendments

February 28, 2020
Dear Chairman Barve and Members the Committee:

Thank you for this opportunity to submit testimony in support House Bill 1128, which seeks to
improve Maryland’s process for reviewing and deciding upon projects that trigger the need for a
Clean Water Act Section 401 Water Quality Certification (‘401 WQC’). Maryland
Waterkeepers, along with the undersigned organizations, are committed to ensuring a healthy
Chesapeake Bay watershed, and understand the importance of ensuring a thorough, yet efficient,
state 401 WQC review process.

Section 401 is the single most powerful authority granted to states under the Clean Water Act
(CWA). It is the only mechanism for states to have a say in proposed projects, like dams and
interstate pipelines, that are federally licensed, but could negatively impact state waterways. It
grants states the ability to “certify” whether a major, federally-licensed project, like a pipeline or
dam, will have an impact on state water quality standards. States ultimately can approve a
project, approve with conditions, deny, or waive the “Water Quality Certification.” Denial of
Water Quality Certification means that the state is certain a proposed project will have a negative
impact on local waterways. States rarely deny certification, and instead, place permit-like
conditions on the project.

In Maryland, the requirement for a section 401 WQC is triggered for about 2200-2500
applications or requests a year for dredge and fill activities. Roughly 95 percent of those are
covered under the Maryland’s State Programmatic General Permit (MDSPGP-5). About 5
percent of those requests, or 100-200, are larger projects that trigger further action by the
Maryland Department of the Environment (MDE). With these 100-200 requests, MDE must
thoroughly review the potential water-pollution impacts from the project and address those
through permit conditions, or deny 401 WQC. The more thorough process for the 100-200
applications is often referred to as “individual permit” or “individual water quality certification.”

The intention of House Bill 1128 is seven-fold: (1) to improve, update, and codify the basic
information that MDE needs at the outset for 401 WQC requests so that MDE has all the
information it needs to make a determination about whether a project will negatively impair
Maryland’s water quality standards; (2) to establish public notice for draft individual WQCs and
final individual WQCs, along with improved public notice for 401 WQC requests; (3) to
establish public comment for projects that require an individual WQC (i.e. approx. 100-200
significant projects a year); (4) to ensure that both MDE and the 401 WQC applicant are
considering the anticipated effects that increased rainfall, sea level rise, and storm surges will



have on water quality, in addition to the anticipated project pollution discharges; (5) to create a
more efficient and streamlined process so that MDE can expedite its review of these 401 WQC
requests; (6) to improve the appeal process for final Water Quality Certifications issued by the
state by bringing it in line with the appeal process for the Wetlands & Waterways Permits,
among other environmental laws, and; (7) to respond to EPA’s Proposed Rule that seeks to limit
state authority to review and issue 401 WQCs in a number of ways.

1. Background

Courts have overwhelmingly affirmed the broad authority that the CWA grants to states and tribes to
review and determine the fate of certain federal projects that would negatively impact local
waterways.! States have wielded the authority given to them through the CWA with increasing
efficacy in the last few years to prevent a handful of projects from being developed within their
borders, because those projects would have had lasting impacts on the quality of their local
waterways. However, the U.S. Environmental Protection Agency (EPA) submitted a Proposed Rule
in August 2019 in response to a presidential Executive Order that aims to significantly limit the
state’s abilities to make 401 determinations.> The Proposed Rule received close to 125,000
comments from the public, including a very strong oppositional letter from Secretary Ben Grumbles
of MDE, stating the Proposed Rule would

undermine state authority and jeopardize the ability of states to protect their
waters from pollution associated with federally permitted activities... EPA puts
Jorth a series of constraints on state implementation of CWA 401 that are
contrary to law...and fundamentally different from the positions EPA has taken
over the past 40 plus years in overseeing the implementation of CWA Section
401. The cumulative effect of these constraints is to substantially diminish the
authority reserved by Congress to the states to protect their waters from
pollution?

The Proposed Rule, when finalized, will significantly erode state authority under the CWA by:
(1) preventing states from denying projects that will, as a whole, directly and negatively impact
the state’s water quality; (2) preventing states from placing conditions on projects that relate to
the overall water quality impacts of a project, rather than just the specific “discharge” from the
project; (3) restricting the time available to states and tribes to review and make decisions about

'See S.D. Warren Co. v. Maine Board of Environmental Protection, et. al (2006)(“State certifications under §401
are essential in the scheme to preserve state authority to address the broad range of pollution, as Senator Muskie
explained on the floor when what is now §401 was first proposed: “No polluter will be able to hide behind a Federal
license or permit as an excuse for a violation of water quality standard[s]. No polluter will be able to make major
investments in facilities under a Federal license or permit without providing assurance that the facility will comply
with water quality standards. No State water pollution control agency will be confronted with a fait accompli by an
industry that has built a plant without consideration of water quality requirements.” 116 Cong. Rec. 8984 (1970).
These are the very reasons that Congress provided the States with power to enforce “any other appropriate
requirement of State law,” 33 U. S. C. §1341(d). by imposing conditions on federal licenses for activities that may
result in a discharge...)

2 See Docket ID EPA-HQ-OW-2019-0405-0025 Updating Regulations on Water Quality Certification

3 See full comment letter from MDE attached (‘MDE Comment Letter’)
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major projects impacting their local waterways; and, (4) providing an outsized role for federal
agencies in the WQC process, in the name of economic development. The Proposed Rule would
grant substantial discretion to the federal government to force multi-state projects through,
without state or local buy-in. If finalized as is, the Proposed Rule would represent a major shift
in how Section 401 under the Clean Water Act is implemented and enforced by states and tribes.

2. House Bill 1128 -- Basic Contents of a 401 WQC Request (See 9-354, 9-357)

In MDE’s Comment Letter on the Proposed Rule, Secretary Grumbles stated, “[t]here is no
question that states have the legal authority regulate the quality of their waters more stringently
than federal law might require.” Secretary Grumbles went on to say, “[i]f the narrow
requirements of the Proposed Rule are adopted, these requests are likely to include inadequate
information...” In this vein, House Bill 1128 would define the minimum requirements for a
Water Quality Certification “request,” and require MDE to publish regulations that fully specify
what contents are needed for a 401 WQC request. This would (1) put the applicant or requestor
on notice for what information MDE needs to make a thorough assessment of the project’s
associated water pollution impacts, and (2) expedites the process by ensuring MDE receives all
the information necessary to approve, approve with conditions, or deny certification for any
given project at the outset.

Much of the information specified in House Bill 1128 under this section is already required
under existing regulation® or in MDE’s Guidance titled “Key Elements under Maryland
Regulations for a Request/Application for a CWA 401 Water Quality Certification (COMAR
26.08.02.10).” House Bill 1128 does require applicants to submit a few additional pieces
currently not required, but they are not burdensome (i.e. listing any applicable county or state
setbacks, rights of way, or easements that apply to the project site). One additional requirement
for the 401 WQC request under House Bill 1128 was made in the vein of updating the
regulations, which were last updated in 2001, in light of potential water quality impacts that
could arise due to climate change. We feel strongly that predicted impacts (i.e. increased sea
level rise and rainfall/storm events, etc.) should be considered by both MDE and the 401 WQC
project requestor or applicant. Some of the bill language is also tailored to put more of the
burden on the applicant to identify, quantify, and evaluate all associated pollution impacts. This
eases the administrative burden on MDE.

Lastly, when criticizing the Proposed Rule and discussing how it would lead to a scenario where
project applicants submitted inadequate information, Secretary Ben Grumbles stated, “Examples
of such omitted information include (i) a description and quantification of water quality impacts;
(11) the extent of discharges; (ii1) methods of construction; and (iv) potential post-construction
discharges.” Much of this information, which MDE considers to be essential to making the 401
WQC determination, would be codified in this section of House Bill 1128.

3. House Bill 1128 -- Timeline for Reviewing 401 WQC Requests (See 9-354)

* COMAR 26.08.02.10


http://mdrules.elaws.us/comar/26.08.02.10
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EPA’s Proposed Rule stipulates that the one-year “CWA clock™ for states to make a decision on
a water quality certification begins when the state receives the initial request, even if an
incomplete request was submitted. In its comment on the Proposed Rule, MDE responded by
saying, “[i]t is unreasonable to start the time period for a state certification decision before a state
has been given substantially all of the information needed to make that decision.” EPA’s
Proposed Rule went even so far as to say that the recommended timeline for review for many
projects is 60 days, which MDE has already begun to follow, even though it largely has been
asking for extensions due to the required 45-day notice period for all 401 WQC projects. The
language in this section re-affirms the Clean Water Act’s timeline for review, which is stated to
be one year. Currently, the one-year clock begins after the appropriate state agency receives a
“complete application.” State agencies have the authority to determine when the application is
deemed complete.

In addition to affirming the timelines under the federal Clean Water Act, the language in this
section is needed because it’s unclear how states can do their due diligence in ensuring that a
project won’t dramatically impact local water quality without having all the relevant information
to make that determination.

4. House Bill 1128 -- Requiring Denial for Certain 401 WQC Requests (See 9-354)

House Bill 1128 requires Maryland to deny 401 WQC requests if MDE is “unable to affirm that
the project will not adversely impact water quality.” Hopefully there would not be a scenario
where MDE would approve a 401 WQC request when it was unable to affirm that the project
would not adversely impact water quality, even with conditions placed on the WQC. This would
not be in line with the Clean Water Act or Maryland’s regulation in COMAR 26.08.02.10. In this
regulation, it states: “The Federal Act prohibits the issuance of a federal permit or license to
conduct any activity which may result in any discharge to navigable waters unless the applicant
provides a certification from this State that the activity does not violate State water quality
standards or limitations...If the Department determines the proposed activities will not cause a
violation of applicable State water quality standards, the Department shall issue the water quality
certification.” In a similar vein, over the last few years New York denied the 401 WQC request
for the construction of the Constitution Pipeline because it was unable to affirm that the project
would not adversely impact the state’s water quality standards. We feel it is important to clarify a
protective standard in Maryland and prevent projects from moving forward until MDE has all the
information it needs to make a clear determination one way or the other.

5. House Bill 1128 -- Improving Public Notice (See 9-355); New Comment (See 9-355)
and Appeal Requirements (See 9-356)

House Bill 1128 would improve the public notice and comment process by requiring requests for
certification, draft Water Quality Certifications, and final Water Quality Certifications to be posted
on the Department’s website. Currently, only the 401 WQC request is required to be publicly noticed
through either “(a) Joint notice with the federal permitting agency; (b) Joint notice with other State
agencies; or (¢) Selected mailings to State, county, or municipal authorities and other parties known
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to be interested in the matter.”” Most of the time the Department publishes notice in the Maryland
Register and follows a 45-day notice period. To streamline the process, we feel that public notice
could be improved by also providing notice for the draft WQC and final WQC. It’s important that
the public is aware of the major projects that require an individual WQC to ensure the MDE has all
the information on hand to make a thorough determination. In that vein, we also feel strongly that
the 100-200 projects a year that require an individual WQC be subject to a public comment period.

995

Finally, House Bill 1128 would improve the appeal process for final Water Quality Certifications
issued by the state by requiring that appeals work through the state’s Administrative Procedure Act.®
Currently, there is vague language in COMAR 26.08.02.10 that first requires any person aggrieved
by a WQC decision to file an appeal in the office of administrative hearings. However, in the
experience of Waterkeepers, WQC decision appeals have been held in limbo for years, without any
clear rules or timelines for when decisions have to be made. Without exhausting all state remedies,
many would-be appellants are not able to file in federal court. This prevents any true remediation or
appeal process for Maryland-issued WQC decisions. House Bill 1128 would rectify this scenario and
bring the appeal process in line with other similar permits and laws.

6. Conclusion

For the reasons outlined above, we urge the Committee to adopt a favorable report on House Bill
1128.

Sincerely,

Betsy Nicholas
Executive Director
Waterkeepers Chesapeake

Katlyn Schmitt
Legal & Policy Director
Waterkeepers Chesapeake

Kathy Phillips
Executive Director/Assateague COASTKEEPER
Assateague Coastal Trust

Monica O’Connor
Maryland Legislative Coalition

Mark Southerland, Ph.D

® COMAR 26.08.02.10
6 State Government Article, §10-201 et seq., Annotated Code of Maryland
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Legislative Director
Safe Skies Maryland

Paulette Hammond
President
Maryland Conservation Council

Mark Posner
Maryland Sierra Club





















