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TITLE: Health Occupations — Diagnostic Evaluation and Treatment of
Patients — Disciplinary Actions (The Patient’s Access to Integrative
Healthcare Act of 2020)

BILL ANALYSIS: This bill prohibits the Maryland Board of Physicians (“the Board”) from
disciplining a health care practitioner for use of evaluations or treatments that are integrative,
complementary, alternative or nonconventional unless such treatments pose a significant risk as
compared to conventional methods. This bill further prohibits the Board from finding that
alternative medicine practitioners have violated any record-keeping or billing requirements
provided that the practitioner has acted in good faith to comply with the intent of the
requirements. HB 259 also requires that in cases referred for peer review involving alternative
medicine, at least one peer reviewer be trained in integrative medicine, and requires unanimous
agreement from all peer reviewers before the Board may discipline an alternative medicine
practitioner. The bill takes effect July 1, 2020.

POSITION AND RATIONALE:

The Board opposes HB 259. The Board believes that the proponents’ concerns can be resolved
without legislation.

The Board would like to emphasize that its role is not to condone or oppose any specialty but to
enforce the Maryland Medical Practice Act and that disciplinary actions involving alternative
medicine are exceedingly rare.

This bill grants alternative medicine practitioners several additional rights that conventional
practitioners do not have. The bill creates a separate but not equal disciplinary process for
alternative medicine practitioners.
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Overall, HB 259 places significant burdens on the Board with regard to investigating, reviewing
and disciplining alternative medicine practitioners for allegations of failure to meet appropriate
standards of care. In addition, the lack of any definition of integrative, complementary,
alternative or nonconventional diagnostic evaluations or treatments presents notable difficulties
in enforcement.

The Board has met with several proponents of HB 259 and agreed to work with them to find
non-legislative solutions. For example, the Board has reached out to one of the proponents of HB
259 to obtain a list of integrative specialists in order to expand its current pool of peer reviewers,
and invited the proponents to present before the Board at its most recent meeting.

Standard of Care and the Disciplinary Process

The Board does not set accepted medical practices or standards, and its role is not to determine
the safety or risks of a given procedure or to weigh said risks against potential benefits. It is
beyond the scope and purpose of the Board and its investigators to make such determinations,
and requiring that it does so presents a significant burden to the Board and will unduly delay the
disciplinary process. The proposed language in HB 259 would create an exceptional class of
licensees by effectively allowing alternative medicine practitioners to ignore the standard of care
requirements that all other practitioners are required to abide by unless and until significant
safety risks were proven by the Board for their alternative treatment or diagnosis.

The Board opposes the disciplinary language on page 2, lines 20 through 31, and page 3, lines 1
through 18 and lines 24 through 32, of HB 259. As written, this language would create a separate
disciplinary track that provides additional rights to practitioners of integrative or complementary
medicine that are not afforded to conventional practitioners.

Board investigations are entirely complaint-driven, the majority of which come from patients or
their representatives. Upon receipt of a complaint alleging that there was a failure to meet
appropriate standard of care, the practitioner is generally notified and given a copy of the
complaint and an opportunity to respond. Meanwhile, the Board conducts a preliminary
investigation, which is reviewed by its internal staff physician. The results of this preliminary
investigation, including the practitioner’s response, are then brought before a Board disciplinary
panel. If the panel finds that the practitioner may have failed to meet the standards of quality
medical care, the case is then referred to at least two physicians within the involved medical
specialty for physician peer review. If one or both of the peer reviewers concludes that a
violation of the standard of care has occurred, the practitioner is provided with a copy of the final
report and given another opportunity to respond. The disciplinary panel then considers both the
final report and any written response in determining whether there is reasonable cause to charge
a practitioner with failure to meet appropriate standards of quality care. HB 259 effectively
changes this process for one group of licensees, the alternative medicine practitioners.

With the proposed language in HB 259, in any cases involving nonconventional medicine, the
Board would need to either demonstrate that such a treatment or diagnosis poses a significant
safety risk as weighed against potential benefits, or present “clear and convincing” evidence that
the health care practitioner intended to defraud the patient and was aware that the treatment
method did not have a reasonable basis. It is worth noting that the “clear and convincing”



requirement presents a higher evidentiary standard than any other review required by a
disciplinary panel, which ordinarily must only demonstrate reasonable cause before charging.

In addition, the language in HB 259 would also create an exemption from the requirements for
medical record-keeping unless the Board had proof of ill intent. This protection undermines
public protection and is not available for practitioners of conventional medicine. If such a
practitioner was found to have failed to keep adequate medical records, the Board would not be
required to consider their intent or demonstrate that they were acting in a false or misleading
manner.

Finally, HB 259 offers no guidance or consideration regarding the definition of integrative,
complementary, alternative or nonconventional medicine. Without any such definitions, any
health care practitioner could bypass the ordinary disciplinary process by claiming that they were
using a nonconventional method or approach. The burden would then fall upon the Board to
demonstrate that said approach posed a significant risk or to provide clear and convincing
evidence that the method was intended to defraud the patient.

Peer Review

The Board also opposes the peer review language on page 4, lines 18 through 36, and page 5,
lines 1 through 14, of HB 259. Much of this language is duplicative and unnecessary, as the
Board is already statutorily required to locate peer reviewers within the involved medical
specialty. (See H.O. §14-401.1(e)(2); physician peer reviewers must be Board certified and have
special qualifications to judge the matter at hand.)

Physician peer reviewers also must be trained in peer review, have no formal actions against
their license, and whenever practicable, must be licensed and engaged in the practice of medicine
in Maryland. As part of its 2019 Sunset Review, DLS noted that “while the complaint process
generally moves quickly, finding reviewers and conducting peer reviews can be time-consuming
and expensive for the board.” The language proposed in HB 259 would require all standard of
care cases involving the use of alternative medicine to use at least one peer reviewer with
training and experience in the same methods used by the practitioner in question or otherwise
trained in integrative medicine. As the Board is already statutorily required to utilize peer
reviewers within the involved medical specialty and to have special qualifications to judge the
matter at hand, this language only serves to further limit public protection and reduce the
available pool of peer reviewers, thereby extending an already time-consuming and costly
process.

Conclusion

The Board is opposing HB 259 for all the reasons stated above, and the Board urges an
unfavorable report on this bill.

For more information, please contact Wynee Hawk, Manager, Policy and Legislation, Maryland
Board of Physicians, 410-764-3786.

The opinion of the Board expressed in this document does not necessarily reflect that of the
Maryland Department of Health or the Administration.



AN INTEGRATIVE MARYLAND

Integrative medicine has been a prominent practice In
Maryland for decades. Nearly every hospital in the state
incorporates integrative practices, and several have entire
integrative or holistic medicine departments. In addition, there
are dozens of private integrative medicine practices operating
successfully here in Maryland.

The proponents of SB 103 and HB 259 have expressed
concerns that insurance companies and traditional
practitioners are filing complaints with the Board of Physicians
against integrative providers. These cases are rare; a review of
Board disciplinary actions shows only a handful of cases
involving integrative medicine over the past decade.
Notwithstanding, the proponents argue that the fear of
discipline is causing a ‘chilling effect’ that discourages the
practice.

In order to address some of these concerns, the Maryland
Board of Physicians has researched other state laws. The Board
has also been exploring non-legislative solutions, including
expanding the pool of peer reviewers to include more Board
certified integrative providers and working with groups such as
the Maryland Society of Integrative Medicine to provide
training and education to Board members and disciplinary
panels.

A FAMILIAR PROBLEM

Many of the concerns brought up by integrative practitioners regarding chilling effects and retribution
from traditional practitioners echo concerns brought up by physicians in 2011 regarding medical
cannabis. As a result, language was added to the Maryland Medical Practice Act to ensure that the fear
reckless complaints or discipline did not discourage practitioners from recommending marijuana.

The language was simple: a licensee could not be disciplined solely for offering that, in the licensee's
professional opinion, the patient was likely to receive therapeutic or palliative relief from marijuana.
This small addition to the Maryland Medical Practice Act has successfully protected practitioners for
nine years. The Board recommends a similar approach for addressing integrative medicine.
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INTEGRATIVE MEE

INTEGRATIVE MEDICINE IN LAW

While most states provide no
specific guidelines for how
non-traditional medical practices
should be adjudicated, there are
currently 14 states that address
integrative or alternative medicine
in statute (identified in yellow
above).

SOLE BASIS

By far the most common way of
addressing integrative medicine in
state law is by utilizing “sole basis”
language. By clarifying that
disciplinary actions may not be
taken on the sole basis of a
treatment or diagnosis being
integrative or non—traditional, it

ensures that practitioners will not be
punished solely for practicing
integrative medicine without setting
separate standards for them.

"A health care
practitioner . ..

Of the fourteen states with laws = S hall n Otb € SUbj ect
addressing integrative or alternative to disci p/ inary action solel 4

medicine, eleven use this “sole basis”
language: Alaska, California,
Colorado, Iowa, Illinois, Minnesota,
North Carolina, Oklahoma,
Oregon, Texas and Washington.

Some states add additional
qualifications to this language as

well, creating exceptions for cases Minnesota Statutes,
where there was demonstrable harm Chapter 146A, Sec. 065

to a patient or where such treatment
caused a delay in the treatment or
diagnosis of a condition.
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AMENDMENT

Health Occupations § 14-404(d):

(d)(1) Except as provided in paragraph (2) of this subsection,
a disciplinary panel may not reprimand, place on probation,
or suspend or revoke a license of alicensee solely on the
basis of the physician’s use of a diagnostic evaluation or
treatment of a patient thatisintegrative,complementary,
alternative, or nonconventional.

(2) Nothing in this subsection shall be deemed to release a
licensee from the duty to provide informed consent to the
patient and to exercise a professional standard of care when
evaluating and treating a patient’s medical condition.

MARYLAND BOARD OF PHYSICIANS

For more information, please contact Matthew Dudzic, Maryland Board of Physicians, 410-764-5042,
matthew.dudzicl@maryland.gov.






