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Board’s Projected Caseload: Issues and Complexity Based on  

Ombudsman’s Caseload (FY2019) Figure 4 

Issue Category  Total 

Number 

of 

Disputes 

Deemed Likely 

to go to Board 

with 

Comprehensive 

Jurisdiction  

Deemed likely to 

go to Board: 

Disputes presenting 

“simple” issue 

Deemed likely to go to 

Board: Disputes 

presenting “complex” 

issue  

# % # % # % 
Exemptions/Redactions  63 33 52% 6 18% 27 82% 
Partial/Nonresponsive/ 

Incomplete Response  
45 13 29% 10 77% 3 23% 

Timeliness  44 * * * * * * 

Fees/Fee Waivers  33 1 3% 1 100% 0 0% 
Other  50 15 30% 12 80% 3 20% 
Total  235 62 26% 29 47% 33 53% 

   

 

Board’s Projected Caseload: Issues and Complexity Based on  

Ombudsman’s Caseload (42 Months) Figure 5  

Issue Category  

Total  
Number of 

Matters  

Deemed Likely 

to go to Board 

with 

Comprehensive 

Jurisdiction  

 Deemed likely to 

go to Board: 

 Matters presenting 

“simple” issue 

Deemed likely to go to 

Board: Matters 

presenting “complex”  
issue  

# % # % # % 

Exemptions/Redactions  196  92 47% 27 29% 65 71% 

Partial/Nonresponsive/ 

Incomplete Response  

168  49  29% 36 73% 13 27% 

Timeliness  172  * * * * * * 

Fees/Fee Waivers  126  17  13% 5 29% 12 71% 

Other  138  46  33% 32 70% 14 30% 

Total  800  204  26%  100 49% 104 51% 
 

*We did not initially estimate that any matters solely involving missing or very late responses would go to the Board 

because the Ombudsman—through persistent and often protracted effort—eventually achieves a resolution.  However, 

because this is an extremely inefficient use of public resources that impedes the Ombudsman’s ability to assist other 

parties, these kinds of disputes may be more appropriate for summary disposition by the Board. 

 

Our review also revealed—as shown in Figures 4 and 5, above—that the largest single 

category of disputes deemed likely to be submitted to the Board involve exemptions and 

redactions.  We note, however, that many disputes present multiple intertwined issues in a single 

case.  For example, fee issues often are intertwined with issues about the timeliness of a response, 

as well as whether the request is overly-broad.  Exemption and redaction issues can also arise in 

tandem with fee issues, at least to the extent a fee is assessed for time required to review and redact 

requested records.  There are many other ways in which various PIA issues are intertwined in a 

single matter.   

This reality suggests that the only way for the Board to serve as a meaningful decision-

making body is for it to have comprehensive jurisdiction over all PIA disputes. Without such 
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comprehensive jurisdiction, the Board’s ability to operate effectively and efficiently, and to play a 

substantive role in PIA dispute resolution, will remain negligible.  Furthermore, we are unaware 

of any state that provides for fragmented jurisdiction of public records disputes.   

 Likewise, without comprehensive jurisdiction, the Board will not function as an effective 

backstop likely to enhance the effectiveness of mediation, and, to this extent, neither the Board nor 

the Ombudsman program will fulfill its real potential.  Accordingly, for the reasons discussed, we 

believe there should be a practical, generally-accessible, and comprehensive PIA dispute 

resolution remedy, and piecemeal expansion of the Board’s jurisdiction should be avoided.   

In sum, we reach the following conclusions:  

1) The Ombudsman’s caseload demonstrates a generally consistent unmet need for an 

accessible and comprehensive extrajudicial dispute resolution option for PIA disputes that 

are not resolved at the mediation stage.  

2) The number of unresolved disputes likely to go to the Board are relatively consistent 

throughout time and across agencies; approximately 25% of the Ombudsman’s disputes—

between 50 and 60 per year, or five per month—are not resolved through mediation and 

were judged likely to go to the Board; 

3) The unresolved disputes likely to go the Board will be roughly evenly split between 

“simple” matters—those that can be resolved in a summary fashion—and “complex” 

matters—those that will require additional work;  

4) Taking the above considerations into account, we estimate that the increased Board 

caseload can be handled by the addition of two full-time staff—one of which should be an 

attorney, and the other, an administrator, paralegal, or attorney—bringing the total number 

of staff to five, including the Ombudsman. 

5) Although we cannot be sure that the projected caseload would remain at the same level 

we estimated based on 2016-2019 data, we believe an exponential increase or decrease is 

unlikely given the consistency in the Ombudsman’s caseload over the past nearly four 

years.  In fact, we anticipate that the availability of an accessible review and decisional 

remedy will enhance the effectiveness of mediations and bring about changes in agency 

and requestor behavior and expectations, thereby reducing the incidence of disputes over 

time.28 

6) On a periodic basis after implementing this new system, the Board should report on 

caseloads, staffing, and dispositions, as well as other matters pertaining to overall PIA 

performance, so that any necessary adjustments to these programs can be made. 

 

                                                           
28 We believe the factors most directly related to the number of matters submitted to the Ombudsman  are the number 

of PIA requests submitted agencies overall, the frequency and effectiveness of the Ombudsman’s direct outreach to 

requestors and agencies, as well as whether agencies consistently and timely notify requestors of the availability of 

the Ombudsman‘s services.  We have no reason to believe any of these factors will be impacted by the mere availability 

of a comprehensive Board remedy, if one is provided. 
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4. Other Information Considered 

In addition to a detailed review of the Ombudsman and PIACB programs to date, we also 

considered the responses of the reporting agencies, conversations with representatives from other 

state programs and the federal FOIA Ombudsman and Compliance programs, and comments from 

stakeholders.  

a. Anecdotal Information from Agencies and Requestors  

Our assessment of the need for a comprehensive extrajudicial dispute resolution remedy is 

consistent with anecdotal information from requestors and agencies.  For example, in early 2019, 

the Ombudsman conducted a program satisfaction survey directed to all requestors and agencies 

with whom she has worked since inception of the program. Of the more than 100 requestors who 

responded, more than 30—or roughly 30%—expressed deep frustration with the Ombudsman’s 

inability to decide issues or to enforce the Act with respect to matters that were not resolved by 

mediation.  The following are just a sampling of comments submitted by requestors: 

 ‘[The Ombudsman program is a] waste of taxpayer resources; no real power’; 

 

 ‘[G]overnment agencies don’t fully comply due to [Ombudsman’s] office being 

neutral and having no power or authority to sanction’;  

 

 ‘[I]ncrease[] the power of the Ombudsman to at least put pressure on the agency to 

want to negotiate’;  

 

 ‘I’m not sure if the Ombudsman’s Office can be effective where the custodian of 

public records knows the office has no legal authority to compel them to comply’; 

 

 ‘That [Ombudsman’s] office is a waste of taxpayer money . . . [i]f  they cannot 

force [an] agency to do what they should’;  

 

 ‘The Public Access Ombudsman has accomplished absolutely nothing as far as 

transparency in government and the reason for this is because the PIA Ombudsman 

has been given zero authority to do anything when government agency's or 

individual government employees don't respond to the public’;  

 

 ‘Until there is teeth in the PIA there will be no meaningful resolutions’;  

 

 ‘Personal experience has shown that the Ombudsman strives for transparency, but 

lacks enforcement power when they get stonewalled.’29   

 

In addition, the qualitative surveys we sent to the reporting agencies asked for their views 

on the need for and desirability of expanded dispute resolution.  Although many agencies 

                                                           
29 We have omitted the commenters’ names here because each was involved in mediation with the Ombudsman and 

the Ombudsman is required to maintain such information in confidence.  See GP § 4-1B-04(b)(1).  
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expressed no general opinion on the matter,30 or stated that the status quo is adequate,31 others 

expressed support for any remedy that would keep PIA disputes out of court, that offered agencies 

a practical remedy for certain types of recurrent problems—such as repetitive, burdensome, or 

abusive requests—or that would enhance transparency and compliance.32  

Other comments we received from stakeholders about expanded dispute resolution are 

discussed in Section IV and Appendix F (“Public Comments”).   

b. Other States’ Programs 

We compared our recommended dispute resolution model with other state models that have 

similar components, although none were configured as we propose and many have other duties 

beyond the resolution of open records disputes.  Specifically, we examined models from seven 

states that vest extrajudicial dispute resolution of their open records law in a body other than their 

Attorney General’s Office or traditional State agency administrative review processes.  See Figure 

6, below.33  

The examination included a review of the relevant statutes, regulations, caseload statistics, 

where available, and, with all but the Utah program, extensive discussions with relevant program 

directors and staff.  These comparisons allowed us to vet our assumptions against the actual 

practice of programs with constituent ingredients similar to the model we propose. 

As a threshold matter, we note that none of these other state models meet all of the four 

key criteria we outlined in the discussion of our recommended option, above.  Likewise, we believe 

that many of these models would be more costly and cumbersome to implement, and/or less 

effective than our recommended framework.  

As a general matter, as reflected in Figure 6, below, each of the programs we explored 

have both a mediation and binding review and decisional component, though unlike our proposal, 

none require a complainant to seek mediation before requesting review from the decisional body.   

 

                                                           
30 Aging (answered N/A; Low Volume); DBM (no opinion); Disabilities (no opinion); MDE (no opinion, rarely any 

matters before Board, Ombudsman, or courts); DJS (no position); DLLR (“takes guidance from the Administration 

and General Assembly”); Military (no opinion); Planning (no opinion); SOS (did not respond); and MSP (no 

opinion). 

 
31 MSDE (current system adequate); DGS (current system adequate); DHCD (thinks Ombudsman is sufficient); DHS 

(current system adequate); DOIT (satisfied with existing system); DNR (no need for expanded enforcement); and 

MDOT (current system adequate, but would like to comment on any specific proposal).  

 
32 MDA (sees need for agency relief on certain problems; not opposed to extrajudicial remedy, but would like to 

comment on any specific proposal); Commerce (welcomes any additional review options that would prevent PIA 

cases from going to court); DOH (no objection to expanded enforcement and committed to PIA compliance); DPSCS 

(welcomes any process that increases transparency; sees need for funding of internal PIA compliance unit); and 

Veterans (welcomes the suggestion).  

 
33 For a relatively current compilation of open records laws from the 50 states, including a description of comparative 

enforcement mechanisms, visit the Reporters Committee for Freedom of the Press, Open Government Guide, available 

at: https://www.rcfp.org/open-government-guide/. 

https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/AppendixF.pdf
https://www.rcfp.org/open-government-guide/
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Figure 6. 

COMPARISON 

OF OTHER 

STATE 

MODELS 

Jurisdiction Structure Mediation*  
Complaints 

in 2018** 
Staff Size 

State 

Population 

(millions) 

Connecticut 

Freedom of 

Information 

Commission 

Open 

Records and 

Open 

Meetings  

Commission: 

9 members 

Optional  757 14 

(including 9 

staff 

attorneys) 

3.57 

Hawaii Office of 

Information 

Practices 

Open 

Records and 

Open 

Meetings  

Office: 

Executive 

Director 

None 

historically; 

current pilot 

program 

182 8.5 

(including 5 

staff 

attorneys) 

1.42 

Iowa Public 

Information 

Board 

Open 

Records and 

Open 

Meetings  

Board:  

9 members 

Optional  126 3 (including 

1 staff 

attorney) 

3.16 

New Jersey 

Government 

Records Council 

Open 

Records 

Council:  

5 members 

 

Optional  227 (FY18) 4 (including 

1 staff 

attorney) 

8.9 

Pennsylvania 

Office of Open 

Records 

Open 

Records 

Office: 

Executive 

Director 

Optional  2,229 20 

(including 3 

staff 

attorneys) 

12.81 

Utah State 

Records 

Committee 

Open 

Records, 

Record 

Retention  

Committee:  

7 members 

Optional  121 (FY18) 3-4 

(including 1 

Ombudsman 

and 1 AAG) 

3.16 

Mississippi Ethics 

Commission 

Open 

Records, 

Open 

Meetings, 

Ethics, 

Campaign 

Finance 

Commission: 

8 members 

Optional  Unknown 6 (including 

1 part-time 

staff 

attorney) 

2.99 

 

* As a general matter, mediation is offered as an option within the open records complaint process. 
 

**As we understand it, the total number of complaints reflect all complaints received across the particular program’s 

jurisdictions, not necessarily just those complaints pertaining to open records.   

 

Without exception, the program representatives with whom we spoke all agree with our 

assessment that mediation is an invaluable component of the open records dispute resolution 

process, and that the availability of an accessible review and decisional remedy has a positive 

impact on mediation outcomes.34  This confirmed our view that there are significant benefits to 

requiring mediation as part of the dispute resolution process, both to reserve the Board’s remedy 

for situations that are most appropriate for it, and to give parties an opportunity for confidential 

and voluntary resolution through the Ombudsman’s highly informal process.  Requiring mediation 

as a first step in the process thus preserves and maximizes the benefits of the Ombudsman program 

                                                           
34 For example, the Director of the Mississippi Ethics Commission explained that the Commission for some years 

played only an advisory/mediation role in open records disputes, and that once the Commission was vested with review 

and enforcement authority, mediation became much more effective. 
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to the degree we believe is desirable, and also likely will result in fewer matters going to the Board 

than if mediation was not a required first step.  

The comparisons with other state models also provided us with a good indication of 

whether our envisioned programmatic structure and additional resource recommendations are 

realistic.  Programmatically, most of the other state models we examined share staff between the 

mediation component and the review/decisional component of the programs, with appropriate 

internal steps taken to protect the neutrality of mediations and eliminate the appearance of 

conflicts.  For example, a staff attorney who handles or assists with a particular mediation would 

not also be the attorney assigned to that matter if it is unresolved and goes before the review body.  

Our recommendation for two additional staff, at least one of whom should be a full time 

attorney, and the other either an administrator, paralegal, or attorney—resulting in a total of five 

staff dedicated to PIA dispute resolution, including the Ombudsman—would allow for a similar 

division of labor and avoidance of conflicts.  It would also ensure the continued independent 

functioning of the Ombudsman and the Board. 

At the same time, the comparison suggests that our staffing proposal is sufficient to meet 

the projected workload of a Board with comprehensive PIA jurisdiction.  First, no other program 

requires mediation as a first step in the dispute resolution process, and we expect that this 

requirement will result in relatively fewer matters needing adjudication by the Board.    

Second, although four of the seven state models have more than five staff, each of those 

programs is distinguishable from our recommendation. For example, four programs—in 

Connecticut, Hawaii, Utah, and Mississippi—have jurisdiction over a wide range of other matters 

in addition to open records disputes.  Specifically, Connecticut, Hawaii, and Mississippi each also 

handle open meetings complaints in addition to open records matters; Utah’s State Records 

Committee also has duties relating to implementing record retention laws; and Mississippi’s 

program handles ethics and campaign finance complaints as well.   

Third, the only state program with more than five staff that handles only open records 

matters—the Pennsylvania Office of Open Records—serves a state with a population more than 

double that of Maryland.  Moreover, that program is operationally and structurally different from 

the framework we recommend—for instance, by employing several “appeals officers.”  Our 

recommendation, by contrast, builds on two existing programs—the PIACB and Office of the 

Ombudsman—and does not propose formalized contested case procedures.   

Finally, our closest program comparison—in terms of function and jurisdiction—is the 

New Jersey Open Records Council, and that program has four dedicated staff.35  We note that the 

New Jersey program’s caseload in FY 2018—227 complaints—is comparable to the 

Ombudsman’s 178 matters during the same period, suggesting that the demand for extrajudicial 

open records dispute resolution is similar in both states.  Accordingly, we believe our proposal for 

five staff dedicated to PIA dispute resolution is adequate.   

 

 

                                                           
35 And, New Jersey’s population is approximately two million greater than Maryland’s.  
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5. Alternatives Considered  

a. Potential Restoration of Former State Administrative Remedy 
 

We also considered the potential restoration of the State administrative review remedy that 

existed in the PIA before the 2015 legislation. We are not recommending that this remedy be 

reinstated as it previously existed for several reasons.  First, the administrative appeal remedy was 

not comprehensive in that it applied only to certain State agencies subject to the contested case 

provisions of the Administrative Procedure Act.36  The Ombudsman’s caseload suggests, however, 

that more than half—about 60%—of all PIA disputes arise from requests made to local agencies. 

Second, the administrative appeal remedy also appears to have been used rarely. Data 

provided to us by the Office of Administrative Hearings for the years 2013 to 2015—the last three 

years the remedy was available—shows that that Office handled 37 PIA appeals, involving only 

twelve State agencies.  By contrast, during its nearly four years of operation, the Ombudsman’s 

Office received more than 800 PIA disputes—174 of which involved the State reporting agencies.  

Of the total disputes, more than 200, including 46 from the reporting agencies, were not resolved 

by mediation and also were judged likely candidates for extrajudicial review and decision. This 

suggests to us that the State administrative appeals option—at least as it pertains to PIA matters—

was relatively inaccessible to and/or rarely used by many requestors.  

Lastly, the administrative appeals model also did not afford any remedy to agencies, 

including relief from overly repetitive or unduly burdensome requests, or relief from deadlines for 

good cause in instances when compromise or agreement cannot be reached with the requestor.  

Our recommendation, in contrast, offers a comprehensive remedy for both agencies and requestors.  

b. Piecemeal Expansion of the Board’s Jurisdiction 
 

During the course of our outreach, we received comments from the Office of the Attorney 

General (“OAG”), one of which suggested that the Board’s jurisdiction might be expanded in only 

a piecemeal fashion, for example, by lowering the fee threshold for Board review, or permitting 

the Board to review the denial of fee waivers.  

We do not believe, however, that piecemeal jurisdiction for PIA dispute resolution makes 

sense, or accomplishes much.  Most PIA disputes involve issues other than fees or involve multiple 

issues within a single matter. Without plenary jurisdiction over PIA disputes, the Board will not 

serve as an effective enhancement for mediation.  Moreover, we are not aware of any other open 

records dispute resolution program that provides for such fragmented jurisdiction. 

c.   Potential Consolidation of PIA and Open Meetings Compliance Boards 

Another of the OAG’s comments suggested that a Board with expanded PIA jurisdiction 

could be consolidated or combined with the Open Meetings Compliance Board (“OMCB”).  

Currently, the OMCB is an independent, three-member body that issues advisory opinions on 

                                                           
36 Apparently, the Office of Administrative Hearings has the ability to handle certain appeals from particular local 

agencies, but only by special arrangement.  It is our understanding that this kind of arrangement was not typically used 

for local agency PIA appeals.  
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whether public bodies have violated the Open Meetings Act.37  The OMCB has no role in PIA 

matters, just as the Ombudsman and PIACB have no role in any open meetings matters.  

We believe that the current separation between the PIACB and the OMCB is appropriate, 

and that there would be little utility and potentially greater expense in combining them.  First, we 

are unaware that there is any real support for combining the two entities.  Second, in our view, 

there is not a high degree of overlap between the OMCB and our recommended PIACB to warrant 

combining the two.  Although both the PIA and the Open Meetings Act broadly serve the 

objectives of transparent government, the compliance and enforcement landscapes under the two 

laws are vastly different, as are the remedies for violations. Finally, the OMCB is authorized only 

to issue advisory opinions—likely because open meetings violations usually involve events that 

have already occurred—while we are recommending the PIACB have authority to review and 

issue binding opinions on live PIA disputes.  Thus, we do not recommend consolidating the two 

boards. 

  

                                                           
37 GP §§ 3-101 through 3-501. 
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III.  PIA Tracking and Reporting Recommendations 
 

A. Survey of Reporting Agencies 

We were asked to collect the following information from the 23 State reporting agencies 

for the 15-month period from July 1, 2018 through September 30, 2019: 

 The number of PIA requests received; 

 The disposition of those requests; 

 The average response time; 

 The number of fee waivers requested and granted;  

 The number of Ombudsman mediation requests and the number conducted;38 

 Information on PIA response processes and procedures, including training; and 

 Information on records management processes and procedures, including training.  

 To collect the quantitative data, we sent the reporting agencies a survey instrument in the 

form of a spreadsheet. Due to our year-end reporting deadline, and because a portion of the 

reporting period was prospective, we split the process of collecting the data into two phases: first, 

we requested data for the first 12-month period—July 1, 2018 to June 30, 2019—be sent to us by 

July 31, 2019; and second, we requested data for the remaining three months—July 1, 2019 to 

September 30, 2019—be submitted by October 31.  

To collect the necessary qualitative data, we asked the agencies to complete a 

questionnaire.  Both the quantitative and qualitative survey instruments, together with our 

explanatory cover letter to the reporting agencies, are included in Appendix B. 

Our Preliminary Findings and Recommendations, which we issued on November 6, 2019, 

discussed the survey data for the first 12 months of the reporting period—that is, from July 1, 2018 

through June 30, 2019 (“FY2019”)—in detail. This data and our findings are unchanged except 

that three reporting agencies—MSDE, DBM, and MHEC—supplemented or corrected their data.  

Due to the timing of these corrections, we were not able to include them in the Preliminary 

Findings, but have done so here, both in the data tables and, where necessary, in the text.39 

Since we issued the Preliminary Findings, we also received from the reporting agencies 

data for the final three months of the reporting period, that is, from July 1, 2019 through September 

30, 2019 (“1st Quarter FY2020”). We have included that data—along with a brief analysis and 

comparative data tables that match the FY2019 tables—in Appendix D.  We do not otherwise refer 

                                                           
38 Aggregate statistical data on the number of mediations conducted involving the State reporting agencies during FY 

2019, and since the inception of the Ombudsman program through September 30, 2019, is discussed in Section II, 

above.  We cannot report an agency-by-agency breakdown of mediation participation given the Ombudsman’s 

confidentiality requirements.  See GP § 4-1B-04(b).     
 
39 Specifically, MSDE corrected its data to reflect that it received 184 rather than 300 PIA requests during FY2019, a 

correction which rendered more of its data internally consistent.  Likewise, MHEC, which received two PIA requests 

during FY2019, corrected certain other data which made its data internally consistent.  Lastly, DBM, which initially 

reported no quantitative data, reported that it received 30 PIA requests in FY2019, but did not track and was unable 

to report other data fields.  DBM reported that it has since begun tracking this other data. 

https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/AppendixB.pdf
https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/AppendixD.pdf
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to the 1st Quarter FY2020 data in this Final Report, other than to note here that it is largely 

consistent with our discussion of the FY2019 data.  

The 1st Quarter FY2020 data does differ from the FY2019 data in one respect: most 

agencies were able to provide consistent data in more reporting categories than they had done with 

their FY2019 data, albeit in some cases, after additional follow-up from us. We suspect this is 

because the agencies were “on notice” as of May 2019 that they were expected to report detailed 

PIA caseload data for this prospective time period, and so likely began tracking the information 

we requested, if they were not already doing so.  Nonetheless, we note that two of the agencies 

with the largest PIA caseloads—MDE and MDOT—still did not track any additional fields. 

1. Quality of Survey Data 
 

The survey of the 23 State reporting agencies, standing alone, is of limited use within the 

scope of our report. First, the reporting agencies comprise only about half of all State agencies, 

and no local agencies were included. Thus, the majority of all agencies subject to the PIA were not 

included in the survey. Nonetheless, based on other information sources, including the 

Ombudsman caseload from April 2016 through September 2019, we believe many of our 

observations likely apply across all State agencies, and at the local agency level.  

Second, much of the reporting agencies’ quantitative data is incomplete.  For example, 

MDOT and MDE reported that they did not did not track and could not provide data for more than 

half of the questions.  Specifically, MDE reported not tracking eight of the quantitative questions—

including all of the questions in the section on PIA dispositions—while MDOT did not track data 

for nine of the questions, including all of the questions in the section on fees. In addition, DHS 

provided data for only half of FY2019, i.e., the final 6 months, from January 1 to June 30, 2019. 

Third, many agency responses were internally inconsistent to a degree that we could not 

rely on them for certain comparisons and evaluations. Specifically, we could not rely on responses 

for a particular topic where the sum of the data for that topic was not close to the total number of 

PIA requests received.  For example, one topic is the number of initial PIA responses within and 

outside the statutory “10-day” deadline; where those responses added together are not equal to or 

within 5% of the total number of requests, we did not rely on that data when analyzing this topic.40 

In most instances where the data was deemed inconsistent, the deviation was far more than 5% 

from the total number of requests.41  

We recognize that some of this internal inconsistency may have been due to 

misinterpretations of the survey instrument. However, we followed up with every agency that 

provided us with inconsistent data to explain what we were looking for, and many were able to 

                                                           
40 By way of further illustration, if an agency reported having received 100 PIA requests during the period, but reported 

only 33 total responses either within or outside the 10 business day deadline, we could not confidently rely on that 

agency’s numbers for purposes of assessing or comparing agency compliance with the 10 business day initial response 

deadline.  

 
41 The survey instrument provided the reporting agencies with the opportunity to explain inconsistencies in each 

category of data with boxes marked “other”; e.g., an agency could report the number of PIA requests still pending and 

within the 10-day initial response deadline as of the date they submitted the survey.  The survey instrument also invited 

narrative comment so that an agency could elaborate or further explain its data if it wished to do so.  We have taken 

into account any such relevant explanations that were provided in making our determination as to internal 

inconsistencies.  The survey instruments are provided in Appendix B.  

https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/AppendixB.pdf
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make changes accordingly.  For example, MSP had at first reported highly inconsistent numbers 

but, after discussing their data with us, provided consistent and reliable data for all fields. Other 

agencies were not responsive to our attempts at clarification, or only provided corrected data too 

late to be incorporated into our Preliminary Findings.  

We also recognize that because agencies were not expecting to report this level of PIA 

caseload detail until notified of this project in May 2019, they may not have been tracking the 

requested fields. Nonetheless, to the extent that most of what we asked for could be considered 

basic metrics of PIA performance, —e.g., timeliness of responses and imposition of fees—we 

think the lack of tracking is itself an informative finding.  

2. Reporting Agencies’ PIA Caseloads  

The survey data reflects that the PIA caseloads among the 

reporting agencies during FY2019 varied considerably.  For 

example, the number of requests per agency ranges from 0 (MDOD) 

to 3,424 (MDE),42 with three agencies—MDE, MSP and MDOT—

receiving 6,919, or 77%, of the 8,859 total PIA requests received by 

all reporting agencies.  See Figure 7.   

This data also reflects that most of the reporting agencies 

have a light to moderate caseload, with some agencies reporting 

what might be described as a de minimis number of requests.  

Specifically, twelve agencies reported having fewer than 40 PIA 

requests during FY2019, and five reported having fewer than ten.  

An additional seven agencies reported receiving between 50 and 

300 requests.43 

We note, anecdotally, that many agencies at both the State 

and local levels report a significant increase in PIA requests in 

recent years.  Our survey did not request comparative data from past 

years, but this trend seems likely due to the increasing prevalence 

of electronic records and the relative ease of making record requests 

via email and/or website.  

Still, it is worth noting that many reporting agencies do not 

have a voluminous PIA caseload, and this variation likely holds 

across other State and local agencies. Moreover, based on all data 

available to us, there does not appear to be a significant relationship between caseload volume and 

performance deficiencies, such as timeliness of response. 

                                                           
42 MDE explains that its total number may even be understated, given that its tracking software aggregates multiple 

requests from the same requestor.  

43 We are including DHS’s total, even though that agency provided data only for the final six months of FY2019. 

PIA Requests Received by 

Agency (FY2019) Figure 7 
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The disparity between agency caseloads suggests that improvements in performance will 

come from measures targeted to agency-specific problem areas, units, or processes, rather than 

from any “one size fits all” approach with respect to staffing, processes, or infrastructure.  Rather, 

agencies with light to moderate caseloads can look to systems used by those with heavier 

caseloads, build on what works well, and learn from agencies with expertise in handling certain 

types of data and records, such as large data sets. We discuss some generally-beneficial practices 

in our recommendations section below.  

3. Timeliness of PIA Responses 

Under the PIA, an agency has 10 business days in which 

to send an initial response to a request. If the response is not 

finalized at that time, the “10-day” response must provide the 

requestor with certain information, such as the reason for the 

delay and an estimate of fees, if any.  An agency has 30 calendar 

days in which to send the final response, which can be extended 

by consent of the requestor.  

We asked agencies to report the number of initial 

responses sent within 10 days, see Figure 8, and the number of 

final responses issued within and outside 30 days, see Figures 9 

and 10, below.  Five of the six highest volume agencies—those 

with more than 200 requests in FY 2019—either did not track 

one or both of these metrics, or were unable to provide consistent 

data for one or both metrics.   

In fact, only nine agencies tracked and provided 

consistent data regarding their compliance with both the 10-day 

and 30-day deadlines, and seven of those were agencies with the 

smallest caseloads, i.e., fewer than 40 requests during FY2019.  

See Figures 8, 9, and 10.  That said, four of the agencies with 

caseloads higher than 200 in FY 2019 reported sending more 

than 80% of final responses within 30 days.  See Figure 9, below. 

Response Time: Initial Response 

within 10 Business Days of 

Receipt Figure 8 

* Did not track this metric | ** Data was 

internally inconsistent. 
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The Ombudsman regularly receives complaints about long overdue and missing responses, 

in which the agency has not sent even an initial response within 30 days.  When an agency’s 

response is missing or long overdue, it frequently indicates other compliance issues. In fact, the 

internal inconsistencies present in the reporting agencies’ survey data, together with the 

Ombudsman’s experience, suggest that many agencies are not adequately tracking PIA requests, 

leading to tardy responses and other compliance issues.  Thus, in order for agencies to fully comply 

with the PIA—including its deadlines—it is essential to accurately track all PIA requests from the 

time they are received though the time a final response is sent.  

4.  Disposition of PIA Requests 

We asked the reporting agencies a number of questions pertaining to the dispositions of the 

PIA requests they received.  The data suggests that agencies often receive requests for records of 

which they are not the custodian, or for which they do not have any responsive materials.  Agencies 

also frequently respond to requests by disclosing all responsive records.  Overall, the reporting 

agencies responded to more than 36% of their cumulative PIA requests with full disclosure of the 

requested record.  

At the same time, many agencies report withholding some or all of the requested record in 

a significant number of cases. This occurs when an agency applies one or more of the PIA’s 

exemptions.  Depending on the material requested, the PIA may require an agency to withhold all 

or part of the record, or it may permit, on a discretionary basis, an agency to withhold all or part 

* Did not track this metric. | **Data was internally inconsistent. 

Response Time: Final Response 

within 30 Days of Receipt Figure 9 

Response Time: Final Response 

outside 30 Days of Receipt Figure 10 
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of a record.  Figures 11 and 12, below, indicate that most agencies relatively rarely withhold the 

entire requested record; MDOT is an outlier here, reporting that it denied the entire record in 38% 

of its responses. Many more agencies withhold a part of the requested record in a significant 

percentage of their responses.  For example, DNR partially withheld the requested record in more 

than half of its responses, and twelve agencies provided partial denials in 18% to 46% of their 

responses.  

 

An agency’s application of exemptions to either fully or partially deny the requested record 

is a constant source of disputes.  Since the Ombudsman’s program began in 2016, more than 20% 

of all mediations have involved these kinds of issues.  The resolution of many exemption-based 

disputes turns on a legal question and/or a review of the record at issue to assess the applicability 

of the claimed exemption or exemptions.  Although the Ombudsman is often successful on this 

front, many of these disputes—about half—remain unresolved after mediation and would benefit 

from our recommendation for a Board with comprehensive jurisdiction to review and issue a 

binding decision on the matter. 

 

 

 

Exemptions: Full Denial Figure 12 
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* Did not track this metric. | **Data was internally inconsistent. 


