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[llinois' statute essentially states that the discovery of a victim's sexual orientation or gender identity may not suffice for an
assertion of the provocation defense and, more broadly, that any attempt to mitigate the crime of murder will fail if based
solely upon similar discovery. With support from various public interest organizations and civil rights groups, the bill passed

unanimously in both the State House and Senate and was subsequently signed into law by the Governor. 13% Illinois' law
follows California's in that it prohibits provocation as a defense because of a victim's actual or perceived sexual orientation or
gender identity, but the law has a broader scope than California's. In addition to prohibiting the use of provocation under such
circumstances, Illinois also limits a defendant's ability to use the gay panic defense in any capacity to mitigate a charge of first
degree murder. The Illinois law says that, unless there would be some applicable defense without the gay panic element, such
a defense may not stand to mitigate the charge of first degree murder, constricting the criminal defendant's ability to escape
justice for their crime.

C. Rhode Island

In July of 2018, the Rhode Island Governor, Gina Raimondo, signed House Bill 7066 into law, which in addition to banning
use of the gay panic defense, wholly amended criminal trial procedure. 1335

[Provocation was not objectively reasonable if it resulted from the discovery of, knowledge about, or potential
disclosure of the victim's actual or perceived *835 gender, gender identity, gender expression, or sexual
orientation .... A defendant does not suffer from reduced mental capacity based solely on the discovery or,
knowledge about, or potential disclosure of the victim's actual or perceived gender, gender identity, gender
expression, or sexual orientation .... A person is not justified in using force against another based solely on the
discovery of, knowledge about, or potential disclosure of the victim's actual or perceived gender, gender identity,

gender expression, or sexual orientation. 136

Rhode Island is a state that has no record of the defense's ever being used or attempted; however, the sponsors of the legislation

voiced that the state “must specify that it is an invalid defense to ensure that it remains unused.” '*” The Rhode Island statute,
arguably, is the most encompassing law of the three states that have banned the gay panic defense. However, the law did not pass

without resistance. 138 A Republican state representative, Justin Price, expressed concerns that such a ban would be harmful
because it permits the withholding of information (the victim's sexual orientation or gender identity) from the jury and, thus,

prévents them from making a sound decision. 138 Nevertheless, Rhode Island's statute bans the use of the “unrecognized”
defense under each of the three official defenses through which it is typically brought: provocation, self-defense and diminished

capacity.

D. Pending Legislation

Along with California, Illinois, and Rhode Island, similar legislation banning use of the gay panic defense is pending in New
Jersey, Washington, and the District of Columbia. 140 Additionally, there is a pending federal bill that would prohibit such

defenses in *836 federal criminal cases. '*! The federal bill, in relevant part, states that “no nonviolent sexual advance or
perception or belief, even if inaccurate, of the gender, gender identity or expression, or sexual orientation of an individual may

be used to excuse or justify the conduct of an individual or mitigate the severity of an offense.” 142 This proposed legislation
would be the broadest of the gay panic defense bans, as it widely prohibits the use of gay panic defense tactics on any level,
for the reasons of excusing or justifying a defendant's conduct. The proposed federal ban would offer the greatest level of
protections to victims, and could serve as an influential model for the states to adopt and follow. While successfully passing
this bill at the federal level would eliminate this defense tactic in federal courts, state courts would not be bound by the law and

state legislatures must act to codify their own individual bans. 143
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VI. CONCLUSION

Today, in every state except Rhode Island, Illinois, and California, the “gay panic” defense exists as a fully-functional (but
unofficial) defense for violent crimes in state and federal court. By asserting the gay panic defense, often as an undertone to a
defense of insanity, diminished capacity or provocation, defendants shift the focus of the trial from their crime to the perceived
or actual sexual orientation or gender identity of the victim. The defense plays on implicit bias and latent homophobia to shield
the defendant from responsibility due to inaccurate, but existing notions that gay and transgender people are innate predators
or sexual deviants. :

The defense is an outdated technique that capitalizes on lingering bias against the LGBT community by reducing a defendant's
perceived culpability or absolving offenders entirely. It is based on notions that LGBT victims are mentally ill, inferior, and
frightening, despite the medical rejection of such notions and the ever-growing social progression contradicting such thought.
Yet, the gay panic defense continues to insult the integrity of the criminal justice system. *837 Furthermore, the admissibility
of the defense harms LGBT people in the very forum in which they, as victims, should be able to seek justice and protection.

The fact is, defenses based on the discovery of a victim's minority status are rarely given validity in courts of law, but the defense
of gay panic has been allowed to disrupt our judicial system. A defendant's discovery that his victim was Muslim, or Jewish,
or Hispanic, or poor would never serve as a defense through which a defendant would evade justice and walk free.

Victims of violent crimes deserve justice; however, the gay panic defense often re-victimizes them and allows offenders to
receive reduced convictions and sentences based on the victim's sexual orientation or gender identity. Modern society has
progressed to a point where it is absurd to hinder our justice system because of an obstacle rooted in aversion and fear of gay
and transgender citizens. To prohibit the defense would be a proactive effort by state legislators that ought to be inspired by
and modeled on the fashion of the three states which have passed legislation banning the defense. The gay panic defense is an
affront to LGBT people in this country and a weakness within the criminal justice system that must be managed by states taking
the initiative to protect all of its citizens. As Americans, we must remember the observation of Dallin H. Oaks, that

[O]ur procedures are not the ultimate goals of our legal system. Our goals are truth and justice ... truth and justice
are ultimate values, so understood by our people, and the legal profession will not be worthy of public respect

and loyalty if we allow our attention to be diverted from these goals. i

The complexities involved with transitioning our legal system to represent our social understandings as modern Americans may
be arduous, but in order to reach the paramount goal of justice, we must remove this blemish that remains.
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