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STATEMENT OF JURISDICTION 

 Jurisdiction of this court to decide this case is based upon 28 U.S.C. 

§2342(7) (Add.1).  Petitioners seek judicial review of a final agency action by 

the Federal Railroad Administration (“FRA”)1 dated May 29, 2019.  Pursuant to 

28 U.S.C. §2344, an aggrieved party from a final agency action may file a 

petition for review within 60 days from the date of the final order in the court of 

appeals wherein venue lies.  The Petition was timely filed on July 18, 2019. 

Venue is proper in this court because three of the petitioners, the states of 

California, Washington, and Nevada, reside in this Circuit.  It is in the interest 

of judicial economy and the Court’s order dated October 22, 2019, ECF No. 24, 

consolidating all four cases to hear all four of the Petitioners’ arguments in a 

single proceeding, rather than transfer Petitioner’s case to the Sixth or D.C. 

Circuit to be heard separately from the remaining three. 

ISSUES PRESENTED FOR REVIEW 

This case involves two issues: 

1. Whether, in withdrawing a proposed regulation regarding the staffing of 

locomotive crews, the FRA violated the requirements of the 

Administrative Procedure Act (“APA”) and the FRA’s statutory mandate 

 
1 The Department of Transportation has delegated to the FRA authority to 
administer the federal railroad safety laws and regulations.  49 C.F.R. §1.89. 
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set forth in 49 U.S.C. §103(c) (Add.1) to make safety its highest priority.  

2. Whether under Section 20106 of the Federal Railroad Safety Act 

(“FRSA”), 49 U.S.C. §20106 (Add. 2), the FRA may negatively preempt 

a state from issuing a crew size regulation. 

STATEMENT OF THE CASE 

   Under the Federal Advisory Committee Act, 5 U.S.C. App. §1 et seq., 

agencies are given the authority to create advisory committees to make 

recommendations for proposed regulations.  On March 25, 1996, the FRA 

created the Rail Safety Advisory Committee (“RSAC”), comprised of 

representatives from rail labor and rail management, as well as suppliers and 

manufacturers. RSAC operates by attempting to negotiate consensus regulatory 

language on any particular task that is delegated to it by the Administrator.  

Unless all the members of RSAC agree to a particular task, it will not be 

considered by RSAC, nor will it become a recommendation.  Once all members 

agree to a task, a working group is established to develop recommendations for 

the FRA for action.  When a working group established by RSAC unanimously 

agrees to a particular rule, it will be automatically forwarded to the FRA for 

consideration, even if there is no unanimous consent by the full RSAC.  When a 

majority of the RSAC agrees to a proposal, it will be forwarded to the FRA for 

its consideration.  Where there is no RSAC consensus, the matter will be 
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submitted to the FRA for a formal rulemaking proceeding.  The FRA is directly 

involved in all deliberations of RSAC and its working groups.  For a more 

detailed discussion of RSAC, See, 81 Fed. Reg. 13935-36. 

As the result of two major accidents in 2013 that occurred at Lac-

Megantic, Quebec, and Casselton, North Dakota, the FRA submitted a task 

entitled “Appropriate Train Crew Size” to the RSAC for consideration, 

announcing that the “FRA believes it is appropriate to review whether train 

crew staffing affect railroad safety.” 81 Fed. Reg. 13936 (Mar. 15, 2016).  On 

August 29, 2013, the RSAC accepted the task (No. 13-050) and established a 

Working Group to develop recommendations to FRA.  The Working Group 

convened five times between October 29, 2013, and March 31, 2014.  The FRA 

was directly involved with and facilitated each working group meeting.  

Throughout the Working Group deliberations, the FRA submitted draft 

regulatory text language for the RSAC’s consideration.  

In the first Working Group meeting on October 29, 2013, the FRA 

provided an overview of its position on the crew size issue, which indicated that 

two persons were necessary in most railroad operations.  The FRA’s Associate 

Administrator of Railroad Safety and Chief Safety Officer stated that “…rather 

than engaging in extensive discussions to determine and establish stakeholder 

positions, FRA intends to define its position on ‘appropriate crew size’ right up 
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front.” Working Group Minutes of Meeting (“WG Minutes”) at 6; (E.R. 768).  

He presented a document entitled “Appropriate Train Crew Size Working 

Group Update.”  It stated the Agency’s position that: 

 railroad safety is enhanced through the use of multiple crew members. 
 
 it is difficult to comply with current safety regulations and operating rules 

when operating a 1-person crew. 
 
 the Agency’s safety regulations were written with at least a 2-person  

crew in mind and that operating with a 1-person crew may, in some cases, 
compromise railroad and public safety; and 
 
a second crew member provides safety redundancy and a method of 
checks and balances during train operations. 

Id. 

These points were repeated by the FRA throughout the Working Group 

meetings with a specific emphasis on the necessity for safety redundancy. See, 

e.g., October 29, 2013, WG Minutes, 6, 10 (E.R. 768, 772); Dec. 18, 2013, WG 

Minutes, 5, 9, 15 (E.R. 743, 747, and 753); March 31, 2014, WG Minutes, 26-

28 (E.R. 689-691).  Even the Association of American Railroads (“AAR”)2, 

intervenor here, conceded that redundancy is important to safety. October 29, 

2013, WG Minutes, 10 (E.R. 772); 81 Fed. Reg. 13936-37; (E.R. 382-83, 474, 

690, and 706).  A brief summary of each of the Working Group meetings is 

 
2 The AAR is a trade association whose members include all of the nation’s 
largest freight railroads, smaller railroads, and passenger railroads. 
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discussed at 81 Fed. Reg. 13937-39.  During the Working Group deliberations, 

the FRA repeated the necessity for safety oversight of crew size. Dec. 18, 2013, 

WG Minutes, 10-11 (E.R. 744, 748-749). 

The Working Group was unable to reach a consensus; therefore, pursuant 

to RSAC procedures, the appropriate crew size issue was submitted to the FRA 

for a formal rulemaking.  The FRA issued a formal Notice of Proposed 

Rulemaking (“NPRM”) on March 15, 2016 (81 Fed. Reg. 13918). Following 

the comment period, the FRA conducted a hearing on July 15, 2016, to allow 

additional comments. 81 Fed. Reg. 39014 (June 15, 2016).  No further action 

was taken until almost three years later, when on May 29, 2019, the FRA 

abruptly withdrew the NPRM, stating that no regulation of train crew staffing 

was required at this time. 84 Fed. Reg. 24737.   

SUMMARY OF ARGUMENT 

In Department of Commerce, et. al. v. New York, et. al., 588 U.S.___ ,139 

S. Ct. 2551 (2019), the Supreme Court rejected the decision by the Secretary of 

Commerce to add a citizenship question to the census because the record 

showed that the Secretary’s reasons for doing so were pretextual, in that they  

“…reveal a significant mismatch between the decision the Secretary made and 

the rationale he provided” Id. at 2559; “the sole stated reason--seems to have 

been contrived” Id. at 2575; and the Court “cannot ignore the disconnect 
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between the decision made and the explanation given” Id. Each of those 

descriptions is equally applicable to the action of the FRA Administrator here 

under challenge.  

On May 29, 2019, the FRA issued a notice not only withdrawing its 

NPRM governing train crew size, but also affirmatively declaring that states 

would be preempted from regulating this subject matter.  The primary reason 

stated by the FRA for the withdrawal was that the “FRA did not have reliable or 

conclusive statistical data to suggest whether one-person crew operations are 

safer or less safe than multiple-person crew operations.” 84 Fed. Reg. 24735.  

The record developed by RSAC and throughout the rulemaking process makes 

it clear that the FRA’s decision failed to comply with the requirements of the 

APA and the congressional mandate that the FRA exercise the highest degree of 

safety in its administration of its jurisdiction.  

As previously noted, the FRA had stated, both publicly, and within the 

RSAC Working Group, that it intended to regulate crew size because of the 

safety impact and the need to have federal safety oversight of crew size.  In 

furthering the regulation, the FRA submitted the proposed regulation to the 

Office of Management and Budget for review and editing. FRA Docket No. 

FRA-2014-0033-0003. After that process was complete, the proposal was 

formally issued. 
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The underlying purpose of the proposed rulemaking was to continue in 

effect current crew size operations and to allow railroads to seek waivers when 

technological circumstances warranted a reduction in crew size.  For safety 

reasons, the FRA had determined that oversight of railroad crew sizes was 

essential.  Moreover, during the meetings of the RSAC Working Group, the 

FRA repeatedly stated that a second crew member provides safety redundancy 

and a method of checks and balances on train operations. The intervenor AAR 

conceded that redundancy is important to safety. While the FRA made it clear 

throughout the rulemaking that it intended to regulate crew size, the railroads 

sought to have the proposed rule withdrawn. 

Despite its steadfast position that crew size must be regulated, in a 

complete about-face, the FRA ultimately concurred with the railroads and 

withdrew the proposed regulation. The FRA provided no real justification for 

the withdrawal. In doing so, the FRA acted in an arbitrary and capricious 

manner, and abused its discretion. 

The withdrawal of the NPRM violates the edict of 49 U.S.C. §103(c) 

(Add.1) which requires the agency “in carrying out its duties…to consider the 

assignment and maintenance of safety as the highest priority, recognizing the 

clear intent, encouragement, and dedication of Congress to the furtherance of 

the highest degree of safety in railroad transportation.”  By its withdrawal, the 
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FRA failed to address the many safety issues that two crew members provide in 

train operations.  Moreover, it failed to consider the public interest.  

In addition to the foregoing, the FRA’s attempt to negatively preempt the 

states from regulating crew size is invalid.  Where there exists a specific 

statutory preemption provision, as in the FRSA, the Agency cannot simply 

invoke implied negative preemption. Each state has a responsibility to act in the 

interest of public safety and is not restricted by FRA’s minimum standards. 

ARGUMENT 

I. FRA’S WITHDRAWAL OF THE NPRM VIOLATED THE APA. 

The first issue for this court to decide is whether the FRA complied with 

the requirements of the APA in withdrawing the NPRM by fully considering the 

relevant factors, including the application of 49 U.S.C. §103(c) (Add.1).  The 

APA provides that agency action must be set aside by the reviewing court if it is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law.” 5 U.S.C. § 706(2)(A) (Add. 3).  The APA requires agencies to “offer 

genuine justifications for important decisions, reasons that can be scrutinized by 

courts and the interested public.” Department of Commerce, et. al. v. New York, 

et. al., supra at 2576. 

The second issue is whether the FRA has authority under the FRSA to 

negatively preempt a state from issuing a law or regulation covering crew size.  
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The FRA’s decision is contrary to Supreme Court precedent, and, historically, 

FRA has misinterpreted the preemption provision under the FRSA. Therefore, 

no deference is warranted to FRA’s decision. See, East Bay Automotive Council 

v. NLRB, 483 F. 3d 628, 633 (9th Cir. 2007); Lucas v. NLRB, 333 F. 3d 927, 931 

(9th Cir. 2003).    

We acknowledge that the FRA, with the exception of congressional 

mandates, has discretion not to issue a regulation.  However, the discretion is 

not unbounded, Department of Commerce v. New York, supra, 139 S. Ct. at 

2574-2576, and cannot be exercised for blatantly false reasons.  If there is bad 

faith by an agency, an inquiry may be warranted. Citizens to Preserve Overton 

Park, Inc. v. Volpe, 401 U.S. 402, 420 (1967). As will be discussed, all of these 

considerations warrant review and reversal here. 

 
 The APA permits a court to review a “final agency action.” 5 U.S.C. 

 §704.  Agency action is final if it is both “the consummation of the agency’s 

decision-making process” and a decision by which “rights or obligations” have 

been determined” or from which “legal consequences will flow.” Bennett v. 

Spear, 520 U.S. 154, 177-78 (1997). The FRA’s withdrawal of the NPRM 

certainly fits within this definition.3   

 
3 There is no question the FRA was engaged in rulemaking.  The FRA’s action 
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This Court has the authority to set aside the FRA’s decision if it 

determines the withdrawal of the NPRM was “arbitrary and capricious.” 5 

U.S.C. §706(2)(B) (Add. 3).  While a court is “not to substitute its judgment for 

that of the agency,” an agency is still required to “examine the relevant data and 

articulate a satisfactory explanation for its actions, including a rational 

connection between the facts found and the choice made.” Motor Vehicle Mfrs. 

Ass’n of U.S. v. State Farm Mutual Auto. Ins. Co., supra 463 U.S. 29, 43 

(1983).  Put another way, an agency must have “considered the relevant factors 

and articulated a rational connection between the facts found and the choice 

made.” Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 962 (9th Cir. 

2003).  “An agency rule would be arbitrary and capricious if the agency has 

relied on factors which Congress has not intended it to consider, entirely failed 

 
in withdrawing the NPRM is akin to a “rule” under the APA, which is defined 
as “the whole or a part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or prescribe law 
or policy…” 5 U.S.C. §551(4) (Add. 4).  Such a definition “is broad enough ‘to 
include nearly every statement an agency may make…” Center for Auto Safety 
v. Nat’l Highway Traffic Safety Admin., 710 F.2d 842, 846 (D.C. Cir. 1983) 
citing Batterton v. Marshall, 648 F.2d 694, 700 (D.C. Cir. 1980). The 
withdrawal is not an “order” as that term is defined in the APA, which is 
defined as “the whole or a part of a final disposition, whether affirmative, 
negative, injunctive, or declaratory in form, of an agency in a matter other than 
a rulemaking…” and is the result of an adjudication. 5 U.S.C. §551(6)-(7) (Add. 
4). 
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to consider an important aspect of the problem, offered an explanation for its 

decision that runs counter to the evidence before the agency, or is so 

implausible that it could not be ascribed to a difference in view or the product of 

agency expertise.” State Farm Mutual Auto Ins. Co., supra, 463 U.S. at 43. 

Vacatur of an agency action while remanding for further proceedings is the 

appropriate remedy for a violation of the APA. 5 U.S.C. § 706(2) (Add.3) (“The 

reviewing court shall… set aside agency action, findings, and conclusions found 

to be… arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with the law”); See also, Alaska Conservation Council v. U.S. Army 

Corps of Eng’rs, 486 F.3d 638, 654 (9th Cir. 2007) (“Under the APA, the 

normal remedy for unlawful agency action is to ‘set aside’ the action”) rev’d on 

other grounds, Coeur Alaska v. Bonneville Power Admin., 557 U.S. 261 

(2009).  Only in “rare circumstances” should an agency action be remanded 

without vacatur. Humane Society v. Locke, 626 F.3d 1040, 1053 n.7 (9th Cir. 

2010). 

When engaged in a rulemaking, a federal agency must comply with the 

notice and comment requirements of the APA. See 5 U.S.C. §553(b)-(c) (Add. 

5). The FRA’s notice must be published in the Federal Register, and contain: 

“(1) a statement of the time, place, and nature of public rulemaking 

proceedings, (2) reference to the legal authority under which the rule is 
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proposed, and (3) either the terms or substance of the proposed rule or a 

description of the subjects and issues involved.” 5 U.S.C. §553(b) (Add. 5).  

Thereafter, “the agency shall give interested persons an opportunity to 

participate in the rulemaking through submission of written data, views, or 

arguments…” 5 U.S.C. §553(c) (Add. 5).   

In addition to the foregoing, when reviewing the FRA’s decision-making 

process here, it is critical to examine the result in the over-arching context that 

the FRA has an affirmative statutory duty to protect the public from unsafe 

railroad operations.  A court “must not ‘rubber stamp… administrative 

decisions that they deem inconsistent with a statutory mandate or that frustrate 

the congressional policy underlying the statute.’” Arizona Cattle Growers’ 

Ass’n v. U.S. Fish and Wildlife, Bureau of Land Management, 273 F.3d 1229, 

1236 (9th Cir. 2001), citing NLRB v. Brown, 380 U.S. 278, 291-92 (1965).  This 

latest FRA decision was rendered despite the mandate from Congress that  

In carrying out its duties the Administration shall 
consider the assignment and maintenance of safety as 
the highest priority, recognizing the clear intent, 
encouragement, and dedication of Congress to the 
furtherance of the highest degree of safety in railroad 
transportation. 

 
49 U.S.C. §103(c) (Add.1) (emphasis added).  This is the standard by which to 

judge FRA’s actions here. Mozilla Corp. v. FCC, 940 F.3d 1, 60 (D.C. Cir. 



 
 

13 
 

2019) (a “statutorily mandated factor, by definition, is an important aspect of 

any issue before an administrative agency, as it is for Congress in the first 

instance to define the appropriate scope of an agency’s mission…” citing Public 

Citizen v. Federal Motor Carrier Safety Admin., 374 F.3d 1209, 1216 (D.C. Cir. 

2004)).  Congress’s action in adding this provision to the FRSA in 2008 

demonstrated a renewed emphasis on attention to safety concerns.  At the same 

time, Congress mandated a number of safety regulations to be adopted by FRA. 

After more than 10 years, many of these requirements still have not been 

finalized.  

 We will demonstrate that in the rulemaking proceeding at issue here, the 

current Administrator failed to properly consider the relevant factors, including 

Congress’s statutory mandate, and that the ensuing result was arbitrary and 

capricious.  

A. Each of the Bases Relied Upon by FRA to Withdraw the NPRM is 
Contrived. 
 
FRA stated four reasons for withdrawing the NPRM: (a) there is no direct 

safety connection between train crew staffing and the Lac-Megantic or 

Casselton accidents so no regulation is necessary (84 Fed. Reg. 24737-247390); 

(b) rail safety data does not support a train crew staffing rulemaking (84 Fed. 

Reg. 24739-24740); (c) comments to the NPRM do not support a train crew 
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staffing rulemaking (84 Fed. Reg. 24740); and (d) a train crew staffing rule 

would unnecessarily impede the future of rail innovation and automation. (84 

Fed. Reg. 24740). None of these hold water.  

(1) The FRA’s Reliance on Just Two Accidents to Withdraw the 
NPRM Ignores Numerous Other Accidents and Its Analysis Does 
Not Honor the Agency’s Duty to Protect the Public.    

 
In its notice of withdrawal, FRA relies primarily upon just two accidents 

to support its position that two-person crews are not warranted. It states that 

other procedures currently in effect would have prevented those accidents. 84 

Fed. Reg. 24738.4  

The obvious question here is why FRA limited its examination to only 

these two accidents rather than a full examination of all the “relevant factors” in 

reaching its decision.  Its own records reveal that, excluding accidents at rail-

highway grade crossings (discussed infra at 16-17) there were 1,906 railroad 

accidents during 2018.  FRA Office of Safety Analysis, 2.09 Train Accidents 

and Rates. 5  None of these accidents, or accidents from other years, were 

discussed in the withdrawal of the NPRM, even in a general sense.   Rather, the 

 
4 This analysis ignores the fact that having two crew members in the Casselton, 
ND accident prevented much more destruction at the derailment site. Train 
Crew Staffing Public Hearing Transcript at 60 (E.R. 199) (“FRA Hearing”). 
5 The source of all statistics cited in this brief is the FRA’s Office of Safety 
Analysis; https://safetydata.fra.dot.gov. 
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FRA limited itself to review of only two train accidents, one of which did not 

even occur in the United States. 

Further, the procedures put in place after the two identified accidents do 

not begin to address many of the safety issues involving crew size that have 

arisen nationwide.  For example, the second crew member is the first and instant 

responder to render assistance to injured persons at highway-rail grade 

crossings, FRA Hearings, 60 (E.R.199).  Today, many railroads operate trains 

exceeding two or more miles in length (FRA Hearings, 181 (E.R. 320)) and, 

therefore, frequently block crossings in local jurisdictions.  But railroad 

operating rules prohibit the engineer from leaving the locomotive unattended, 

unless numerous and time-consuming steps are taken to ensure that the train is 

secured against any unintended movement.  The FRA’s own regulations render 

it infeasible for a train to be separated and reconnected at a crossing in an 

emergency.  See, e.g., 49 C.F.R. §§ 218.24(a)(2) (Add. 6) and 232.103(n) (Add. 

7-10).  This means that there must be a second crew member to disconnect and 

separate the cars on the train to open a crossing to allow emergency vehicles to 

cross over and then to reconnect the cars, which cannot physically be done by 

one person.  And its Operating Practices Compliance Manual makes clear that 

any work related to operation a train—even the mere act of physically 

occupying the engineer’s seat—may be performed only by a certified 
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locomotive engineer.  Federal Railroad Administration Office of Railroad 

Safety, Operating Practices Compliance Manual (Nov. 2012 ed.) at 16-13 

(Add.11); See, FRA Hearings, 176 (E.R. 315). This means that there must be a 

second crew member to disconnect and separate the cars on the train to open a 

crossing to allow emergency vehicles to cross over. And, when a train is 

disabled, only the second crew member can inspect the cars involved in the 

mishap and take appropriate real time action for the safety of the community 

because the engineer must remain in the cab. The explanation put forth by the 

FRA is devoid of evidence that it considered these relevant factors in 

determining whether a train crew staffing regulation was necessary.    

Numerous examples illustrate how the FRA’s analysis is flawed and 

fails to protect the public. The FRA states that post-accident response or 

handling of disabled trains are only indirectly related to railroad safety. 84 

Fed. Reg. 24740. As for post-accident safety, FRA suggests protocols that 

bring railroad employees to the scene of an accident or disabled trains post-

occurrence will be preferable to maintaining a two-person crew on a train. Id.  

One such protocol advanced by the railroads is to have an employee in a 

vehicle following trains. See, 81 Fed. Reg. 13938-39; March 5, 2014, WG 

Minutes 10-11 (E.R.702-703).  But the FRA neglects to mention that there 

are thousands of train operations daily over 140,000 miles of track and more 
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than 200,000 highway-rail grade crossings in the U.S. Last year, there were 

2,217 collisions at such crossings (which is more than 6 each day), resulting 

in 262 deaths and 840 injuries. FRA Office of Safety Analysis, 2.08 

Highway-Rail Crossings.  Even discounting congested highways and/or 

inclement weather, in most cases it is highly improbable that such transport 

vehicles would be near enough to a collision or a train derailment to render 

timely emergency assistance when needed.  In the Working Group 

deliberations, AAR admitted that direct observation of a train by a vehicle 

may be impossible in a city. March 5, 2014, WG Minutes 20 (E.R. 712).  

Trains also travel through very isolated areas where there are no access roads 

that a vehicle can travel to assist a disabled train, derailment, or incapacitated 

crew member. Trains travel in many locations where the nearest town is 

many miles away. Eliminating a second crew member would place greater 

burdens upon local communities, because of the need to have prompt local 

emergency assistance available.   

The explanation put forth by FRA is speculative and devoid of 

evidence that the FRA considered the reality of day-to-day domestic railroad 

operations in determining whether a train crew staffing regulation was 

necessary.  The FRA “entirely fail[ed] to consider an important aspect of the 

problem.” State Farm Mutual Auto. Ins. Co., supra, 463 U.S. at 43. Further, 
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the proposal that a portion of the safety functions of a conductor can be 

adequately handled by an employee following a train is “an explanation… 

that runs counter to the evidence before the agency” and is “so implausible 

that it could not be ascribed to a difference in view or the product of agency 

expertise.” Id. 

These issues, and more, confirm that FRA’s analysis did not comply 

with the APA standards and 49 U.S.C. §103(c) (Add. 1) and must be set 

aside. 

Another factor FRA failed to address is the impact of irregular work 

schedules that freight railroad operating employees endure.   They are on call 

7 days a week, 24 hours a day, must report to duty with as little as one hour 

and 15 minutes notice, and then work up to 12 hours per day.  Little advance 

notice of on-duty times and unpredictable work schedules have contributed 

to significant fatigue among operating employees, which is among the most 

critical safety issues today in the railroad industry.6 Two sets of eyes and ears 

minimize the risk of fatigue-induced accidents or rule violations.  Having 

 
6 See, Fatigue in the Railroad Industry: Hearing Before the Subcommittee on 
Railroads, Pipelines, and Hazardous Materials of the House Transportation 
and Infrastructure Committee, 110th Cong., 1st Sess. (February 13, 2007). See, 
also, FRA Working Group document FRA-2014-0033-0002 which discussed 
fatigue in the U.S.  (E.R. 582). 
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two persons who constantly interact with each other in the locomotive cab 

provides a critical layer of safety protection and assures rules are complied 

with and the train is operated safely.  This is the primary reason that the 

Federal Aviation Administration requires a minimum of two pilots in all 

commercial passenger airplanes.  See, 14 C.F.R. §§61.55-.58. 

In its deliberations, the RSAC Working Group identified the many 

responsibilities of train and yard service employees. E.R. 482-505.These 

responsibilities encompass 145 job functions. Additionally, locomotive engineer 

positions encompass many more distinct job functions. E.R. 478-481.  

Requiring one employee to perform all of these job responsibilities combined 

creates a substantial threat to safety.  Many required work tasks in safely 

moving a train simply cannot be accomplished by a single crew member.  See 

E.R. 374-378; E.R. 474-477; 81 Fed. Reg. 13927, 13929. These numerous tasks 

require two qualified crew members to function safely at different locations 

while coordinating their actions as a team. The FRA’s statement in withdrawing 

the rulemaking contains no “satisfactory explanation” as to how these tasks are 

to be absorbed by a single crew member. State Farm Mutual Auto. Ins. Co., 

supra, 463 U.S. at 43. As such, FRA’s declination to regulate crew staffing size 

is “arbitrary and capricious” and should be set aside. 
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(2) There is Voluminous Safety Data to Support a Train Crew 
Staffing Rule. 

 
In its withdrawal, FRA stated that there was insufficient data to 

demonstrate that two-person crews are safer than one-person crews. 84 Fed. 

Reg. 24735. The record does not support that conclusion.  During the Working 

Group discussions, the FRA pointed out that the absence of data does not 

address the risk of an operation (December 18, 2013, WG Minutes at p. 11 

(E.R. 749) and that data alone is not the only basis for safety. Id. at p. 13 (E.R. 

751).  The FRA stated that statistics do not reflect how many accidents have 

been prevented. October 29, 2013, WG Minutes at 10 (E.R. 772); See also, 

NPRM, 81 Fed. Reg. 13919, 13931-33.  The data the current FRA contends is 

missing is absent solely due to the fault of the FRA and the railroads.  As noted 

in the NPRM, “FRA relies on each railroad to self-report a description of the 

accident/incident, as well as the primary and contributing causes.” 81 Fed. Reg. 

13931.  In proposing the NPRM, the FRA said that “qualitative studies show 

that one-person train operations pose increased risks by potentially overloading 

the sole crewmember with tasks” (81 Fed. Reg. 13919) and that “railroads have 

achieved a continually improving safety record during a period in which the 

industry largely employed two-person train crews.” Id.  Further,  

FRA believes that having a properly trained second crew person 
on board, or implementing risk mitigating actions that FRA 
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believes are necessary to address any additional safety risks 
from using fewer than two-person crews, provides net safety 
benefits relative to using fewer than two-person crews or not 
implementing measures that FRA believes are necessary. 

 Id. 

Beyond these basic points, with the exception of some shortline  

operations and yard movements, there is no data from U.S. single person freight 

or passenger operations establishing that a single person operation is as safe or 

safer than the standard two- person crew.7 Furthermore, the NPRM, while 

mandating a minimum crew size generally, still allowed for existing one-person 

crews to continue to operate, and allowed Carriers to seek a waiver from the 

proposed requirement for new operations if they satisfied certain criteria. See, 

infra, at 30-31. 

It is clear that FRA did not properly examine the relevant data, nor 

determine the safety of two crew members rather than one.  There is an FRA 

program, known as Confidential Close Call Reporting System (C3RS), that 

could be utilized to determine prevention of potential accidents. See, October 

 
7 Foreign countries operating with single person crews cannot validly be 
compared because those operations are so dissimilar. See, Hearing on Train 
Crew Staffing: Before the Federal Railroad Administration, at 179-192 (July 
15, 2016).  (E.R. 318-331); Francisco Bastos and Andrade Furtado, U.S. and 
European Freight Railways: The Differences That Matter, 52 Journal of the 
Transportation Research Forum, 65-84 (Summer 2013). 
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29, 2013, WG Minutes, 19 (E.R. 781).  More than 12 years ago the FRA 

sponsored, and funded, a voluntary confidential program allowing railroads and 

their employees to report close calls (i.e., accidents that would have happened 

but for crew intervention).  Safety reporting under this program has been 

successful because the railroad employees participating receive protection from 

both discipline and FRA enforcement8.  However, only nine of the more than 

600 railroads agreed to participate in the program.  Had the FRA mandated that 

all railroads participate, there would be significant data demonstrating, through 

close call reports, the safety benefit of two-person crews in accident prevention.  

Simply put, the supposed lack of data supporting the maintenance of two-

person crews is a result of the FRA shirking its responsibilities and allowing 

Carriers to have the final say in what gets reported.  The FRA cannot be 

permitted to reach a conclusion based on a set of relevant data that is 

circumscribed by its own inaction.  If the current Administrator was not 

satisfied with the data that formed the basis for the NPRM, the FRA, at a 

minimum, should have conducted additional research to quantify how many 

times two-person crews prevented accidents. Instead, the Agency did nothing.  

 
8 See, Confidential Close Call Reporting System(C3RS): Lessons Learned 
Evaluation Final Report, DOT/FRA/ORD-19-01 
(February2019);https://www.fra.dot.gov.eLib/Details/L19804 
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The FRA has substantial funds to conduct such research. During the FY 2019 

congressional appropriation, the sum of $40,600,000 was provided for research 

and development. Pub. L. 116-6; H. J. Res. 31 at 405; 165 Cong. Rec. H2008 

(Feb. 14, 2019); 165 Cong. Rec. H2037 (Feb. 15, 2019). 

Nothing has occurred in the rail industry since 2013 to undermine the 

agency’s initial analysis that a second qualified operating crew member on each 

train enhances safety. In the NPRM, the FRA identified crewmember tasks and 

stated that the positive attributes of teamwork raise concerns with one-person 

crews, especially when implementing new technology. 81 Fed. Reg. 13925-

13930.  To support the NPRM, the FRA referred to various authoritative reports 

by the John A. Volpe National Transportation Systems Center and the National 

Academy of Sciences’ Transportation Research Board.  These reports analyzed 

the cognitive and collaborative demands of freight conductor activities; the job 

of a passenger conductor; fatigue status in the railroad industry and its impact 

on crew size; implications of technology on a task analysis of a locomotive 

engineer; using cognitive task analysis to inform issues in railroad operations; 

and the impact of teamwork on safety of operations. 81 Fed. Reg. 13924-13930.  

The FRA referred to none of these issues raised in the reports when it withdrew 

the NPRM.  Shockingly, the agency stated that there was no evidence 

supporting the proposition that two-person crews were safer.  The foregoing 
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establishes that either the FRA did not consider this critical relevant data, or that 

it is unable to “articulate a satisfactory explanation” for why the data is not 

persuasive. State Farm Mutual Auto. Ins. Co., supra, 463 U.S. at 43.  In either 

circumstance, the withdrawal of the NPRM cannot stand. 

Moreover, the FRA’s existing regulations and railroad operating rules 

suggest safety hazards are created when a train has less than two crewmembers 

working as a team. See, December 18, 2013, WG Minutes 5, 15 (E.R.743, 753). 

This teamwork includes receiving mandatory directives from the control center 

(October 29, 2019, WG Minutes 14-15, 19 (E.R. 776-77, 781)); communicating 

and interacting with other trains (FRA Hearings, 184-185, 190 (E.R. 322-23, 

329) addressing issues regarding blocked crossings (FRA Hearings, 102, 169, 

173-74  (E.R. 241, 308, 313-14)), protecting train passengers in an emergency 

(FRA hearings, 158, 165-69 (E.R. 297, 304-308)) ; observation for sudden 

incapacitation of a crewmember January 29 , 2014, WG Minutes 7 (E.R. 727); 

FRA Hearings, 173, 176, 183 (E.R. 312, 315, 322)); and movement through a 

grade crossing with identified highway-rail grade crossing signal failures. (FRA 

Hearings, 103, 173 (E.R. 242, 312). See also,75 Fed. Reg. 2668, 2671-72, 2674 

(January 15, 2010) (Regarding Positive Train Control). The FRA’s withdrawal 

of the NPRM ignores its own existing rules and regulations on these topics. 

A recent additional burden was imposed on crew members on trains by 
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the implementation of FRA’s Positive Train Control (PTC) regulation.  49                                                                     

C.F.R. Part 236. This technology adds two more computer screens inside the 

locomotive cab (See, 49 C.F.R. §236.1006(d) (Add. 12), and locomotive 

engineers face a barrage of demands from the PTC system with prompts from 

the PTC screen.  This technology adds significant additional duties on the 

locomotive engineer and causes distractions from the performance of other 

tasks, (See,75 Fed. Reg. 2670-73), which makes two-person crews even more 

necessary.  

The FRA and the railroads maintain that PTC implementation is a major 

reason two crewmembers are not required.  However, 82,000 of the nation’s   

140,000 miles of track (59%) will not be covered by the PTC.  In addition, 

when the FRA promulgated the PTC regulations, it recognized the additional 

cognitive demands created by this technology. 75 Fed. Reg. 2671, See also, 

E.R. 402.  This operating requirement impedes experienced crews from 

operating efficiently as possible.  Further, the FRA stated that the PTC systems 

created new sources of workload distractions including the need to acknowledge 

frequent (and often non-informative) audio alerts, the need for extensive direct 

input into the locomotive computer screen during initialization, and the need to 

recognize error messages occurring while the train is in motion. 81 Fed. Reg. 

13927.  The FRA recognized that the increased complexity and workload 
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associated with PTC creates a need to have a computer screen for each of the 

two crew members (See, 49 C.F.R. §236.1006(d)9   It said: 

The purpose of paragraph (f) is to ensure that those 
assigned tasks in the cab are able to perform those 
tasks, including constructive engagement with the 
PTC system. Furthermore, while the train is moving, 
the locomotive engineer would be prohibited from 
performing functions related to the PTC system that 
have the potential to distract the locomotive engineer 
from performance of other safety-critical duties.  

 
75 Fed. Reg. 2598, 2671(Jan. 15, 2010). 
 

 None of these issues were addressed in the NPRM withdrawal.  As the 

FRA fails to “examine the relevant data and articulate a satisfactory explanation 

for its actions, including a rational connection between the facts found and the 

choice made,” the withdrawal of the NPRM fails to comply with the APA and 

should be vacated and remanded for further rulemaking.  

(3) The Evidence Supports the Promulgation of a Train Crew 
Staffing Rule. 

 
In its withdrawal FRA stated that while the comments to the NPRM “note 

some indirect connections between crew staffing and railroad safety, such as 

post-accident response or handling of disabled trains, those indirect connections 

 
9 Originally, the requirement for two computer screens was contained in 49 
C.F.R. § 1029(f). 75 Fed. Reg. 2598, 2713 (Jan. 15, 2010). It was subsequently 
moved to a new section. See, 79 Fed. Reg. 49705 (Aug. 22, 2014). 
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do not provide a sufficient basis for FRA regulation of train crew staffing 

requirements.” 84 Fed. Reg. 24740.  This statement is directly contradicted by 

the record, which contains numerous comments wherein train service 

employees provided examples of instances where a second crew member 

directly aided in avoiding an accident.  For example, one commenter stated that 

while operating his train as an engineer with his conductor, said conductor 

“loudly alerted me to STOP! I stopped my light locomotive just in time to see 

a[]… man walk right past the plow of my locomotive.  I never would have seen 

him on my own.  Having the other person in the cabs has saved lives.” FRA-

2014-0033-1545.  This is but one example of comments that directly addressed 

rail safety, contrary to the FRA’s assertion that the comments only indirectly 

address the issue.10   

 
10 There are many other comments that describe similar incidents where a 
second crew member in the cab of the locomotive prevented an accident from 
occurring and/or saved lives. See e.g., FRA-2014-0033-1525 (conductor’s 
warning to engineer avoided a rail collision); FRA 2014-0033-1378 (conductor 
and engineer collaborated where dispatcher erroneously informed them the 
track was clear, leading directly to saving the life of the crew where a lone 
engineer would have died or suffered seriously bodily injury from subsequent 
head on collision); FRA 2014-0033-1391 (conductor’s actions in observing and 
warning individuals operating ATVs near track prevented them from fouling the 
track and suffering significant injury, where engineer did not see them and 
would have provided no warning).  The FRA’s explanation for withdrawing the 
NPRM does not and cannot provide an adequate alternative to a second crew 
member that would address these concerns.  Rather, the FRA chose to 
completely ignore them. 
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Under the APA, “[a]n agency must consider and respond to significant 

comments received during the period for public comment” Perez v. Mortgage 

Bankers Assoc., 135 S. Ct. 1199, 1203 (2015).  “Significant comments” are 

“those which raise relevant points and which, if adopted, would require a 

change in the agency’s proposed rule.” Altera Corp. & Subsidiaries v. Comm’r 

of Internal Revenue, 926 F.3d 1061, 1081 (9th Cir. 2019).  The FRA not only 

does not respond to the numerous comments providing direct information on 

how a second crew member has led to increased safety, it suggests that such 

comments do not even exist.  Such is not a “satisfactory explanation” for 

withdrawing the NPRM, and is therefore contrary to the procedural 

requirements of the APA.   

 Furthermore, there is an inherent fallacy in the FRA’s statement that the 

comments did not provide conclusive data suggesting that any previous 

accidents involving one-person crew operations could have been avoided by 

having a second crewmember. 84 Fed. Reg. 24738. This fallacy is that one-

person crews are virtually nonexistent, and those trains operating with them do 

so at slow speeds with relatively few cars. Class I railroads11, by contrast, 

 
11  Pursuant to 49 U.S.C. § 20102, a Class I railroad currently is defined by the 
Surface Transportation Board as a railroad having revenues in excess of $489 
million annually.  See, Surface Transportation Board Decision, Docket No. EP 
748 (June 10, 2019). 
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routinely operate trains in excess of two miles long at 60 mph or higher, many 

laden with hazardous materials through heavily-populated areas. The FRA 

ignored the facts at Lac-Megantic, which showed that one-person crews cannot 

properly secure a standing train nor make a required Class I air brake test. 

 In its withdrawal, the FRA did not mention the numerous duties 

performed by a conductor (See, E.R. 478-581) duties which cannot safely be 

performed by a single crewmember in most train operations. A more detailed 

discussion of train and engine service duties are found at E.R. 478. These many 

conductor duties were considered during the RSAC Working Group 

deliberations.  They include proper handling of train make-up requirements, 

work orders, block signals, crossing signal failures, equipment failures, 

reporting accidents/incidents, copying mandatory directives from dispatchers, 

backing up a train, detection of by sight or electronic monitoring devices, 

dragging equipment, overheated wheels, shifted lading, setting out defective 

equipment, safety inspections of passing trains, interchange of cars at industries 

and yards.  Correcting the problems, or isolating the cars involved, have 

prevented minor issues from escalating into major problems. A 2012 final FRA 

report12 discussed the many activities in managing a train consist and noted that 

 
12 Cognitive and Collaborative Demands of Freight Conductor Activities: 
Results and Implications of a Cognitive Task Analysis, FRA Office of Railroad 
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unexpected situations run the gamut during a train’s movements. Id. The NPRM 

withdrawal ignores it. 

Significantly, the NPRM allowed for one-person crews during a number 

of operations, including helper service, on tourist railroads, for movements of 

light locomotives and work trains, remote control operations, passenger trains 

equipment without passengers.  It also permitted some class III railroads (those 

with the lowest amount of trackage) that operate at slow speeds in non-

mountainous territory to use one-person crews. See, proposed §§218.127-218.13 

(81 Fed. Reg. 13963-13966).  Moreover, there were two explicit waiver 

provisions in the NPRM (§ 218.135; 81 Fed. Reg. 13966) in addition to the 

existing statutory provision covering all rail safety regulations that allows for a 

waiver of two-person crews where the operations justify one person. 49 U.S.C. 

§20103(d) (Add.12). 

These waiver provisions are crucial to the Court’s consideration. They 

established a process whereby a railroad could be authorized to operate with a 

single crew member if it establishes that the operations would be as safe as 

operating a train with two crew members.  The NPRM waiver provisions 

provided needed government oversight in the advent of automation.  In every 

 
Policy and Development, pp. iv., 2-3 (E.R. 402). 
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other mode of transportation, the federal government and the states oversee 

automation in transportation to assure that such implementation is safe and does 

not provide a safety risk to the public or to the employees. The FRA’s action 

would allow a railroad carte blanche to decide whether, and how to, operate 

with one crewperson.  If the NPRM withdrawal is upheld, and the states are 

preempted, there will be no adequate oversight of railroads choosing to 

eliminate crew members based on whatever considerations they deem relevant.  

The NPRM recognized the numerous, varied operating conditions that make 

two-person crews an absolute necessity; the withdrawal is at odds with, and 

ignores, those salient facts.  

(4)  A Train Crew Staffing Rule Would Not Unnecessarily Impede 
the Future of Rail Innovation and Automation.  

 
 The FRA’s withdrawal also speculates that a rule requiring two-person 

crews would unnecessarily impede the future of rail innovation and automation. 

81 Fed. Reg. 24740.  That is false.  As discussed in detail above, the NPRM was 

carefully crafted so that exceptions and waivers were built into the 

requirements, and that compliance would add little or no additional costs for the 

railroads.  This means that innovation and technology would not be limited by 

the adoption of the rule, as railroads would still have the opportunity to 

experiment with single-person crews where circumstances established that such 
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operations could be safe. 

 Rather than implement the waiver process that balances safety and 

innovation, the FRA now suggests that crew size should be determined by 

collective bargaining rather than safety. See, 84 Fed. Reg. 24740.  But collective 

bargaining primarily addresses economics, not safety. See, FRA Hearings, 187-

88 (E.R. 327-28).  The primary purpose of a collective bargaining agreement is 

to set appropriate wages and benefits and establish mutually acceptable working 

conditions. Collective bargaining represents a tug and pull over how much 

management is willing to pay to maintain a productive work force. It is a 

private, not a public, process, that does not necessarily address public concerns.  

The safety of the public is primarily the responsibility of the government, 

mandated by statutes and implementing regulations. Despite this, the FRA 

would abdicate its safety responsibility to unions from whom management 

would extract economic concessions in exchange for assurances that trains are 

safely staffed. Furthermore, where no labor union serves as representative of a 

particular railroad, there is no one to advocate for safely staffed trains. 

There can be no dispute that railroads have been able to introduce 

innovations even with the prevalence of two-person crews. However, with 

increased technology comes new concerns regarding safety.  As pointed out 

earlier, present and future technology increases the potential for work overload.  
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Additional new electronic technologies, such as Trip Optimizer and Leader13, 

and other software applications that manage train handling and in train buff 

forces14, pose significant distractions to crews. The more complex operating 

rules and regulations that accompany new technology, much longer trains, and 

much longer work assignments15, and the failure of the railroads to address 

fatigue as a safety issue, make the second crewmember even more vital.  An 

extra set of eyes and ears watching all sides of the train and providing a division 

of tasks are safety measures that cannot be replaced by technology. 

 “Technology Implications of a Cognitive Task Analysis for Locomotive 

Engineers”, a report by the Volpe Center, at pp. 12-14, discussed the technology 

interactions between the engineer and conductor and how the two crew 

members work jointly to operate the train in a safe and efficient manner. (E.R. 

843).  Again, the scientific findings in the report were a foundation of the 

NPRM. (E.R. 843). 

While innovation has come, the intervenor railroads do not have clean 

hands when it comes to any claims that they have been stifled in developing and 

 
13 Trip Optimizer and Leader are computerized locomotive programs designed 
to reduce fuel consumption by controlling braking and throttling. 
14 Buff forces cause cars to bunch together during braking. 
15 In some operations, crews are required to have specific knowledge of  
territory encompassing 1,000 or more miles over which they operate.  
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implementing technological improvements. The need for an overarching focus 

on safety by the FRA is underscored by the railroads’ record regarding 

automation.  The industry supports technological improvements only if they are 

economically beneficial to the industry.  

Throughout history of railroading, the railroads have opposed many safety 

related technology improvements. In recent years, to mention a few, these 

include positive train control (75 Fed. Reg. 2598, Jan. 15, 2010), electronic 

controlled pneumatic brakes (Pipeline and Hazardous Materials Safety 

Administration, Docket No. PHMSA-2017-0102; Association of American 

Railroads v. DOT, et. al., D. C. Cir. No. 15-1415 (Nov. 23, 2015), and rail 

safety technology in dark territory (RSAC Dark Territory Working Group Task 

No. 10-02, September 23, 2010). 

Contrary to the FRA’s statements, railroads have been able to introduce 

innovations when they saw fit and have stifled them when they did not. The 

withdrawal of the NPRM represents an abdication of the FRA’s statutory 

obligation to make safety its “highest priority.” 49 U.S.C. § 103(c) (Add.1). 

Consequently, the withdrawal of the NPRM cannot stand. State Farm Mutual 

Auto. Ins. Co., supra, 463 U.S. at 43. 
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(5). The Withdrawal of the NPRM Failed to Comply with the Notice 
and Comment Requirements of the APA. 

 
As stated previously, when engaged in rulemaking, a federal agency must 

comply with the notice and comment requirements of the APA. 5 U.S.C.  

§ 553(b)-(c) (Add. 5).  While an agency’s decision in a rulemaking need not be 

the exact same as contained in the notice, “a final rule which departs from a 

proposed rule must be a logical outgrowth of the proposed rule… [t]he essential 

inquiry focuses on whether interested parties reasonably could have anticipated 

the final rulemaking from the draft….” Natural Resources Defense Council v. 

U.S. Environmental Protection Agency (“NRDC v. EPA”), 279 F.3d 1180, 1186 

(9th Cir. 2002) (emphasis added); See also, Hodge v. Dalton, 107 F.3d 705, 712 

(9th Cir. 1997) (a final rule which departs from a proposed rule must be “in 

character with the original proposal and a logical outgrowth of the notice and 

comments”). “A decision made without adequate notice and comment is 

arbitrary or an abuse of discretion.”  Id. It is the province of this Court to 

determine the adequacy of the notice and comment opportunity provided by the 

FRA. Id. at 1186. 

The NPRM proposed 

regulations establishing minimum requirements for the size of 
train crew staffs depending on the type of operation.  A 
minimum requirement of two crewmembers is proposed for all 
railroad operations, with exceptions proposed for those 
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operations that FRA believes to no pose significant safety risks 
to railroad employees, the general public, and the environment 
by using fewer than two-person crews.  This proposed rule 
would also establish minimum requirements for the roles and 
responsibilities of the second train crewmembers on a moving 
train, and promote safe and effective teamwork. 
 

81 Fed. Reg. 13918. The FRA did not indicate that it was considering whether a 

regulation was necessary; rather it announced that it was considering the 

contours of a rule mandating a minimum crew size. There was certainly no 

indication that the FRA might later withdraw the NPRM16 and affirmatively 

declare that its action is the equivalent of a rule. Nevertheless, as part of the 

withdrawal, the agency announced that the withdrawal “takes on the character 

of a ruling that no such regulation is appropriate or approved pursuant to the 

policy of the statute.” 84 Fed. Reg. 24741 citing Ray v. Atlantic Richfield Co., 

435 U.S. 151, 178 (1978).  

The FRA’s statement regarding the preemptive effect of the withdrawal is 

such a departure from the NPRM that interested parties reasonably could not 

have anticipated the final rulemaking from the draft…”17 NRDC v. EPA, supra.  

 
16 The Unions do not contend that the FRA does not generally have the right to 
withdraw the NPRM, but rather that the FRA’s actions in doing so failed to 
comply with the APA. 
17 The NPRM briefly cites to the preemptive provisions of the FRSA, but gives 
no indication that the FRA would decline to regulate, and that in so doing it 
would consider such an action to be preemptive of state law. 
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This is evidenced by the fact that no state voiced concerns that the FRA would 

withdraw the NPRM and seek to preempt their laws regarding train crew 

staffing. The lone comment discussing potential preemption came from an 

engineer with twenty-one years’ experience, who suggested that the proposed 

regulation “should be crafted so as NOT to preempt individual states who seek 

additional train crew staffing beyond a minimum Two-Persons.” FRA-2014-

0033-1097 (emphasis in original).   

With one comment out of approximately 1,500 regarding preemption 

only requesting that states be allowed to mandate more than two person crews, 

there is no question that the interested parties to the NPRM were unaware that 

the FRA might withdraw the NPRM and declare all state law regarding crew 

size preempted. Therefore, the FRA’s actions fail to comply with the notice and 

comment requirements of the APA, and the withdrawal should be vacated and 

remanded for further rulemaking. 

 
II. THE FRA DOES NOT HAVE AUTHORITY TO NEGATIVELY 

PREEMPT A STATE FROM REGULATING CREW SIZE. 

 The FRA does not have the authority to make an affirmative 

determination that the withdrawal of the NPRM preempts state law. It is 

well-settled that “pre-emption is a matter of law…” Indus. Truck Ass’n, 
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Inc. v. Henry, 125 F.3d 1305, 1309 (9th Cir. 1997); See also, Inland 

Empire Chapter of Associated General Contractors v. Dear, 77 F.3d 296, 

299 (9th Cir. 1996). The FRA’s withdrawal of the NPRM cannot be 

deemed to preempt state law, as such a conclusion is not supported by the 

plain meaning of the FRSA, its legislative history, or relevant case law. 

A. The Plain Meaning of 49 U.S.C. § 20106(a)(2) Disfavors Pre-emption. 

 The Federal Railway Safety Act contains an explicit preemption 

provision that is unique to all safety laws.  It states: 

(a) National Uniformity of Regulation –  
(1) Laws, regulations, and orders related to railroad safety 
and laws, regulations and orders related to railroad security 
shall be nationally uniform to the extent practicable. 
(2) A state may adopt or continue in force a law, regulation, 
or order related to railroad safety or security until the Secretary 
of Transportation (with respect to railroad safety matters), or 
the Secretary of Homeland Security (with respect to railroad 
security matters), prescribes a regulation or issues an order 
covering the subject matter of the State requirement.  A State 
may adopt or continue in force an additional or more stringent 
law, regulation, or order related to railroad safety or security 
when the law, regulation, or order –  

(A) is necessary to eliminate or reduce an essentially 
local safety or security hazard; 
(B) is not incompatible with a law, regulation, or order 
of the United States Government; and  
(C) does not unreasonably burden interstate commerce. 

49 U.S.C. § 20106(a) (Add. 2).  “The interpretation of a statutory provision 

must begin with the plain meaning of its language.” U.S. v. Lillard, 935 F.3d 
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827, 833 (9th Cir. 2019) citing U.S. v. Flores, 729 F.3d 910, 914 (9th Cir. 

2013).  To determine the plain meaning, a court must “examine not only the 

specific provision at issue, but also the structure of the statute as a whole, 

including its object and policy.” Children’s Hosp. & Health Ctr. v. Belshe, 188 

F.3d 1090, 1096 (9th Cir. 1999).  “If the language has a plain meaning or is 

unambiguous, the statutory interpretation inquiry ends there.” CVS Health Corp. 

v. Vividius, LLC, 878 F.3d 703, 706 (9th Cir. 2017).   

 Here, the relevant FRSA provision reads “[a] state may adopt or continue 

in force a law, regulation, or order related to railroad safety… until the 

Secretary of Transportation… prescribes a regulation or issues an order 

covering the subject matter of the State requirement.” 49 U.S.C. § 20106(a)(2) 

(Add.2) (emphasis added).  To “prescribe” means to “lay down as a guide or 

rule of action.” The Merriam-Webster Dictionary, Seventh Edition 2016.   In 

the withdrawal of the NPRM, the FRA stated that “no regulation of train crew 

staffing is necessary or appropriate at this time.” 84 Fed. Reg. 24737.  It is clear 

that the FRA chose not to “prescribe,” or “lay down” any regulation on the 

subject matter of crew size.  Therefore, under the plain meaning of 49 U.S.C. § 

20106(a)(2), the states may “adopt or continue in force a law, regulation, or 

order” governing crew size.  Any other interpretation is contrary to Congress’s 

intent as expressed through the text of the FRSA. 
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B. The Legislative History of the FRSA Supports the Position that 
Congress Intended for States to Have a Significant Role in 
Regulating Rail Safety. 
 
If the language of 49 U.S.C. §20106(a)(2) (Add. 2) is ambiguous, a court 

may “employ other tools, such as legislative history, to construe the meaning of 

ambiguous terms.” Benko v. Quality Loan Service Corp., 789 F.3d 1111, 1118 

(9th Cir. 2015). Here, the legislative history of the FRSA supports the 

interpretation that the FRA’s conduct does not amount to prescribing a 

regulation such that states are forbidden from regulating crew size. 

The FRSA provides concurrent authority between the federal government 

and the states to regulate rail safety. Only where a federal regulation 

“substantially subsume[s]” the subject matter is a state preempted. See CSX 

Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993). The genesis of the 

FRSA occurred in 1968 with the introduction of H.R. 16980, a bill drafted by 

the Secretary.18  Section Four of that bill would have eliminated all state 

railroad safety laws after two years, with the exception of four separate areas. 

Sec. 4. A State may regulate safety in rail commerce, in a 
manner which does not conflict with any Federal regulation, in 
the following areas and no others: (1) Vertical and horizontal 
clearance requirements; (2) grade crossing protection (including 
grade separation) which relates to the location of new crossings, 
closing of existing crossings, the type of crossing protection 

 
18 See, Hearings on H.R. 16980 Before the House Committee on Interstate and 
Foreign Commerce, 90th Cong, 2d Sess. 1-6, (May-June 1968) (Add. 12-18).  
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required or permitted, and rules governing train blocking of 
crossings; (3) the speed and audible signals of trains while 
operating within urban and other densely populated areas; and 
(4) the installation or removal of industrial and spur tracks.  In 
exercising the authority reserved by clause (4), nothing herein 
shall be interpreted to diminish any authority which the 
Interstate Commerce Commission may have to require its 
approval of such actions.  Other State laws and regulations 
affecting safety in rail commerce will continue in full force and 
effect for a period of two years following the date of enactment 
of this Act, unless abrogated prior to that time by court order, 
State legislative or administrative action, or by regulations 
issued by the Secretary.  
 

Add.15 
  

However, no further action was taken on the bill. 

On April 18, 1969, the Secretary created a Task Force on railroad safety 

comprised of representatives from the FRA, the state regulatory commissions, 

the railroads, and the railroad unions. With respect to the preemption issue, the 

report of the Task Force, submitted to the Secretary on June 30, 1969, provided 

that “[e]xisting State rail safety statutes and regulations remain in full force until 

and unless preempted by Federal regulation.”19                                                                                                                                                             

In the section-by-section analysis of the Administration’s bill, which was 

 
19 Report of the Task Force on Railroad Safety, H. R. No. 91-1194, 91st Cong., 
2d Sess. 71-76 (June 15, 1970) (Add. 19-24); Hearings on S. 1933, S.2915, and 
S. 3061, Before the Subcommittee on Transportation, of the Senate Committee 
on Commerce, 91st Cong., 1st Sess. 244-46, 375 (Oct. 28-29, 1969) (“Senate 
Hearings”) (Add. 26-28, 30). 
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introduced as S. 3061 and H.R. 14417, the Secretary recognized that the states 

would not be preempted  unless the Secretary prescribed federal safety 

standards covering the subject matter of the particular state or local safety 

requirements.20 

The preemptive language of S. 3061 and H.R. 14417, as introduced, 
provided: 

 
SEC 5. State or local laws, rules, regulations, or standards 
relating to railroad safety in effect on the date of enactment of 
this Act, shall remain in effect unless the Secretary shall have 
prescribed rule, regulations, or standards covering the subject 
matter of the state or local laws, regulations, or standards. 

Senate Hearings at 331 (Add. 29). 

The substance of this language was incorporated into compromise legislation 

reported by both Senate and House Committees and passed by Congress as S. 

1933. 

 In testifying on S. 1933 when it was under consideration in the House of 

Representatives, then-Secretary of Transportation John Volpe pointed out the 

federal-state partnership and areas of permissible state jurisdiction over railroad 

safety: 

To avoid a lapse in regulation, Federal or State, after a Federal 
 

20 Senate Hearings at 361; Hearings on H.R. 7068, H.R. 14417 and H.R. 
14478(and similar bills, S. 1933, Before the Subcommittee on Transportation 
and Aeronautics of the House Committee on Interstate and Foreign 
Commerce,91st Cong., 2d Sess. 29, 124 (March 17, 1970) (“House Hearings”) 
(Add. 33-34). 
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safety bill has been passed, section 105 provides that the states 
may adopt or continue in force any law, rule, regulation, or 
standard relating to railroad safety until the Secretary has 
promulgated a specific rule, regulation, or standard covering the 
subject matter of the state requirement.  This prevents the mere 
enactment of a broad authorizing Federal statute from 
preempting the field and making void the specific rules and 
regulations of the states.  Therefore, until the Secretary has 
promulgated his own specific rules and regulations in these 
areas, state requirements will remain in effect.  This would be 
so whether such state requirements were in effect on or after the 
date of enactment of the Federal statute…21 
 
Both the text and the legislative history of the FRSA are clear that 

Congress contemplated a substantial role for states in regulating rail safety. The 

initial version of the statute that would become the FRSA contemplated the 

elimination of all state law governing railroad regulation. This was considered 

and rejected. Instead, Congress adopted the proposition that states would have a 

role in said regulation, provided the federal government did not affirmatively 

prescribe regulations. “The case for federal preemption is particularly weak 

where Congress has indicated its awareness of the operation of state law in a 

field of federal interest, and has nonetheless decided to stand by both concepts 

and to tolerate whatever tension there is between them.” Bonita Boats, Inc. v. 

Thunder Craft Boats, Inc., 489 U.S. 141, 166-67 (1989). 

 

 
21  House Hearings at 29 (Add. 33). 
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C. Case Law Interpreting Preemption Provisions Supports the 
Proposition that the State Laws Must Stand. 
 
In Altria Group, Inc. v. Good, 55 U.S. 70 (2008), the Supreme Court said 

“[w]hen the text of an express preemption clause is susceptible of more than 

one plausible reading, courts ordinarily ‘accept the reading that disfavors 

preemption.’” Altria Group, Inc., 55 U.S. at 77 citing Bates v. Dow 

Agrosciences LLC, 544 U.S. 431, 449 (2005). Therefore, to the extent the 

language of the preemption provision of the FRSA is ambiguous, courts should 

favor the reading that allows states to regulate, provided it is not explicitly 

prohibited. This is consistent with the Court’s interpretation of 49 U.S.C. § 

20106(a)(2), where it has noted that the “[t]he term ‘covering’ is employed 

within a provision that displays considerable solicitude for state law in that its 

express preemption clause is both prefaced and succeeded by express savings 

clauses.” Easterwood, 507 U.S. at 668 (emphasis added). Quoting from 

Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517 (1992), the Court explained 

the effect of the inclusion of an express preemption clause in the statute: 

When Congress has considered the issue of preemption and has indicated 
in the enacted legislation a provision explicitly addressing that issue, and 
when that provision provides a “reliable indicium of congressional intent 
with respect to the authority,” Malone v White Motor Corp.,  435 U.S., at 
505, “there is no need to infer congressional intent to pre-empt state laws 
from the substantive provisions” of the legislation. California Savings & 
Loan Assn. v. Guerra, 479 U.S. 272, 282 (1987) (opinion of Marshall, J.). 
Such reasoning is a variant of the familiar principle of expression unius 
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est exclusion alterius: Congress’ enactment of a provision defining the 
pre-emptive reach of a statute implies that matters beyond that reach are 
not preempted. 
 

Here, the FRA has not issued a “regulation” as is expressly required by the 

terms of 49 U.S.C. § 20106(b)(2).  Indeed, it has done the opposite and refused 

to prescribe a regulation.  The Supreme Court has made clear that “implied 

‘conflict’ pre-emption” is not valid under the FRSA. Easterwood, 507 U.S. at 

673, n.12.   

This Court should not “infer congressional intent to pre-empt state laws” by 

permitting the FRA to declare state laws pre-empted through its decision not to 

regulate, as it did in the withdrawal of the NPRM. Without a compelling reason 

to do so, the intent of Congress to allow states to regulate where the FRA has 

not done so should not be set aside. Therefore, the FRA’s declaration that its 

decision not to regulate train crew size preempts state law governing train crew 

size is inconsistent with congressional intent and the Supreme Court’s 

interpretations of 49 U.S.C. § 20106(a)(2).  It should be set aside. 

D. Other Ninth Circuit Precedent Regarding Preemption Under 49 
U.S.C. § 20106(a)(2) is Inconsistent with Subsequent Supreme Court 
Precedent or is Non-Controlling. 
 

 In withdrawing the NPRM, the FRA relied upon this Court’s decision in 

Marshall v. Burlington Northern, Inc., 720 F.2d 1149 (9th Cir. 1983). That case 

held that where the FRA has rejected a requirement for regulation, a state is 
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preempted from requiring it. The FRA characterized this as “negative” or 

“implicit” preemption, which runs counter to the Supreme Court’s findings 

regarding the necessary standard for preemption under the FRSA. This Court 

has recognized that precedent “can be effectively overruled by subsequent 

Supreme Court decisions that ‘are closely on point,’ even though those 

decisions do not expressly overrule the prior circuit precedent.” Miller v. 

Gammie, 335 F.3d 889 (9th Cir. 2003) citing Galbraith v. County of Santa 

Clara, 307 F.3d 1119, 1123 (9th Cir. 2002). In view of subsequent Supreme 

Court decisions, particularly Easterwood, we believe that Marshall is no longer 

valid. 

 Furthermore, Union Pacific R.R. Co. v. California Public Utilities Com’n, 

346 F.3d 851 (9th Cir. 2003) (“UPRR v. CPUC”), postdates Easterwood and 

must be addressed here.  UPRR v. CPUC considered whether a state regulation 

requiring railroads to comply with their own internal rules governing train 

configuration which also subjected railroads to civil penalties for failure to do 

so were “substantially subsumed” by FRA regulations under Easterwood’s 

preemption analysis.22 In one facet of the case, the railroad argued that the 

 
22 In its analysis of 49 U.S.C. § 20106(a)(2), the Supreme Court in Easterwood 
found that a federal regulation only “covers” the same subject matter as a state 
regulation under the FRSA if it “substantially subsumes” the same subject 
matter. Easterwood, 507 U.S. at 664. This is a standard more than that the 
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FRA’s explicit rejection of prior state approval for training programs carried 

over to the state law which required state approval of operation rules, where the 

FRA had only deferred to potential future rulemaking. Union Pacific R.R. v. 

California Public Utilities Commission, 346 F.3d at 867.  The Court rejected 

this argument, finding that “[t]here simply was no need for the FRA to have 

considered whether approval of operating rules was appropriate.” Id. Therefore, 

no FRA action existed that would “substantially subsume” the state regulation 

regarding prior approval of operating rules, so that portion of the state statute 

was thus permitted to stand.  In so holding, the Court stated that “[b]ecause the 

FRA merely deferred making a rule, rather than determining that no regulation 

was necessary, the state can legitimately seek to fill this gap.” Id at 868. 

However, the central holding of the case was that there was no FRA regulation 

to consider, not that a federal agency’s decision not to regulate preempted state 

law. The Court did not engage in any analysis of the FRSA’s preemption 

provision, and did not engage in any post-Easterwood analysis of preemption 

via an agency’s rejection of regulations. Therefore, the holding is not 

controlling here because the issue now squarely before the Court is whether an 

agency’s refusal to issue a regulation regarding train crew size has preemptive 

 
regulation(s) in question “touch upon” or “relate to” that subject matter. Id. 
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effect. 

  Further, FRA’s reliance on Ray v. Atlantic Richfield Co., 435 U.S. 151 

(1978) (84 Fed. Reg. 24741 n.50) also is misplaced. While Ray does hold that 

state regulations are preempted when agency action “takes on the character of a 

ruling that no such regulation is appropriate or approved pursuant to the policy 

of the statute,” (435 U.S. at 178), the holding clearly acknowledges that a 

central consideration in making a preemption determination is “the policy of 

the statute.” Here, the policy of the FRSA is unequivocal: Congress intended 

that there be “considerable solicitude for state law.” Easterwood, supra.  In the 

face of this clear policy enunciation, the FRA’s reliance on Ray is misplaced, 

and its statement regarding the effect of the withdrawal of the NPRM is not 

binding and should be rejected. 

 
CONCLUSION 

 The decision of the FRA to withdraw its consideration of railroad crew 

size should be vacated and remanded to FRA, instructing FRA to comply with 

49 U.S.C. §103(c) in accordance with this Court’s opinion. 

 The FRA’s decision regarding negative preemption is erroneous as a 

matter of law and should be vacated.  

 



 
 

49 
 

      Respectfully submitted, 

      /s/Lawrence M. Mann 
Lawrence M. Mann    
Alper & Mann, P.C. 
9205 Redwood Avenue 
Bethesda, MD 20817 
(202) 298-9191 
Mann.larrym@gmail.com 
 
Kevin Brodar, General Counsel 
SMART-TD 
24950 Country Club Blvd. 
North Olmsted, OH 44070 
(216) 228-9400 
kbrodar@smart-union.org 
 
Michael S. Wolly 
Michael S. Wolly, PLLC 
1025 Connecticut Avenue, NW,  
Suite 712 
Washington, D.C. 22036 
(202) 857-5000 
mwolly@zwerdling.com 

      
 

 

 

 

 

 

 

 



 
 

50 
 

Certificate of Compliance with Rule 32(a) 

 This brief complies with the type-volume limitations of Fed. R. App. 

P.32(a)(7)(B) because this brief contains 11,178 words, excluding part of the 

brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

 This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the typestyle requirements of Fed. R. App. P. 32(a)(6) because this 

brief has been prepared in a proportionally spaced typeface using Microsoft 

Word in fourteen-point Times New Roman. 

      /s/Lawrence M. Mann 
      Lawrence M. Mann 
 
 

  



 
 

51 
 

Certificate of Service 
 

I hereby certify that on this 4th day of December, 2019, I electronically 

filed the foregoing Petitioner's Opening Brief with the Clerk of the Court for the 

United States Court of Appeals for the Ninth Circuit. I certify that all 

participants in the case are registered CM/ECF users and that service will be 

accomplished by the appellate CM/ECF system. 

      /s/ Lawrence M. Mann   
      Lawrence M. Mann 



 
 

52 
 

Statement of Related Cases 
 
 There is no pending related case in this Circuit.  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 53 

ADDENDUM 



8 U.S.C. § 2342. Jurisdiction of Court of Appeals 

The court of appeals (other than the United States Court of Appeals for the Federal 
Circuit) has exclusive jurisdiction to enjoy, set aside, suspend (in whole or in part), 
or to determine the validity of----

(7) all final agency actions described in section 20014( c) of title 49. Jurisdiction is 
invoked by filing a petition as provided by section 2344 of this title. 

§103. Federal Railroad Administration 
(a) In General.- The Federal Railroad Administration is an administration in the 

Department of Transportation. 
(b) Safety.-To carry out all railroad safety laws of the United States, the 

Administration is divided on a geographical basis into at least 8 safety offices. The 
Secretary of Transportation is responsible for all acts taken under those laws and 
for ensuring that the laws are uniformly administered and enforced among the 
safety offices. 

( c) Safety as Highest Priority. -In carrying out its duties, the Administration shall 
consider the assignment and maintenance of safety as the highest priority, 
recognizing the clear intent, encouragement, and dedication of Congress to the 
furtherance of the highest degree of safety in railroad transportation . 

Add.1 



§20106. Preemption 
(a) National Uniformity ofRegulation.-(1) Laws, regulations, and orders related 

to railroad safety and laws, regulations, and orders related to railroad security shall 
be nationally uniform to the extent practicable. 

(2) A State may adopt or continue in force a law, regulation, or order related to 
railroad safety or security until the Secretary of Transportation (with respect to 
railroad safety matters), or the Secretary of Homeland Security (with respect to 
railroad security matters), prescribes a regulation or issues an order covering the 
subject matter of the State requirement. A State may adopt or continue in force an 
additional or more stringent law, regulation, or order related to railroad safety or 
security when the law, regulation, or order-

(A) is necessary to eliminate or reduce an essentially local safety or security 
hazard; 

(B) is not incompatible with a law, regulation, or order of the United States 
Government; and 

(C) does not unreasonably burden interstate commerce. 

(b) Clarification Regarding State Law Causes of Action.-(!) Nothing in this 
section shall be construed to preempt an action under State law seeking damages 
for personal injury, death, or property damage alleging that a party-

(A) has failed to comply with the Federal standard of care established by a 
regulation or order issued by the Secretary of Transportation (with respect to 
railroad safety matters), or the Secretary of Homeland Security (with respect to 
railroad security matters), covering the subject matter as provided in subsection 
(a) of this section; 

(B) has failed to comply with its own plan, rule, or standard that it created 
pursuant to a regulation or order issued by either of the Secretaries; or 

(C) has failed to comply with a State law, regulation, or order that is not 
incompatible with subsection (a)(2). 

(2) This subsection shall apply to all pending State law causes of action arising 
from events or activities occurring on or after January 18, 2002. 

( c) Jurisdiction.-Nothing in this section creates a Federal cause of action on 
behalf of an injured party or confers Federal question jurisdiction for such State 
law causes of action. 

Add.2 



§706. Scope of review 
To the extent necessary to decision and when presented, the reviewing court 

shall decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall-

( 1) compel agency action unlawfully withheld or unreasonably delayed; and 
(2) hold unlawful and set aside agency action, findings, and conclusions found 

to be-
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law; 
(B) contrary to constitutional right, power, privilege, or immunity; 
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right; 
(D) without observance of procedure required by law; 
(E) unsupported by substantial evidence in a case subject to sections 556 and 

557 of this title or otherwise reviewed on the record of an agency hearing 
provided by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole record 
or those parts of it cited by a party, and due account shall be taken of the rule of 
prejudicial error. 
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§551. Definitions 
For the purpose of this subchapter-

(1) "agency" means each authority of the Government of the United States, 
whether or not it is within or subject to review by another agency, but does not 
include-

(A) the Congress; 
(B) the courts of the United States; 
(C) the governments of the territories or possessions of the United States; 
(D) the government of the District of Columbia; 

or except as to the requirements of section 552 of this title-
(E) agencies composed of representatives of the parties or of representatives 

of organizations of the parties to the disputes determined by them; 
(F) courts martial and military commissions; 
(G) military authority exercised in the field in time of war or in occupied 

territory; or 
(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; 

subchapter II of chapter 471 of title 49; or sections 1884, 1891-1902, and 
former section 1641(b)(2), of title 50, appendix; 

(2) "person" includes an individual, partnership, corporation, association, or 
public or private organization other than an agency; 

(3) "party" includes a person or agency named or admitted as a party, or 
properly seeking and entitled as of right to be admitted as a party, in an agency 
proceeding, and a person or agency admitted by an agency as a party for limited 
purposes; 

( 4) "rule" means the whole or a part of an agency statement of general or 
particular applicability and future effect designed to implement, interpret, or 
prescribe law or policy or describing the organization, procedure, or practice 
requirements of an agency and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing on any of the foregoing; 

(5) "rule making" means agency process for formulating, amending, or 
repealing a rule; 

( 6) "order" means the whole or a part of a final disposition, whether 
affirmative, negative, injunctive, or declaratory in form, of an agency in a matter 
other than rule making but including licensing; 

(7) "adjudication" means agency process for the formulation of an order; 
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§553. Rule making 
(a) This section applies, according to the provisions thereof, except to the extent 

that there is involved-
(!) a military or foreign affairs function of the United States; or 
(2) a matter relating to agency management or personnel or to public property, 

loans, grants, benefits, or contracts. 

(b) General notice of proposed rule making shall be published in the Federal 
Register, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice shall 
include-

(!) a statement of the time, place, and nature of public rule making 
proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed rule or a description of the 

subjects and issues involved. 

Except when notice or hearing is required by statute, this subsection does not 
apply-

(A) to interpretative rules, general statements of policy, or rules of agency 
organization, procedure, or practice; or 

(B) when the agency for good cause finds ( and incorporates the finding and a 
brief statement of reasons therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public 
interest. 

( c) After notice required by this section, the agency shall give interested persons 
an opportunity to participate in the rule making through submission of written data, 
views, or arguments with or without opportunity for oral presentation. After 
consideration of the relevant matter presented, the agency shall incorporate in the 
rules adopted a concise general statement of their basis and purpose. When rules 
are required by statute to be made on the record after opportunity for an agency 
hearing, sections 556 and 557 of this title apply instead of this subsection. 
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§ 218.24 One-person crew. 

(a) An engineer working alone as a one-person crew shall not perform 
duties on, under, or between rolling equipment, without blue signal 
protection that complies with § 218.27 or§ 218.29, unless the duties to be 
performed are listed in § 218.22(c)(S) and the following protections are 
provided: 

(1) Each locomotive in the locomotive engineer's charge is either: 

(i) Coupled to the train or other railroad rolling equipment to be 
assisted; or 

(ii) Stopped a sufficient distance from the train or rolling equipment to 
ensure a separation of at least 50 feet; and 

(2) Before a controlling locomotive is left unattended, the one-member 
crew shall secure the locomotive as follows: 

(i) The throttle is in the IDLE position; 

(ii) The generator field switch is in the OFF position; 

(iii) The reverser handle is removed (if so equipped); 

(iv) The isolation switch is in the ISOLATE position; 

(v) The locomotive independent (engine) brake valve is fully applied; 

(vi) The hand brake on the controlling locomotive is fully applied (if so 
equipped); and 

(vii) A bright orange engineer's tag (a tag that is a minimum of three by 
eight inches with the words ASSIGNED LOCOMOTIVE - DO NOT 
OPERATE) is displayed on the control stand of the controlling locomotive. 

(b) When assisting another train or yard crew with the equipment the other 
crew was assigned to operate, a single engineer must communicate directly, 
either by radio in compliance with part 220 of this chapter or by oral 
telecommunication of equivalent integrity, with the crew of the train to be 
assisted. The crews of both trains must notify each other in advance of all 
moves to be made by their respective equipment. Prior to attachment or 
detachment of the assisting locomotive(s), the crew of the train to be 
assisted must inform the single engineer that the train is secured against 
movement. The crew of the train to be assisted must not move the train or 
permit the train to move until authorized by the single engineer. 
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§ 232.103 - General requirements for all train brake systems. 

(n) Securement of unattended equipment. Unattended equipment shall be secured 
in accordance with the following requirements: 

(1) A sufficient number of hand brakes, to be not fewer than one, shall be 
applied to hold the equipment unless an acceptable alternative method of 
securement is provided pursuant to paragraph (n)(l l)(i) of this section. 
Railroads shall develop and implement a process or procedure to verify that the 
applied hand brakes will sufficiently hold the equipment with the air brakes 
released. 

(2) Except for equipment connected to a source of compressed air (e.g., 
locomotive or ground air source), or as provided under paragraph (n)(l l)(ii) of 
this section, prior to leaving equipment unattended, the brake pipe shall be 
reduced to zero at a rate that is no less than a service rate reduction, and the 
brake pipe vented to atmosphere by leaving the angle cock in the open position 
on the first unit of the equipment left unattended. A train's air brake shall not be 
depended upon to hold equipment standing unattended (including a locomotive , 
a car, or a train whether or not locomotive is attached). 

(3) Except for distributed power units, the following requirements apply to 
unattended locomotives: 

(i) All hand brakes shall be fully applied on all locomotives in the lead consist 
of an unattended train. 

(ii) All hand brakes shall be fully applied on all locomotives in an unattended 
locomotive consist outside of a yard. 

(iii) At a minimum, the hand brake shall be fully applied on the lead 
locomotive in an unattended locomotive consist within a yard. 

(iv) A railroad shall develop, adopt, and comply with procedures for securing 
any unattended locomotive required to have a hand brake applied pursuant to 
paragraph (n)(3)(i) through (iii) of this section when the locomotive is not 
equipped with an operative hand brake. 

( 4) A railroad shall adopt and comply with a process or procedures to verify that 
the applied hand brakes will sufficiently hold an unattended locomotive consist. 
A railroad shall also adopt and comply with instructions to address throttle 
position, status of the reverse lever, position of the generator field switch, status 
of the independent brakes, position of the isolation switch, and position of the 
automatic brake valve on all unattended locomotives. The procedures and 
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instruction required in this paragraph shall take into account winter weather 
conditions as they relate to throttle position and reverser handle. 

( 5) Any hand brakes applied to hold unattended equipment shall not be released 
until it is known that the air brake system is properly charged. 

(6)(i) The requirements in paragraph (n)(7) through (8) of this section apply to 
any freight train or standing freight car or cars that contain: 

(A) Any loaded tank car containing a material poisonous by inhalation as 
defined in§ 171.8 of this title, including anhydrous ammonia (UN 1005) 
and ammonia solutions (UN 3318); or 

(B) Twenty (20) or more loaded tank cars or loaded intermodal portable 
tanks of any one or any combination of a hazardous material listed in 
paragraph (n)(6)(i)(A) of this section, or any Division 2.1 (flammable gas), 
Class 3 ( flammable or combustible liquid), Division 1.1 or 1.2 (explosive), 
or a hazardous substance listed at§ 173.3 l(f)(2) of this title. 

(ii) For the purposes of this paragraph, a tank car containing a residue of a 
hazardous material as defined in § 171.8 of this title is not considered a 
loaded car. 

(7)(i) No equipment described in paragraph (n)(6) of this section shall be left 
unattended on a main track or siding ( except when that main track or siding runs 
through, or is directly adjacent to a yard) until the railroad has adopted and is 
complying with a plan identifying specific locations or circumstances when the 
equipment may be left unattended. The plan shall contain sufficient safety 
justification for determining when equipment may be left unattended. The 
railroad must notify FRA when the railroad develops and has in place a plan, or 
modifies an existing plan, under this provision prior to operating pursuant to the 
plan. The plan shall be made available to FRA upon request. FRA reserves the 
right to require modifications to any plan should it determine the plan is not 
sufficient. 

(ii) Except as provided in paragraph (n)(8)(iii) of this section, any freight 
train described in paragraph (n)(6) of this section that is left unattended on a 
main track or siding that runs through, or is directly adjacent to, a yard shall 
comply with the requirements contained in paragraphs (n)(8)(i) and (n)(8)(ii) 
of this section. 

(8)(i) Where a freight train or standing freight car or cars as described in 
paragraph (n)(6) of this section is left unattended on a main track or siding 
outside of a yard, and not directly adjacent to a yard, an employee responsible 
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for securing the equipment shall verify with another person qualified to make 
the determination that the equipment is secured in accordance with the railroad's 
processes and procedures. 

(ii) The controlling locomotive cab of a freight train described in paragraph 
(n)(6) of this section shall be locked on locomotives capable of being locked. 
If the controlling cab is not capable of being locked, the reverser on the 
controlling locomotive shall be removed from the control stand and placed in 
a secured location. 

(iii) A locomotive that is left unattended on a main track or siding that runs 
through, or is directly adjacent to, a yard is excepted from the requirements in 
(n)(8)(ii) of this section where the locomotive is not equipped with an 
operative lock and the locomotive has a reverser that cannot be removed from 
its control stand or has a reverser that is necessary for cold weather 
operations. 

(9) Each railroad shall implement operating rules and practices requiring the job 
briefing of securement for any activity that will impact or require the 
securement of any unattended equipment in the course of the work being 
performed. 

(10) Each railroad shall adopt and comply with procedures to ensure that, as 
soon as safely practicable, a qualified employee verifies the proper securement 
of any unattended equipment when the railroad has knowledge that a non
rai11oad emergency responder has been on, under, or between the equipment. 

( 11) A railroad may adopt and then must comply with alternative securement 
procedures to do the following: 

(i) In lieu of applying hand brakes as required under paragraph (n) of this 
section, properly maintain and use mechanical securement devices, within 
their design criteria and as intended within a classification yard or on a repair 
track. 

(ii) In lieu of compliance with the associated requirement in paragraph (n)(2) 
of this section - and in lieu of applying hand brakes as required under 
paragraph (n) of this section - isolate the brake pipe of standing equipment 
from atmosphere if it: 

(A) Initiates an emergency brake application on the equipment; 

(B) Closes the angle cock; and 
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( C) Operates the locomotive or otherwise proceeds directly to the opposite 
end of the equipment for the sole purpose to either open the angle cock to 
vent to atmosphere or provide an air source. 

(iii) Upon completion of the procedure described in paragraph (n)(l l)(ii) of 
this section, the securement requirements of paragraph (n) of this section shall 
apply. 

FRA Operating Practices Compliance Manual 

16-13 

Leaving the controls of the "operation" of a locomotive An individual who is at 
the controls of a moving locomotive is in a position to control the locomotive if the 
need arises. It does not mean there has to be actual manipulation of a control. 
Therefore, it is a violation of the rule for a non-certified person to "sit in the seat" 
and "watch" or "sound the horn" while the engineer is temporarily away, even if 
no controls are touched. This same rationale applies if nobody is at the controls 
( for example, if an engineer leaves the seat vacant and leaves the control 
compartment for any reason while the locomotive is in motion and there is no other 
certified locomotive engineer to take the engineer's place). FRA considers this a 
violation. As another example, an engineer may not vacate the seat to use the toilet 
in the cab nose. This does not prohibit an engineer from exiting the engineer's 
chair in order to move around the control compartment, but it does require that the 
engineer remain personally in charge of the operation of the locomotive at all 
times. 
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§ 236.1006 Equipping locomotives operating in PTC territory. 

( d) Onboard PTC apparatus. 

(1) The onboard PTC apparatus shall be so arranged that each member of the 
crew assigned to perform duties in the locomotive can receive the same PTC 
information displayed in the same manner and execute any functions necessary 
to that crew member's duties. The locomotive engineer shall not be required to 
perform functions related to the PTC system while the train is moving that have 
the potential to distract the locomotive engineer from performance of other 
safety-critical duties. 

49 u.s.c. §20103 

( d) NONEMERGENCY WAIVERS.-
The Secretary may waive compliance with any part of a regulation prescribed or 
order issued under this chapter if the waiver is in the public interest and consistent 
with railroad safety. The Secretary shall make public the reasons for granting the 
waiver. 
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FEDERAL STANDARDS FOR RAILROAD SAFETY 

TUESDAY, MAY 21, 1968 

, HousE OF REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 

W a;shington, D .0. 
The committoo met at 10 a.m., pursuant to notice, in room 2123, Ray

burn House Office Building, Hon. Harley 0. Staggers ( chairman) 
presiding. 

The CHAIRMAN. The committee will come to order. 
This morning the Committee on Interstate and Foreign Commerce 

is commencing hea.rings on H.R. 16980, a bill drafted by the Secretary 
of Transportation which would establish safety standards, rules, and 
regulations for railroad equipment and facilities, and railroad opera
tions. 

This committee has had a longstanding interest in the field of safety 
of transportation operations, an interest that has been enhanced in 
recent years with the changing technologies and the changing require
ments of today's modern transportation systems. 

In 1958, this committee engaged in a thorough revision of the Fed
eral Aviation Act with especial attention to the safety of aviation. 

In 1965, the committee considered and the Congress enacted a bill 
providing £or safety in oil pipeline operations. 

In 1966, the committee considered and the Congress enacted a new 
and sweeping statute relating to the creation of safety standards for 
motor vehicles, both passenger cars and trucks. 

The committee has just reported out a bill having to do with the 
fetv standards for natural gas pipeline :facilities. 

h·is morning we come to railroad safety where for many years the 
deral interest has been concerned only in a very limited way. 
In the last few years there has been a steady increase in the number { 

of railroad accidents. Five years ago it was said that part of this in
crease was attributable to a change m the statistical reporting require
ments. But by 2 years ago when the report of the Bureau of Railroad 
Safety and Serv10e of the Interstate Commerce Commission for fiscs.l 
vear 1965 was issued, there could be no doubt that the increased num
ber of railroad accideI\ts was not a statistical fact hut a most serious 
and grave situation. J 

When that rermtt""'was issued, I wrote to President Daniel Loomis 
of the Association of American Railroads and to the then Chairman 
Bush of the Interstate Commerce Commission, askiug of them what 
was causing this dismal picture and what could be done to improve 
the situation. This correspondence I will introduce as part of this 
record. (See pp. 392-406.) 

Later in 1966 a subc"ommittee of the Committee on Government 
Operations issued a report on the operations of the Bureau of Rail-
road Safety and made a number of recommendations regarding the 

(1) 
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improvement of the operations of that Bureau which it hoped might 
result in reducing these ttain accidents. 

Subsequent to that time the Bureau of Railroad Safety was trans
ferred to the Department of Transportation. That Department has nec
essarily become involved in doing something to improve safety for 
the record seems even worse now than it was 2 years ago. 

It is my hope that in the course of the hearings on this legislation 
we may receive some encouragement ~ to what can be done about 
providing greater prot.ection for passengers, £or property, and £or 
employees. 

At this point in the record we shall insert the bill under considera
tion and such agency reports thereon that are available. 

(The bill, H.R. 16980, and departmental reports thereon, follow:) 
[H.R. 16980, 90th Cong., 2d sess.J 

.A BILL To authorize the Secretary of Transportation to establlsb safety standards, rules, 
and regulations for railroad equipment, trackage, faclllties, and operations, and tor 
other purposes 

Be it enacted. by the Senate and. House of Representatives of the United. States 
of America in Congress assembled, That this Act may be cited as the "Federal 
Railroad Safety Act of 1968". 

DEFINITIONS 

SEC. 2. As used in this Act, unless the context otherwise requires--
( 1) "Board" means the National Transportation Safety Board . 
(2) "Chairman" means the Chairman of the National Transportation 

Safety Board . 
(3) "Department" means the Department of Transportation. 
( 4) "Person" means any individual, firm, copartnership, corporation, com

pany, association, joint-stock association, or body politic; and includes any 
trustee, receiver, -assignee, or other similar representative thereof. 

(5) "Railroad" means any contrivance now known or hereafter invented, 
used or designed for operating on, along or through a track, monorail, tube, 
or other guideway . 

(6) "Rail commerce" means any operation by railroad in or affecting 
interstate or foreign commerce or the transportation of mail by railroad. 

(7) "Rail carrier" means any person who engages in rail commerce. 
(8) "Rail facilities and equipment" include, without limitation, trackage, 

roadbed and guideways, and any facility, building, property, locomoti"ve, 
rolling stock, de-vice, equipment, or appliance used or designated for use in 
rail commerce, and any part or appurtenance of any of the foregoing. 

(9) "Secretary" means the Secretary of Transportation. 

FEDERAL SAFETY REGULATIO:X 

SEc. 3. (a) The Secretary is empowered and it shall be his duty to promote 
safety in rail commerce by prescribing, and revising from time to time-

( 1) minimum standards go,erning the use, design, materials, workman
ship, installation, construction, and performance of rail facilities and equip
ment; 

(2) rules, regulations, and minimum starulards governing the use, inspec
tion, testing, maintenance, serricing, repair, and o,erhaul of rail facilities 
and equipment, including frequency and manner thereof and the equipment 
and facilities required therefor ; and 

(3) rules; regulations, or minimum standard;:, governing qualifications of 
employees, and practices, methods, and procedures of rail carriers as the Sec
retary may :find necessary to provide adequately for safety in rail commerce. 

(b) Within nµiety days following the _ date of enactment of this Act, the 
Secretary shall prescribe · as interim Federal rail safety regulations the specific 
safety requirements prescribed in or under the statutes repealed by section 13. 
The interim :regulations shall remain in etrect for two years or until modified, 
terminated, supe11sep,!!d, . set aside or . repea~ by . the Secretary whichever is 
earlier. The provisions of the A.~tratiye Procedure . Act shall not app}.y to the 
establishment of interim regulations. ·tn consttning any interim regulation, all 
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orders, determinations, delegations, rules, regulations, standards, requiremento,, 
permits, and privileges which (1) have been issued, made, granted, or allowed to 
become effective under the statute from which that standard is derived and (2) 
are in effect on the date of enactment of this .A.ct, shall apply and continue to be 
applicable according to their terms until modified, terminated, superseded, set 
aside, or repealed by the Secretary in the exercise of authority vested in him by 
this Act, by any court of competent jurisdiction, or by operation of law. 

( c) The Secretary may grant such exemptions from the requirements of any 
regulation prescribed under this A.ct as he considers to be in the public interest. 

STATE BEGt:LATIOX AND ENFORCElfENT 

SEC. -1. A State may regulate safety in rail commerce, in a manner which does 
not conflict with any Federal regulation, in the following areas and no others: 
(1) vertical and horizontal clearance requirements; (2) grade crossing protection 
(including grade separation) which relates to the location of new crossings, clos
ing of existing crossings, the type of crossing protection required or permitted, 
and rules governing train blocking of crossings; (3) the speed and audible sig
nals of trains while operating within urban and other densely populated areas; 
and (4) the in stallation or removal of industrial and spur tracks. In exercising 
the authority reser.ed by clauo,e ( 4), nothing herein shall be interpreted to dimin 
ish any authority which the Interstate Commerce Commission may have to require 
its approval of such action s. Other State laws and regulations affecting safety 
in rail commerce will continue in full force and etl'ect for a period of two years 
following the date of enactment of this Act, unless abrogated prior to that time 
by court order, State legi ;,:lative or administrative action, or by regulations issued 
by the Secretary. 

PROHIBITIOXS 

SEC. 5. (a) Xo person shall-
(1) fail to comply with any applicable stand ard, rule , or regulation estab

lished or continued in effect pursuant to this Act ; or 
(2) fail or refuse access to or copying of records, or fail to make reports or 

provide information , or fail or refuse to permit entry or inspection, as re
quired under section 9. 

(b) Compliance with any standard, rule, or regulation established under this 
Act does not exempt any person from any liabiilty which would otherwise accrue, 
except to the extent that the action creating the liability was specifically com
pelled by any such standard, rule, or regulation. 

PENALTIES 

SEc. G. (a ) Any person who violate s any provision of ;;ection 5 ~hall be subject 
to a civil penalty of not less than $250 nor more than $1,000 for each violation . 
If the violation is a continuing one, each day of such violation o,hall constitute 
a separate offense. Any person who knowingly and willfully violate s any such 
provision shall be fined not more than $10,000 or imprisoned not more than one 
year . or both . Imposition of any puni shment under this section ;,hall be in lieu 
of what ever civil penalty might otherwise apply . 

(b) The civil penaltie s provided in this section may be compromised by the 
Secretary. The amount of any penalty, when finally determined, or the amount 
agreed upon in compromise, may be deducted from any sums owing by the United 
States to the per son charged. 

(c) Whoever forcibly as..,<:aults, resists, opposes, impedes, intimidates, or inter
feres with any pero,on engaged in the performance of inspection or investigatory 
duties under thi s A.ct, or on account of the performance of such duties, shall be 
fined not more than $5,000 or imprisoned not more than three years, or both . Who
ever , in the commi;.sion of any such acts. u ses a deadly or dangerous weapon shall 
be fined not more than $10,000 or imprisoned not more than ten years , or both. 
Whoev er kills an, other person eng a ged in the performance of inspection or 
investigatory duties under this Act. or on account of the performance of such 
duties, shall be punished as provided under section 1111 and 1112 of title 18, 
United States Code. 

IXJl:XCTIVE RELIEF 

SEC. 7. (a) The "United States district courts shall have jurisdiction, subject 
to the pro-ri sions of rule 65 (a) and (b) of the Feder al Rul es of Civil Procedur e, 
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to restrain violations of this Act (including the restraint of operations in rail 
commerce) or to enforce standards, rules, or regulations established hereunder, 
upon petition by the appropriate United States attorney or the Attorney General 
on behalf of the United States. Whenever practicable, the Secretary shall give 
notice to any person against whom an action for injunctive relief is contemplated 
and afford him an opportunity to present his views, and, except in the case of a 
knowing and willtul violation, shall aff'ord him reasonable opportunity to achieve 
compliance. However, the failure to give such notice and afford such opportunity 
shall not preclude the granting of such relief. 

(b) In any proceeding for criminal contempt for violation of an injunction or 
restraining order issUed under this section, which violation also constitutes a 
violation of this Act, trial shall be by the court or, upon demand of the accused, 
by a jury. Such trial shall be conducted in accordance with the practice and pro
cedure applicable in the case of proceedings subject to the provisions of rule 42 
(b) of the Federal Rules of Criminal Procedure . 

(c) Actions under this Act may be brought in the district wherein an:, act or 
transaction constituting the violation occurred, or in the district wherein tl1e 
defendant is found or is an inhabitant or transacts business, and process in such 
cases may be served in any other district of which the defendant is an inhabitant 
or transacts business or wherever the defendant may be found. 

(d) In any action brought under this .A.ct, subpenas for witnesses who are 
required to attend a United States district court may run into any other district. 

DESIGNATIO~ OF AGEXT FOR SERVICE 

SEC. 8. It shall be the duty of every rail carrier to designate in writing an agent 
upon whom: service of all administrative and judicial processes, notices, ordl'rs, 
decisions and requirements may be made for and on behalf of said rail carrier 
and to file such designation with the Secretary, which designation may from time 
to time be changed by like writing, similarly filed. Service of all administrative 
and judicial processes, notices, orders, decisions and requirements may be made 
upon said rail carrier by service upon such designated agent at his office or 
usual place of residence with like effect as if made personally upon said rail 
carrier, and in default of such designation of imch agent, service of process, 
notice, order, decision or requirement in any proceeding before the Secretary or 
in any judicial proceeding for enforcement of this Act or any rule, regulation, or 
standard prescribed pursuant to this Act may be made by posting such process, 
notice, order, decision, or requirement in the Office of the Secretary . 

RECORDS A.ND REPORTS 

SEC. 9. (a) Every rail carrier shall establish and maintain such records, make 
such reports, and provide such information as the Secretary may reasonably 
require to enable him to determine whether such carrier has acted or is acting 
in compliance with this Act and rules, regulations, and standards issued there
under, and to otherwise carry out his responsibilities under this Act. Each such 
rail carrier shall , upon request of an officer, employee, or agent authorized by 
the Secretary, permit such officer, employee, or agent to inspect and copy books, 
papers, records, and documents relevant to determining whether such person 
has acted or is acting in compliance with this .A.ct and orders, rules, and regula
tions issued thereunder. 

(b) To carry out the Board's and the Secretary's responsibilities under this 
A.ct, officers, employees, or agents authorized by the Secretary or Chairman, upon 
display of proper credentials, are authori7.ed at all times to enter upon, inspect 
and examine rail facilities and equipment. 

( c) All information reported to or otherwise obtained by the Secretary or the 
Board or their representatives pursuant to subsection (a) containing or relating 
to a trade secret or other matter referred to in section 1905 of title 18 of the 
United States Code, · shall be considered confidential for the purpose of that 
section, except that such information may be disclosed to other officers, employees, 
or agents concerned with carrying out this Act or when relevant in any proceeding 
under this A.ct. Nothing in this section shall authorize the withholding of infor• 
mation by the Secretary, · Chairman, or any officer or employee under their con
trol, from the duly authorized committees of the Congress. 
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GENERAL POWERS . 

SEC. 10. (a) The Secretary is authorized to conduct, or contract with indi
viduals, States, or nonprofit institutions for the conduct of, research, development, 
testing, evaluation, and training as necessary to carry ont the provisions of this 
Act. 

(b) The Secretary may, subject to -such regulations, supervision, and review as 
he may prescribe, delegate to any qualified private person, or to any employee 
or employees under the supervision of such person, any work, business, or 
function respecting the examination, inspection, and testing necessary to carry 
out his responsibilities under this Act. 

(c) The Secretary is authorized to ad,ise, assist, and cooperate with other 
Federal departments and agencies and State and other interested public and 
private agencies and persons, in the planning and development of (1) Federal 
rail safety standards, rules, and regulations, and (2) methods for inspecting 
and testing to determine compliance with Federal rail safety standards, rules, 
and regulations. 

(d) The Secretary is empowered to perform such acts, to conduct such in
vestigations, to issue such subpenas, to take such depositions, to issue and amend 
such orders, and to make and amend such special rules and regulations as he 
shall deem necessary to carry out the proYisions of, and to exercise and perform 
his powers and duties under this Act. 

ACCIDEXT INVESTIGATION 

SEc. 11. (a) The Secretary is authorized to conduct investigation~ of any acci
dent occurring in rail commerce, and mar iu,ite participation by State agencies. 

(b) The Board shall have the authority to determine the cause or probable 
cause and report the fact~. conditions, and circumstances relating to accidents 
inYestigated under subi<ection (a) above , but may delegate such authority to any 
office or official of the Board or to any officer or official of the Department, with 
the approval of the Secretary, as it may determine appropriate. 

(c) No part of any report required of a rail carrier under this .!.ct, or any 
report made to the Se-eretary by an employee of the Department, or any report of 
the Secretary or the Board, relating to any accident or the investigation thereof, 
shall be admitted as eYidence or be used in any suit or action for damages grow
ing out of any matter mentioned in such report or reports. Employees of the 
Board or Department who have engaged in the investigation of a railroad acci
dent shall not give expert or opinion testimony concerning such accidents in any 
such suit or action. Factual testimony of Board or Department personnel on mat 
ters observed in accident investigation shall be required only where the Chair
man or the Secretary initially, or the court before which such suit or action is 
pending, determines that the evidence is not available by other means. Unless 
otherwise ordered by the court, such factual testimony shall be taken only by 
deposition upon oral examination or written interrogatories, pursuant to regula
tions issued by the Secretary or the Board. 

USE OF STATE SERVICES 

SEC. 12 . The Secretary is authorized to enter into agreements with appropriate 
State agencies for the provision of inspection and surveillance sernces as neces
sary to effective enforcement of Federal rail safety regulations. State services 
may be procured on such terms and conditions as the Secretary may prescribe 
and may be reimbursed from any appropriations available for expenditure under 
this .A.ct. The Secretary may delegate to an officer of such State, and authorize 
successire redelegation of, any authority under this Act necessary to the conduct 
of au effective enforcement program. 

STATUTES REPEALED; SAVING PBOVISIO:,; 

SEC. 13. (a) The Safety Appliance Acts inclucling the Power or Train Brakes 
Safety Appliance Act of 1968 (45 u.s.c. 1-16), the Ash Pan Act (45 "G.S,C. 17-
:!l), the Locomotive Inspection Act (45 U.S .C. 22-34), the Accident Reports A.ct 
(45 U.S.C. 38-43), and the Signal Inspection Act (49 U.S.C. 26) are repealed as 
of the effective date of the interim regulations required to be promulgated by 
section S(b) of this Act . 

(b) No suit, action, or other proceeding and no cause of action under the 
statutes repealed by this Act shall abate by reason of enactment of this ~-\.ct. 
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APPROPKIATION AUTHORIZATION 

SEC. 14. There are hereby authorized to be appropriated ~,000,000 for the fiscal 
year ending June 30, 1969, and $6,000,000 each tor the fiscal year ending June 30, 
1970, and the fiscal year ending June 30, 1971. 

SEPAJUBIUTY 

SEC. 15. If any provision of this Act or the application thereof to any person 
or circumstance is held invalid, the remainder of this Act, and the application of 
such provision to other persons or circumstances shall not be affected thereby. 

Hon . H.ABLEY 0. S T AGGERS , 

ExEcUTIVE OFFICE OF THE PBEBJDENT, 

BUBEAU OF THE BUDGET, 
Washington, D.O., May !8, 1968. 

Chai:nnan, Oomfflittee <mlnterstate mm Foreign Commerce, 
Rayburn House Otfke Building ; Washtngt011-, D.O. 

DEAB MR. Clu..IBMAN : This is in response to your request for comments on 
H.R. 16980, a bill "To authorize the Secretary of Transportation to establish 
safety standards, rules, and regulations for railroad equipment, trackage, facili
ties, and operations, and for other purposes." This bill would authorize the Sec
retary to promulgate safety standards for locomotives, rolling stock, trackage 
and roadbed, equipment, appliances, and facilities used in railroad operations 
in or atrecting interstate or foreign commerce. 

In his testimony before your committee on this bill, the Federal Railroad 
Administrator noted the difficulty of accurately determining at this time either 
the to4ll staff or the level of Federal support necessary to carry out the work 
which H.R. 16980 would authorize. Because of this, the Administrator recom
mended . the deletion of the specific limits on authorizations for appropriations 
now contained in section 14 of the bill. 

The Bnrean of the Budget ronenrs in the views of the Railroad Administrator 
and favors enactment of R.R. 16980, which would be in accord with the program 
of the President. 

Sincerely yours, 
WILFRED H. Ro::uYEL, 

A ssist ant Dit·ector fo-r Legislati ve Reference. 

The CHAIRMA -s-. Our first witness this morning is Mr. A. Scheffer 
Lang, Administrator of the Federal Railroad Administration. 

Mr. Lang, we are pleased to have you here this morning in what, 
I think, is your first appearance before this committee. 

I cannot refrain, however. from expressing some regret that the 
Secretary of Transportation , Mr. Boyd, is unable to be here this morn
~ng to o~n our_ discussion. I certa~y ~ tha~ he cou~d participa~e 
m our deliberations for I do not wish him to be m the disturbed p-os1-
tion which he says that he is ·in , to do "everything within his legal 
power" to undo the work of this committee. 

I have the greatest difficulty in comprehending the approach which 
your Department seems to take as to the tripartite form of government 
which our Founding Fathers established for this country. 

Under this, it is my impression that it is the Congress which makes 
policy decisions and that it is the executive branch which carries them 
out. 

Unfortunately, it seems to be our repeated experience as was evident 
when some labor legislation was pending beforethis committee some 
months ago that the Department feels that it is up to the Department to 
dictate rather than suggest what should be done and that if we have 
a view which differs in any respect, the ·Department then rushes into 
print in questionable rhetoric. 
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·. JlRPOR'.I" OF TUB TASK YffllCB ON RAD.ROAD .SAF.,BTY ·' 

DBPAJl1PVEH'II' 0, T.auisPoJZ'PA'ftc»r~ 
Fmwt&L Rt.ll.JW&D h~ .. 

0F.n:CK OJ! T'BJli ~Jl. . . 
W~ D.C~ Jfffl8 :JOI< 1969 • . 

:Hon. Jomr A. VoLP~ 
.&entary '!I~ 
,WMA-mgton, D.O. . r .... · »JWl MB. 8Bcu:-nKY= 1 un pleased to tnmunii the repod uu1 

. · ~tions of. the blsk fon:e_ on nilmad safety, ~ you . 
L -established on April 18. 1969. As chauman of the task force. I wis1i to 
iu . . -commend to you the OU~ of cooperation and dedication iw/ . - the~~ durm- . made thm ~:.::... . 

lt . : .. ·· ·. • · At t1ie request o1. the Seeretary of Tnnsportation. we, the rept'8-: 
~:.\·.· .. sentatives or the railroad industry~ railroad 1Abor ~ODS,c and . 
i :', . ·· ·. · Stale :n,guJatmy ~ met as a task fame to eumine railroad I';:••···.. .s~ and to advise the Secretary. The task force btp1i meeting 
T~ , : ···· May 1. 1969 and oondudcs with this :report.. 'l'hae has boon a free . 

·.·.•.::'· .. •.• .. ·'. ... <.t .. \ F.. ~1::rR~A=~ =~~ ~ ~= '< < ·.· wenn1sed for purposes of aoahsis of problem arnas.. The agreed upon . 
< ,; < time Imm did not permit ad.1itionaf outeide :reseach.. · f ,~;;~·;; : . . BBftBW OF mB PROBTMV . . . 

f'. . .. Railroad opetat,ions in.vohe inherent ,L,__,, Movement of huge. 
t : ·· . ·1iea.vy - tat. mgh~ ~ the industry. Daily 7 

~i,.' ; some 2 ~ ton-miles of • 1i of all ty_pes Dl0'9f.: on ihe ~auon•s 
i :·". niJroads. ~ ot yards reeeive, classify, aru1 dispatch 
f · . -. .. _. tJl8 1.8 -million freight car fleet on an ~ 7-da.y-a-weelc 

~~;.-~.<::;~: tn.~~/~:i::Sooo~W:: a~~ ··. 
·· ·· · - · · -million man:-homs of work per day. 
~-( ·: . . _It is Iopcal fo assume fhai 0~ of such m%tnde ·will gen-
.: · ·. ~ ~ acelldents. ~ ~-~ and am~ 

~;:cz ·, •: to pm-ride for safely. The bulk of emtiDg nilmad safety pnctices · · 
J,0·,;· : were devel«,~ aver the yeus by the~ itse1f. For many :,eam. 

ift~0.i~~=:;== 
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·.-.. · .. ---

'.·~:-•:: ... -·-· .-

'- 'f': ' ': " iesuHing~aD t;ypes'of1"ilihoad acciden~ and:nmk~ qru: to :~/'.· 
)C{: <- : _ a.Yiatioo mishaps iu'!BYemi.f- Ammally, about 4,000 accidenm ;:L: ---

-·- ' approximately 1~ ~ which is also a. matter of major p1iblie 
>\/:,:-_. _---.--- -concem.. 

.. The yearly t.otals of ermsing aeeidenis, and accident casualties, in 
t.he 192(H;7 ~ t;8Jl be :re1a.t.ed very closely t.o the combinerl -_ · 

· amoun~ of :mil and highway miles traveled and to the effec1s of major · 
eI'O!lSIDg safety improvement programs.. The tmud in both accidents . 
and easuallies up to 1958 was genenll,f down~ ~ situation has __ ---

-been :reversed. smce 1958. however., "'1th a. distorh:..og general tmnd -
upwud in hof;h ~ Only 20 pement of the total 225,000 grade _ 

-. ~ are P.4>teeted with automatic devices. · .. 
- Unlde--crossing safety receives attention from high.way authorities __ _ 

rI:<:?; -, __ higb':!y ~ ~u:t.:S-~00::Z~ }&th~ ~:1::t:if 
rt' :\) - -_ · · -· highway system.. This includes int.erstat.e, primary, and seconduy 

I
i: --:. · - · · :roads which together account for s1igh.t1y more than 20 percent of --
'. · · ·-the total number of ~ However, Federal funds may_ not be · 
:-c:. . _ used to reduce .hazanJs at :railroad crossings of. city skeets and on · 
, ·--_ many State supplementary highways and local roads which are not 

~;;, .•. · on the Fedenl-aid. s_ystem. and which represent the remaining so·· 
fr_•·_:\ :'_··_•_-- _ ~t of the tot,al. A certain n~ of safety improvem.en_ts ~ . 
!/ : < __ being made cmmmly by _ the cai:ncrs and State and local agencies _ 
j;_f:C':< ___ on crossings not on the F~aid system_ There is an imIJ!3l&ti"!et · 
1 " ., > need for an .......,...:nd-1 puh1ic ~ to cover these crossmgs m _ 
f <_i, ; • order t.o :rednat ~~~high fatalit.y rate. ·---
_, ... .. --- ......._ __ ......_ -L....::- .&...--.:a. t . ~ of--.:1---d :...-~ f-v l~<> : _ . .1.o.1auu..., uuuuus ~many~ examma,.,.on ~ • sw.e.,.,, 
t, i:·/. < JS the luge ~ ~y mcrease m _the number of tram ~~a -
h ',:: , : - The 8,028 tnin accidents mconled m 1968 represents a significant · 
k , { :: - inemase, by any~ over the ~148 nieonled in 1961. Derail--
ft-it-··.-- _ mems acc:ount for two-thirds of the total. 

Ji_?_~·~>-·:. -_-!'roo~arur~~ T := :f :=«!~!l1Jij:1m~01:;'~--':-?? 
I; · nnproper muntmenM of tn.ck _ and :roadbed. Derailments ~ mgely ;~\ ·i '·· ·-·-·•·-- -.....:::...~.&-"1...1!- to ...__L. __ ..:a ~--- pro <L.'1.-- __i_-i _ __ 11.!.-:~- A,,...... · ····.~-----;:_,\ · 
'. ;~~l,'.'-{.\ -.·::i;=:e.i by~~----· OllfflUIS W™- -- -o' . . . -

;,:iL< Employee safety in. railroad operations is of. eon.tinning CO:neenL · ; ?} 
t t\: · In 1968, diem were t46 emp1.oyees killed and 17,993 io.jored. Em-:--
f )-::,t .. - ployees in.vohea lll nil operations and irack and :roadbed main~ -: '.-3\~ 

I';'\' ~::=:mt:$8~ ' ,, 
; 1 , -- _ _quate ~ ~ ~mnan ~, eqmpment -~ pc)OI". -

_-,__ : · ~~ and -plianee with safety and operating roles. _ · ·_ _-·. 
_ - - : - . "l'heDMillor ~~--increasingqwmtiuesandvuietiesof · _-_ ~: 

--·;_-_ : - · hawdous materi~ p;es, explOl!ffl!S» and ~tes ~:; 
, ·::; _ :/ -', ·._the ~ of serious aceidents th.at ha.ve ~ a ~ --of ·_ --L 

i_t_:_i_~_,""~~~~™5 iC~£ 
-: ·:,.-=:=.~·~:if 
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The modem mdnstrial -~m is dependent upcm hazmlous . 
.. ma.teri.m that are eLmnnd ~ ·the oountzy. Omsequently ,.. · · .. -
.. the entire ~ ~ pu1icu1ady the nilroads . - -. 

which a Jugo share of d,e,mnds, explosives, fae1s, and the hlre ~. : -
must ha.w the capaci.f;y to tnmsport them safely. A top priority 

LS"-> · · ·· should be the. complete evaluaiion of an £actom related to t1te tnms- · . 
i~,, . · · ·podation of ~ -- ~. container standanls _fo:r-· · 
~Y-;" · · . hazudons matn:ials must take int.o account impact and stress :reqmre- ·. 
re, mems commensun.te with tod&ys longer , he&Yi.er, and faster trains.. · 
f>/ . ~ m~ Pubic? is pan of the safety problem: at the ~e- ; ·. 
C •· • • . en,ssmg. Dmeis must be eclucuod to accept the :meunng of wumng: ..• 

,devices and he :required to heed them.. Omipliance must he enforced_ - · · 
Became this is a. :maum: of public safety, vubJic pmgnuns must be, ·. · 
immediately initiated and properly :funr.ied to provide the :motorist . .. 

. with ·u:ve. uniform, and- adequaie information about the hazard. 
at ~crossing. Mom emphatieally, firm and prompt consideration .··• .··.:: 
must be given to better 1198 of existing funds and the making available 
of additional 1)1lblic fund,; to meet iihe - - costs of . . 
proteelion and grade~ and to~ numl,er ~ · 

· crossings with auto:malie protection. There should be a long-nmge - · i :~ 

££~lie eommitment to eliminate thn; mmecessary and ~ loss of 

· Other improvements innilmadsafet.y m..m.iw::essa:nly involve sub- · · · 
· stantial co•moiboent of public and private resourees. For government, >~ 

a major commitment should he towanl :mseudi; for industry, upgrad- - _ ... ~~ 
mg· and :mamtenanee of planl should be fOMmOSt. Management and. . .·, ,. 
labor should coopcn.tc to mducehmoao enor. The economic restraints. _ , · :· 
on the railroad industry make it essential 1hat public policy be direct.eel - ··_. ~i 
toward the development of financial incentives to support rail safet.y.. - -.' 

smDUJlY CONCLlcSIOES .· . ~ ~ti 
Beengn:izing that diem have been longstanding diffemoees among- . :Sf 

. the three groups :represented on. the task force, the parties sought to . '\'j, 
emphasize ueas of agn,ement :mther than disagreement plus their · · .,D;i 

::i.:1J:.:! :! :=~ niimw.l safety. The consensus view of the - ·-/':~:l~· 
Railroad safety is a. pniblem. natinnaJ in scope, of concem toFedenl ··· · . '";t 

and State Go-vemmen~ as well as labor and lllilllllgemellt and which -. .·· .· ·< Jf-·: : . · · has been accented. in :recent yeus by the increase in the number of' ,"f S'.} 
· train accidents, pamcubuJy denilments. . . c -· -. 

_:,··· . . :Fatalities :resulliog from :railroml accidents oecur mostly at grade ~~ ---:::•t 
·.~•·:;.\<. ~ ~- -L .....,_.......1 m· £1.._ n-1.-- :..~ f:•..__..:fi- ...... ,d - '.! .:.;'. 
>',~":..~::~·--. - ---~- ..a.•~ .xalllC ~nu. LOB .UJIIIJllll: UI. a.,ua.u.~ uu: -.. 

'fl ';. em~ of haaanlous ~ gases, · ex- - . • .. ··.<'.-1] 

'.,)t ... f .... /'.•_ , . · · plosm,s, and fuels-is an economic necessity. Involvement of these - · ;. 
IN,<,·< ,_ · ·materials-in train acad.ert&s ereates a new cliu,em;ion of public concern~ ·.<1~ 
&f< : -over railroad safcf..y. - . .·. . . . . . . .. {\tf 
i;,•·. · ·· : , ~ eanses of . tnin accidents am almost evenly _divided ·: .. >c,~ 

l1~~~k··· ~~~~~= :c7;11 
:~,qP,~· .-kainiog, am "J.UJifieatioJe\rtr :m1es go"fllmlllg sa1:!:C ~ ~·•· ./ · :i''i'~t; 
. _,;_:,./)/~::_·-__ ' - .. 

;•.:_~t.,~ .. •.'.-;._.£.i:.t.i.-~.-: ... =--.-~.·.~.-.• _:~.;~.·.· .. ::._:_.\ :_; ... ··•...; ,' . ,••· .--:._;<:.,:/:~.--:, 

J~f ~f '.~~~.,.,~ti;, ,,,].;;:_?,i~-~-:-~:~-:-~-~--~~~~~c:...;;;.;;;,.;;,.,;c;==~~~= """--'-C..:.::.....~=~ 
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,, t:t?k:%t:_~\~)1Ht?}4it\\c;JS\Ji:•,r: ,. >,,_. .· .... ·•.· ••c•- · ·•-··•c.'< ,• •:<,•»•" 

. " • ·~. •· - ., :J/;· :, .·-··:a::' .. •/;::\ '.. . " -'./::-~::?~~Ef{n,l!:!;? 
'

".~.·.: .• _'.:.1.•·.:.· ·_• .. : · .·•·. ·· : · .. . ....... . : 73 . :-·•'···.• .. <'.'\i •, . --.:---~::"'-··--,-·-. ·,·:. ,_. .-.:: .. 

, ... - .... . __ -::·---/":-/:·::(Y)t ~-
&X. •··· ·.·· · ··•·•j,~~» ·Sil'Btt.'~ -.. · -c,j;._rj·.: 

j, Iii~~'"':..t... ~ ~o!ft.;:tf ~ ·• ,, ' 
f? · . Jat.eryeus various Federal stamtes ~ -yaeying degrees of F• 
lif: · : · • ~ ~thority over ~~ sigl!aling systems_, hours of service · 
t~· · •· · limitations on certain. employees, airbra1ms» eoo:p1em, han.dbrakes;
i'. ,.·.· .... ·.grab.irons, nmningboanls, •~ amldnftgeaison.rollingstock. .• · ... .. · .•. ,.• _,,..:, 
r.- .. ···and accident :reporting. 'llle Federal authority io ngulaie shipment of 
::;: ;~ .~· .. hszardow mate.:riaJs is applied largely- io the pseksging of .these com~· 

.·. · modmes, although some rules go-veming handling .in tnnsit have . .. 
,a• • • been adopted.. . . 

!;:•:: .·_ro!i~:~~=:::!:ti~~=~ci;!':ti : •;·~·Ji . 
.. ·•tunnels . am not subject to Federal ngulations and no Fedenll anthor

!h < ... · : ity governs 1il:ack and :roadbed.. ".l'hem is no gen.end. au.thori:ly to .· 

ir·7 _ ... :fu~~~~te-==:~~.:~~~ating ~ ·••• 
t< · .· .Almost all States have entered the :f:mld of rail sa.fet.y ~ .. · 
f? ·.· However, there is no unifonn pattern of inYOlvement. Some am quite 
f I,< · active in 'general :rail safety matws, but most consideration· is on . · '-c; \_ ,) 

~:> ···=~~=!:6:~~~~:: . 
t~j,;: ·• ~~ety and · zeg,,1::nsm~~ present Federal and Stam : . .. ·<'. 

· antho~ a>ver'.omy the specific areas :reached by thP. legislWYe acls. .. ._, ·· • 
:-'>: ~. The 1imuation imposed on the :regubmry-~ by specific, :rather . _. 'i;, =:--=. ~==...':,...of .:r.;~nninmal pulnic • 

'{•~:i·~~ . _ Railroad safety is wide in~ and :requires a. more ~ve 

ftj1rD>:. =tz~~~~-n.'!!::!anc1s ~~-
t_l:f' :;: · · liated approach by industry:, labor~ St,at;e, and Federal Government& 
·:·,. _ ... _ . To continue as the major transportation mode, railroads will~ 

{j/4,t~\>. -1:~inno~~-=~1:n~ •.• . 

:{._::)/·}t{t 

~,:.·~-~:. ~ ~-~~~ -~andpnetil!esmust~~i~ · -.-, :·· .. ,::-··~.· 
· ·-: -; ~ -to . eluinge so tfuLt a ·liigh level of safety may be mam\aine«L - · · - " : .- ··J , r .:.;r:y/·t._,<. <IL . . . · ::-:.' •·· · · -. . -·· . ,",;.. ;;,-~-ssr 

, .. :;u i,.);}}·· ··. <•• ,1,Ji,/•}ci£{c-;ji;fi 
:.:lc:;:; .. ,/(/'i{/}Ci<,-:~;~c-, · :'~:'_7;·-:••·· .··. ··· ··.,c;·••.: · 0 ··- .:•:.c.· -~- ,: .. ::::.;:};j:J;\:-

;;1&~;::2:.•:;,f./0&~;tt,7;J~!~~~ifrjiJ5,~~~;;~i~~~ 
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~'.;}?. \iJ? /_;t: .;, :- ,_, .. ' ' ' 

o::::=::::.:=:---

:;if'-···•_ ·_ -~<-• -. should draft proposed legislBRODap:°~1o'1tese~ndauo~ . -·-.. ~~ 
•+f!:IY;Xc _ · . -,s -.s: :: A • .-_. - · R. N. "Whitman, Chairman, Federal Railroad A"dminis- .:::i 
~>" c:_ .. ".:,:_:_. -- , - - int.or; George E. Leighty~ ~ _ ebairmsm,_>"~\'e 

- · _ Railway Labor Executives' .Association; Al K .-.:f 

K~·'.:~~;; .. ~.:...~--===~~ 111 
~t,i:.t:·": .· ~~~e ,1,1 
/,<___ ::~Js:;:;~Wi"=~= r~;-,:J 
§>, •:;:,X, . _·•cbsinnan, 'Lt'; .. 1.;..._._ Pub~~- _3 -- ~-- ·• ~_,{ ''_il_'-
~""'.::<.:'·· ;,. ~GIi.& - ~ 

:\};-s{ " - ~fie Pu~~~°:' ~~-~A 
~\;> O; ··~: ~;•,_-;; ./ -

~t:}_:_:_:_r? -
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244 

examined the issues tbst ·have made :railroad safety a matter of pnblie 
eoncem. and agreed on a list of eie:ht reeommendations The report ~ 
:recommendations -were presentedto the Secretary on June 30, fur his 
consideration and zelea..<:ed publicly at that time. _ 

In general too ·task :force found that mlroad smty .JS a. prob~ 
:national in scope, of concern to Fe«_:leral aruHbte go~ -swell 
as labor and management, and which has been accented m ftCeDt year.; · 
by the inaea..-.e -in the number of train amidents, putieuJarly denil
ments. 

The t.ask force further reoognized that solutions to the problem, short 
of broad Federal :regulation, may not adequately ~ the situation_ 
A~~, the tmee groups on the task rocre umnimously agree.cl 
thatngulation and~ ue necessary puts of an mwail program 
*o meet the nil safety prob1em. 

Their specific reoommendations were, and I ·will quote these: 
.l.. 'flmt the Secrebu:y of.~ tlll'oup the l1aliecll Bailnad .Adaim-

lsntif!ln. llave 111.uthodi;), in JlldWiiulgaie _,,...,..w.. :uld 'IL.&&a.ij) -'Ides and :rega-. 
Jatimr= eshdilWting: afeQ' Jibmilaxds in an ueu of.nrihad afl!t7. Hrmap mdt 
~ llearmg and reuew ptuttdute:s as 'Will prvm::t the rlpis of an bdaeted 
parties. . . . . . . 

2. In 1rierto :i!b:eDglben theadmiDisb:a6oB.of. Fetlenl nilafety~ 
there slloaldbeeslaJilislaecla NatkmalBailrGad.Safebr Aihi:&aryO--ttatoacJ.. 
Tue,. consuJt with, and maJie - ..,.,...,._ totlw. Stneta.ty .. matters reJaf;-. 
mg tu the adbities and frmd.ions of the 1)epubnl!llt in tbe field Of l'llill8lld' 
safety_ 'Hie 0-mjttee woald he dwnil 1'T the Yederlll :aam..d Admf:aidzwtor 
wffll file :renabtinc members appoiBted by the ~ti, IcptCiiUit~ the 
slate ~ ~S, ~ JDUNICE mt and 1abor.. T.lle Seeretar,r 
woo1rl sobmit to the Om1u1iUll!e pa:upcbi:d ..ateq stllJiiluds am •- ih.eials :allil . 
afford it a .NaSOnlll;le opportuail;t' tn prepue a ieport on the tl!elmiral feam"bility, 
ff'IISIRMfbJeoe,;,<s, -- ·pradwlp'Jity of. eaeh i!Udl propa;;al prior t8 ...,_ ~ 
ro-u,m.,. 1IIQ' ).ll1Jplll!ie Sl:feQ' staniluds to tlle Sfftel:ar:F tor 1m mns:idenfimL 

Senator Rnm,E Mr_ ~ Jet me interrupt you at that point. 
In :regard to :recommendation No. I, which provides for the authority 

to promulgate reasonable and llet'BSSU'f rules and regulations estab-
1:isbing ~ ::t:mdards in illl ueas of r&ili:oad safety, in suhsbnee, " 
the bill which is under considera~ does the SIBle thing~ isnl; that 
ri!rlit! 

'This is sort offll endo:rsement of that genel"&l principJe. .· 
lfr. W:mnr;nr_ We think that S. 1933 Senator~ is certainlv 

in the right direction. It has made a gmater awareness of this proi;. · 
1em that we probably didn7t have before, a.ntlwith some~ 
we think that the bill is good. It is in the right dimdion. We think it · 
~aht go a little farther . 

Senator 1IAa-naL I understand that. We also want to h:tve a. little bit . ,;. 
of difference.· between the administration md legislative branch. 

Now, I 'W1Wt to come back tn part '2 here, the creation of a National ,,. 
u_,:,i._.;, .. d ~-- A~""--~ , ,;· 
~ ~~, ~•AiJA,1 .... , \...,-unu.D.I~ \:. 

Them is not., in this reeommendation, a pmnsion for public mem--
be!'S on this adv.isory committee.. ··· 1 

Mr . WHf!l'VA~ . Yes, theState .:r:egnla.tory eommissions He the publie 
~ They represent the Sbttes.. •' . . .t 

Senator.IlmniE. TheyrepnsenttheSWes; yes, I know, but in most:. j 
of the adrisory eommittees which ha.v.e ~ esbh]ished, for e.nmplP~ •);_~ 
under tile Pipeline .Safety .A.et, jt provided fur pub1ie members to he ••:g 
appointed to represent the publie interest as contnsted fo the Fede~· ··• J 
~ loall, management, or laborrepreoonhtti¥"4!S. :± 

-;~\! 
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I would ho~ when yon !!O back with the task force for drafting 
additional legislation that you would ~that point to iheir attention. 

I just oompl~ in Wa..~n, a mview of the Pipeline A.et it~ 
and in that ca..~ I was disappointed that tJie public members which 
had been selected in DlfillV JIL<::tances seemed to have oome oon:iliet of 
:interest that is ~ated with the industry inlclf, and therefore, 
might he biased. 

And what we a:re looking for :is geneml safety for the public. These 
bills are nof: being pb...--.:ed except for the purpose of prov:idin~ S!lfety 
for the puhl 1e. 

One other thing., is it ,;--our idea that the ad:ri..."Orv committee must 
review safety regulations and give approval prior~ to their issuance 
by the Department f 
• :lli'· W~. No; I donl. beJieve that was our intention, althOl\:,ah 

tlns ceri:ainhr has not been made final vet. 
Senator It-\Rl'.KE.. Yes; I understand. 
Mr. WH:l'D,{,AN. Their :role would be one of review, and to make Elll'e 

that ~ ~ of the industry, both labor and ~oement. and 
the publie:interest we.re protected--

Senator H4RTKE Generally ~, I am in favor of it, it works 
extremely well --w.ith. Social Secnntv . 

All ri~youmayp~. ~ 
Mr. W:Hl'l.'3L\S (reading). 
3.. Existing State rail safety statutes Eld niguJatioBs :remain in faree until and 
~ pre-empm1 by Feder.al rega)ation. AtJmin:isi:mtion fJf Ole program ~ 
be through a Fedenl-...~te partnenhip. incl.uding State ttdHki1ltion similar to 
the c:ertilieatioo J_Dincipies set forth in the Fedenl Natural Gas Pipeline Safety 
A.et of 1968. 

Senst.or Hufl'KF On that point I recall that in our review of the 
Natural Gas Pipeline Safely ..!.ct of 1968, it seemed evident that if the 
law had not provided for State participation nothing at all mmld 
have happened becsa.i:;:e the Federal Government wa5 incapable of 
action. 

Mr. WHl'r11AN. Tbankyou. 
4.. The A.drisor.T Cmmoittee be dm!eted to &Udy the present c1el,egatiolll (II n

tbo.riiJ' iD the .Association of American 'Qaihoads' Bureau of lbpJoshes in~ 
meas of the T.nm;porlz.tion of. Explosives aDd Otber D1mgero11S Artk:les Act. 

5. A .re!:!eUCh pl'l)g'nlD. be initiated by GoftrllDM!llt and~ into 18ilroad 
safety reclmology. whidl should be funded iJ,nne,liateq for .. hlitial three year 
:period. OT-er andaboft'e:rlstingresea:reb progdJDS. 

G. F-omml emplose.e training }11'.vt,t&m:,,; be expanded b7 ~ --..,,-t. 
with the cooperation of labor am! ~ fOr tile purpose of ~ eom
plianee with safe opentmg pradifes 2Dd ied:oci:ng tbe im}lad; of hmnan error 
inthe<lla:identexperienee. 

1. An expimded,, .~..eel program of grade erossmg safely be lllldertaken 
utilmng esbtblimed Federal and State agenc.ies and adtimQ" P'01IPS to set 
mmmm procl!dmes ud ~ Eull' atll!DtiOD must 11e gi.ft'R to t11e. deTI!lop
ment of imp:ro,;,ed cmsm,g p:roteetion at lower cost plus greater emphesis l)lated 
on dr:ker edocatiou imd traffie emorcement. In addition to JIIOre es:tensi:R - of 
~ Federal fonds now alliicable to present: Jngtmay llafet1' ~ there 
JD.DA be new som:ees of :furuti:ng to finance an a:panded grade eftllillinC JlrogQID. 

8. The JTedeial :Baimlrad Admini~tion should zerise. in mnsnJta~ with 
· r.iilrolld management. labor, and state i:egulatorJ' mmre~ its roJei> for 

J.'eJ)OI'tiDg of acddell:ts. The aim should be to make tile data more current. more 
~and to idemt:ib"-mo:re :trema.tely. 
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- Now, these are the eight :recommendatimisoftbe task force. 
· In my opinion, tlieoo ~ are strong guidelines fronr . 

fue r.nb:oiad industry, · its emplo~ and State n:gulators for the Fed
ernl :ro1e in P-:mmoting i:ailroad safety. · · . • . 
. -Of great significance is~ · fact that the recommendations represent · 
the uMDinious news of man~~ lahor,'and the &:des. We ha.ft 
ha..-e a. landmark de'relopment'in Ju,or-mamgement cooperation.. The 
:report . sets the stage for 'a. new era of cooperation in building a S'afer 
:rnilroad system. ·We hope to bnild from this bsse of mutm.l interest 
and commitment to rail s:&My. • me~mrnml program that -will get 
the job done. . ~ -

The task forca had one final ~an.cm and that was for the 
~ t.o draft legislation to implement the report. We are hold ::.: 
mg om- :fust meeting on that subject July 16. 

The manv aspects of the :railtoad ~ problem have been dis
eu.ssed at same length .by me and other ~ at the first hearing 
m Washington.. I do not plan to go into them today, but I am im
~ that there am two areas of :railroad safety where tlte ,1m.blic 
becomes pa:rlienlarly involved. These are the involrement of hazard..'.· 
ODS materials in inm aooidem;s and · grade crossing safety. 

Railroad tracks cris,;cross the Nation and ·virtualli e-recy area is 
affected. For a moment., I would lib t-0 mscmiS the two pob]ic-:involved 
segments of nil sdefy in reference to their impact on Indiana. 

. F.nlier~ .·I ··5UpPlied 6,ie ~mmittee a. mt of some 39 communities, 
whlcli, since 1964.,, had to have some of their :ns.dems efte01ated 
when a train ~ident camed a public rumml. Of f:h.ese 39, th:rre were 
lreited in Indiana according t.o our records. . . 

Qn N~r 9, 1965, 15 ears of a Pennsylvania ~d ~t 
trim:! derailed. One of 1:he. cars was · a tank car whim ca.light fu:e 
dlli'~ the wrecking~ Residems of a house Dfflr the track . 
had to bee~ · 

At Dunreith, Ind.; on .Ta..,.uary 1; 1968, ·33 a:rs of a. Pennsylvania 
Tu,,3road train ~ including fu;e e3IS containing explosive or 
G:i!.,.7t~""'OOS chem.icsls. .A fire m.d explosion :re::..dted and 236 pemons 
wern. eVRCWlted. .Extensive property damage also nsulted. . 
. This yeaton Feb:t:t,mry 25, a Penn Cenµ-al derailment at Pershing, 

Tod. { East Genrumf.own), mTI,>ITI:d 63 .~ 17 of which carried bu- · 
muous material s.,. On& tanli ~ . bmned and mother WU pondmed.. 
.A.bout 4.00 pe:rnons were evacuated. . . _. -
, In addition, the1e wss· another tram ·aecident at :Rensselaer- .. 
· · SenatcrRA~ ~is~ home of a coilea,,,aoo and also the 
home of a'foriner U.S. Co%,~ Charles S. Halleck. . 

Mr. W~...1L,. I am sorry,. I ~ ha.-re known that. 
[La~ohter.-. · · _ 

- .Mr. W~~ (00-nti:mring). ~er,. J:nd,.,l!areh I, 1969, ~ . 
mYol~ haz&..~ ca,_~ but which did not require ewcuation o:f 
any mtizeos. · - . .. ,· ~!1=0ia;;:~~~~~==;1~on!:;r= :;~~ 
lie health .and~ depend on the a.-11ahility of these.cnm~ ,a'. 
lo~ p:rodncti®7 ~ aml.:water purifieation. By all estimms taf ·· + 
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a1mrcled an iuta.ebted parties. BeariJlgs sllail be rondndJed in a~ with 
tile pnmsieDs af SlldioD. ooiS al title 5 of Hie United. States Codie. R1lles, regu)a
tions,. and standards :my be aJDflllded or repealed under the ~i. own 
motioD or - the petitiml ol. an. inte.:t.Med party and shall be so amended or 

.:n!l)ea]ed wllen in Hie pubtie iDtere5t and~ with nilma.d safety. 
(e) 'l'be Siecrenr.r DIQ' g-rant mm enmptioDs. from the ~ of u;r 

of the :roles. .repJatio1ls. GI' madams preilll!Tlned 1DlCler this Ad or~ 
herein by &PbsPcHon C•) or ,11EdiOD 'l as 11e 1iJlds t.o be iJl u.e public lllieI\".St 
and oonsidelt with r.ailnJlad. SUl!!Q'. 

(d} Any final ageuey adiCJll takal 1Jllder tins seetron is subjed to jodiew i:e
Tiew as provided in dlapter 'i of. title 3 of the United States Code_ 

H:\ZS.fllOUS VA'IESJAJ.S 

Silla.. 3. (a) The SeeretaQ- shall: 
{I} Jls;tl,blim sud> &r.uties ._.. tedmieal staff as are necessa:cy to nasiut:trn 

within the ~ Go• mcmt: .file rapebUiq to eyalnate tile buanJs C'OJl

nect.ed with and sarrounding Hie Tilrious hu:t.rdous . :materials being shiJJped. 
{2} V:aiohriD • centnI reportmg ~ for hazardous material,. attidents 

to provide tedulical and other information and advice to the kw euftm:ement 
and firefighting: pemoaneJ. of COIDIDumties and to curlers and shippel:s :for meet
mi; eme.:gendes CCIDJIN ied ·wffll Olie tCln5portatica of hazudou;s materials. 

(3 } Condud: an attelented review of all aspects of hazardous materiaJs 
~ to tk#et 1oi,,.. 'IDd. --♦BeOd appropdate stieps whicll ean be 
1nen imDledia:tely to prol'ide greater control 01'er the :safe movement of 
sueh. ma.teriak 

(b) flle auDtorlQ' pan1a1 the Secrebtr.F bs ttd.s Ad staall be in acJdil:.-. 
m the authm:if;J' granted by aed:ions 831 to 835. :inclusiTe, of title 18 of. the 
Fnited8121esCGcle.. 

tUJJIO-\D Mftl:IT AJn'ISOltT COV3D'l"DlE 

S£c _ 4. {a) The SecrebLry sball establish a Bailroad Safety .Ad\"i,_<:ory Com
mittee to advise, eonsol:t with. and ma1ie :reffliDDll"Jltions to the Deputment 
-~ niJrcJad SID!'i;y. The Owmittee shall ClOmSi,..,q of the Feder.al Rail
nll3.d .\dminNflltor, .-ho slwl - dtlliinmm_ ud eipt members llPfl()i.lmd by 
the Seerei:aey IIS :follows: two }lllbJk 1ll8Bhers llJld tu:o Jllellibenl ei:tdl. J'rum 
railroao :management., railroad labor organintiowis, and the national ~ 
ti;,m of the Sblte eonnni.ssiom; 1.dened torn sedion 202(b ) and 20i>(f) of the 
Intentate ~ Ad, as aJlleDded. VembeJ:s shall be appointed by the 
Secretu:r for a term not .to exceed three yea.IS. Memlle-.rs of the o-mi~ 
other than. thlii9e ~ emJJlo.Jed by the .Fedrnl ~ DlllY be C011!1l
pe11S2ted in ~ with the J.)I01'isiODs of seetion 9 of the Departm-r: of 
~ Ad: (BB Sl2t. 931, 9«}. Benke under this RCtion shall not 
l.15lder Sid ~ JDelDbers of the Committee employees or oftieiak of 
the UniledSbltm:foranyparpJl!ile.. 

(b) Tbe 8ecna.q tdla1l prier to pul,lieation S'Olenit to ~ C'Cll!!!!aim-e =ll 
Jm)l!OSll'd rules. regulations. and standards. and amendment or tt1)e2}s thereof 
sud afford sudl C•nmiUee a l'.1!ll.l!IOlla OfllJOl:luuitJ'. not to eneed sixty dal]'S 

. unless e:rlemfed by, tJle. Secl:etuy. to submit a. ~ on the ~. ~ 
~. ~ and pnldicllbility of~ propi)S:111. Eacli ffl)Ort by 
tlH> C'ommilb!e sun be iBduded in the reconl of any ~ that 1llllT he 
held-sorh~ 

SrA:!E .lll!Gl:lLalOJl!:S 

&c. ii. Siate « ltJClll 1all'S, :ndei, ~ or standards reb.ling iD raimJad 
. stfety iJl effect; on Hie date of enadment of this A.a,. SMll NIUin in edfed: 1Dlless 

the Sttretuy mall haft preseribed ru1e5, l'.l!gll]atiODl!, or sblDda:rds eorertng 
. the sub:ieet matiff of lbe Sblte or loeal la1R, rules. rega)atiom, or mnmmis. 

SLUE PA&rrell"..u:IOW 

Sm. 6. (ll) It is file poliq of the Congress ttult in order to promote tlle SI~ 
of COIDJIIOll mrrien bJ' nilroad in tile IDOllt pnetirable and eoonomie JDalDlff,, tbe 

:~ shall ~ maxim- cooperation. between the J!edenl ~ 
i :ment and t11e fflioms State pn:nuaenb in can-,ingoo.t tllis Ac:t. 
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( c) The Secretary may grant snch excep tions from the r Pquirem en ts of any 
of the r ul es, regulations, or standards pn·scribed untl er this Act or incorp,,rnted 
here in by subsec tion (a) of section 7 as he finds to be in the public inter e8t ,rnd 
consisten t with railro ad safety. Notice that an exemption i~ under consi, lera
tion sha ll be given all interested parties. Exemptions shall be granted without 
be a ring unle ss an interested party shall demand a he aring in which case a 
he aring in acco rd ance with § 553 of Title 5 of the United State s Code shall be 
held. Such hearing shall be held in advance of action on any proposecl exemption 
unless the Secretary shall find that an emergen cy exi,-:ts and that tlie cir cum
stances make advance hearing in appropr iate in which case such hParings shall 
be held as soon as pra cticable thereafter to determine ,Yhether such exempiivn 
should be contin ued . 

HAZARDOUS :-.r ATERL-U . S 

SEC. 3 (a) The Secret:H ~· ,-hall: 
(1) Establish such facilities an(1 te chnical staff as are ne <.:essary to maintain 

wif'bin the Federal Government the capability to eYaluate tlle lrn:wnl, : con
nected with and surrounding the var ious hazardous rnnterials being shipperi. 

(2) :\[aintain a central reporting system fo r llazarclous mat er ials acc·ident s 
and incidents to proYide technica l and other infonmtUon and adviee to th e la" 
enforcement aud fire fighting personnel of communities and to carriers allll ship
rers for meeting emergencies connected with th e transportatio11 of lrnzar Llons 
mn terials . 

( 3) Condu ct an accelerated rev iew of a l1 a spects oJ' l1nimrdon s ma terlals 
transp ortation to determine and recommeml appropriate steps wllieh <·nn be 
taken immediately to provide greater control over th e safe movement of ~nch 
ma te rials. 

( 4) Make rules and regulations with respect to the packaging, handling . and 
all other aspec ts of safety in the transportrttion of lla,,,:udous mat erials. 

(b) The authority granted the Secretary by this Aet sha ll be in addi tio n to 
the au thority granted by sect ions 831 to 835, inelusivf' , of Tit ·Je JR of tlie l"nife<1 
States Cude. 

HAILROAD SAFF:TY ,,!J \'IflOl!Y C 0 :11\I ITT; •:F. 

Sec. -!(a) The Secretary shall establish a Railroad Safety Advisory Commit
tee to advise, con~ult with and make recommendations to the Department t'On
cerning railro ad safety . The Committee shall consist of the Federal Railroad 
Administrator, who shall be chairman, and eight members appointed by tl1e 
Secretary as follows: two public members and two members each from railroad 
management, railroad labor organizations , and the national organization of 
th e state commissions referred to in sections 202(b) and 205(f) of the Inter
state Commerce Act, as amended. Members sha ll be appointed by the Secreran
for a term not to exceed three years. Members of the Committee , other tlrnu 
those regularly employed by the Federal Government, may be compensated in 
a ccordance with the provisions of sect ion 9 of the Department of Tran~portrr
tion Act (80 Stat. 931, 944). Service under th is section shall not render ,nd1 
appointed members of the Committee employees or officials of the "Cnitecl State~ 
for any purpose. 

(b) The Secretary shall prior to publication submit to the Committee all 
proposed rules, regulations, and standa rd s and amendment s or repeals thereof 
ancl affo rd such Committee a reasonable opportunity , not t o exceed sixty clay~ 
unless exten ded by the Secretary, to submit a r epo r t on the necessity, te c:hnil':l l 
feasibility, reasonableness, and practicability of such pr oposal. Each rf'port b,
tbe Commi tt ee shall be included in the record of any proceeding that ma~· h,, 
held on such proposa l. 

STATE REGL"LATIOXS 

SEC. 5 Existing state or local laws, rules, regula tio ns or standards relating 
to railroad safety, shall remain in effect unless the Secretary sha ll have pre
scribed rules, regulations, or standards covering the subject matter of the state 
or local laws, rules, regulati ons or standards. 

STATE PARTICIPATIO~ 

SEc. 6 (a) lt is the policy of the Congr e~s that in order to promote the safety 
of common carr iers by railroad in the most practicable and economic manner 
there ~hall be max imum cooperation between the Federal Government arnl 
th e Yarious state governments. To tlrnt encl the fullo1Yi11g provisi-orn, slia ll ap1)l~·: 
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HAZARDO"CS l.L-\TERLI.LS 

SEC. 3. (a) The Secretary shall: 
(1) Establish such facilities and technical staff as are necessary to maintain 

within the Federal Go,ernment the capability to evaluate the hazards connected 
TI"ith and surrounding the '\'arious hazardous materials being shipped. 

(2) :\Iaintain a central reporting system for hazardous materials accidents to 
pro,ide technical and other information and ad,ice to the law enforcement and 
fire fighting per;;onnel of communities and to carriers ancl shippers for meeting 
ernergencies eonnectecl \Yith the transportation of hazardous materials. 

( 3) Conduct an accelera reel re,iew of all aspects of hazardous materials trans
portation to determine and recommend appropriate steps which can be taken 
immediately to pro,ide greater control o,er the safe ruoYement of such materials. 

( b) The authority granted the Secretary by this Act shall be in addition to 
the authority granted by sections 831 to 835. inelusi,e, of title 18 of the Gnited 
States Code. 

RAILROAD SAFETY ADYISORY CO:MillTTEE 

SEC. :l. (a) The Secretary shall establish a Railroad Safety AclYisory Com
mittee to ad,ise, eonsult with and make 1·ecommenclations to the Department 
concerning railroad safety. The Committee shall consist of the Federal Rail
roacl Administrator, who shall be chairman, and eight members appointed by 
the Secretary as follows: two public merubers and two members each from 
railroad management, railroad labor organizations, ancl the national organiza
tion of the State commissions referred to in sections 2O2(b) and 2O:5(f) of the 
Interstate Commerce Act, as amencled. Members shall be appointed by the Sec
retary for a term not to exceed three years. :\!embers of the Committee, other 
than those regularly employed by the Federal GoYernment, may be compensatecl 
in accordance with the pro,isions of section 9 of the Department of Transpor
tation Act (80 Stat. 931, 94-!). Ser,iee under this section shall not render such 
appointecl members of the Committee employees or officials of the Lnited States 
for any purpose . 

(b) The Secretary shall prior to publication rmbruit to the Committee all 
proposed rules, regulations, and standards, and amendments or repeals thereof, 
and afford such Committee a reasonable opportunity, not to exceed sixty dayo, 
unless extenclecl by the Secretary, to submit a report on the necessity, technical 
feasibility, reasonableness, ancl practicability of such proposal. Each report by 
the Committee shall be included in the record of any proceeding that may be 
held on such proposal. 

ST.HE REGTIATIO:\' 

SEc. 5. State or local laws, rules, regulatio!ls . or standarcls relating to railroad 
safetv in effect on the elate of enactment of this .Act. shall remain in effect 
unless the Secretary shall ha,e prescribed rules, regulations, or standards COY· 
ering the subject matter of the State or local laws, rules, regulations, or 
standards. 

STATE PABTICIPATIOX 

SEC. 6. (a) It is the policy of the Congress that in order to promote the safety 
of common carriers by railroad in the most practicable ancl economic manner, 
the Secretary shall encourage maximum cooperation between the Federal GOY· 
ernruent and the Yarious State go,ernments in carrying out this Act. 

(b) State participation shall be by agreel!lent entered into with the State by 
the Secretary. The Secretary may, UPoD the request of tbe State, authorize it 
to pro,ide all or any part of the inspection ser,ices and related programs nece!l• 
sarv or desirable to obtain compliance with rules. regulations, and standards 
prescribed by the Secretary under this .Act where he finds that such State par· 
ticipation will assist in achien.ng the purpose of this .Act and that the State 
has the capacity to carry out the agreement 11nder the guidance of the Secretary. 
The Secretary shall require annual reports from participating States containing 
such information as he may require to determine if such agreements will be 
continued. 

(c) In the event of State participation, the Secretary may pro,ide for reim
bursement of all or a part of the funds to be expended by the State on a fair 
and equitable basis under rules and regulations promulgated by the Secretary 
un'cler this Act. 
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In surveying the situation shortly after taking office as Secretary, 
E;everal things became apparent to me. ·while it was clear that the 
Federal Government had not been active enough, it was equally clear 
that the Federal Government acting alone could not solve the problem. 
We needed the cooperation of the other principal parties involved; 
namely, railroad management, railroad labor, and the State regula
tory agencies. Since the Department had been unable to obtain sup
port for the bill it submitted to the last session of the 90th Congress, 
I felt a new approach was imperative. Consequently, in April of last 
year, I invited representatives from railroad management and labor 
and the State regulatory commissions to participate in a task force 
chaired by the Federal Railroad Administrator. Its mission was to 
identify the problems of rail safety and recommend appropriate 
courses of action. 

The task force submitted its report on June 30, 1969, and recom
mended: 

That the Secretary of Transportation have authority to promulgate 
regulations in all areas of railroad safety. 

That a national Railroad Safety Advisory Committee be established 
to advise the Secretary. 

That present State and local rail safety laws and regulations remain 
in force until and unless preempted by Federal action. 

That a research program into railroad safety technology be initiated 
by Government and industry. · 

That an expanded and concerted program on grade-crossing safety 
be undertaken. 

Based on the task force's work, the administration submitted a 
legislative proposal to the Congress on October 15, 1969. This proposal 
was introduced in the House as H.R. 14417 and H.R. 14419, and in the 
Senate as S. 3061. Hearings were held by the Senate Commerce Com
mittee in October of 1969. The bill which the Senate passed on Decem
ber 20, 1969, and sent to the House (S. 1933) embodies some desirable 
features from the administration bill, and some entirely new provisions. 
I would like to compare S. 1933 with the administration's proposal and 
indicate the provisions which are of concern to us. I will also submit 
separately for consideration by the committee several technical amend
ments to S. 1933. 

The basic areas of difference between S. 1933 and the administra
tion's proposal are (1) the scope of Federal regulatory authority; (2) 
the time schedule by which regulations must be promulgated; (3) the 
scope of State re.'!lllatory authoritv; ( 4) the nature and extent of State 
participation ; ( 5) the extent 0£ the repeal 0£ existing statutes; ( 6) the 
use of safety accident reports in damal!e suits; and (7) the establish
mf"nt of an advisorv committf"e. I will discuss each 0£ these in order. 

First, the ~cope o:f Federal regulatory authority: The scope of re~
latory authority under S. 1933 varies significantly from the a<lminis
tration propnsal with resp 0 ct to the railroads to he' ree;ulated. The Sen-

ate rpnort accomoanvintr S. 1933 statPs thnt "the term 'railroads' is 
intend<>d to encompllss all those means of rail transportation as are 
commonlv inclurled wit.hin t.he tt>rm." So dt>scriht>d. tht> bill would cover 
private railr"ads and purely intrastate railroads such as logging lines 
and steel and plant railroads. 
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my :far right, Mr. Henry Wakeland, Director of our Bureau of Surface 
Transportation Safety; on my immediate right, Mr. Thomas Styles, 
Chief of our Railroad and Pipeline Safety Division; and to my left, 
Mr. David Zimmermann, who is our Deputy General Counsel. 

The Safety Board welcomes this opport1mity to testify in support 
of legislation which would authorize the Secretary of Transportation 
to prescribe rules, regulations, and performances and other standards 
for all areas of railroad safety and to conduct railroad safety research. 

The Board in early 1968 conducted a general review of railroad acci
dent data for train accidents covering the period of 1961-67. Our stncly 
revealed a progressively worsening trend in rates of occurren ces, 
deaths, and damage. Especially disturbing was the fact that man y 
freight train accidents in recent years involved hazardous or toxic 
materials, resulting in fires, or the escape of poisonous or hazardous 
mahirials followed by mass eYacuation o:f populated areas . vVe indi
cated our concern to the Department o:f Transportation on April 3, 
1968. 

In our letter we noted that total train accidents, excluding train 
sen·ice and nontrain accidents had increased dramatically between 
1961 and 1967. Derailments were the single most important cause of 
train accidents, accounting for 65 percent of all train accidents in 1966, 
and oYer 80 percent of the damage to track and equipment. Collisions 
were the next most important cause, 23 percent of 1966 train accidents. 

,ve urged the Department of Transportation to study the problem 
and initiate either new or augmented action to improve the railroad 
safety picture. ,v e stated that we believed the primary responsibility 
for improved railroad safetv should rest upon railroad management 
and labor but that if it should appear to the Department that manage 
ment and labor coulcl not or ,,ere unable to meet the challenge 
promptly and arrest the worsening railroad accident picture, con
sideration should be given to supporting or proposinu Federal legis
lation which 1'ould provide the Department 1'1th additional safety · 
regulatory authority. 

During 1968 and lfl6!) little has occurred to cause the Board to 
belie,·e that the railroacl safety problem has improved or thnt the 
challenge of effecting specific solutions in hazard areas hns bePn l !Wt. 

The updating o:f railroad accident statistics indicates that total train 
nccidents, excluding train ~enice and 11011-tra.in accidents, had r;~en " 
to 8,028 in 1968. and an estimated 8.529 in 1969. 

The BonrcFs'im·estiu:ations ancl°determinations of cause of railrcad 
accjclents has confirmec1 y.-Jrnt the stn.fotie;:; tell ns and indicate a rela 
tiom,hip bet.ween accidents and the absence o:f the re~1latory authority 
in the Department of Transportation. The Safety 15oard's initial in
volYernent in railroad safety began when it participated in the im·es
t.igation of a fatal hend-on collision of two Kew York Central 
Railroad freight trains which occurred in Xew York City in .May of 
1967 taking the lives of six employees. 

,ve do have some pictures, 1Ir. Chairman and members, that have 
been distributed, and pictures 1 and 2 are in reference to the X ew 
York City accident. 

(For pictures referred to see pp 130-140.) 
~fr . REED. In July 1967, the Board held a hearing in this cftse, 

and on January 26, 1968, issued a report. In our report we identified 

Add. 34 


	Final Opening Brief
	addenum



