Nos. 19-71787, 19-71802, 19-71916, 19-71918

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

TRANSPORTATION DIVISION OF THE INTERNATIONAL ASSOCIATION OF
SHEET METAL, AIR, RAIL, AND TRANSPORTATION WORKERS, AND
BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND TRAINMEN
Petitioners,
\A
FEDERAL RAILROAD ADMINISTRATION, et. al.,

Respondents

and

ASSOCIATION OF AMERICAN RAILROADS,

Intervenor

OPENING BRIEF OF PETITIONERS TRANSPORTATION DIVISION OF THE
INTERNATIONAL ASSOCIATION OF SHEET METAL, AIR, RAIL, AND
TRANSPORTATION WORKERS, AND THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND TRAINMEN

Lawrence M. Mann
Alper & Mann, P.C.

9205 Redwood Avenue
Bethesda, MD 20817
(202) 298-9191
mann.larrym@gmail.com



Kevin Brodar, General Counsel
SMART-TD

24950 Country Club Blvd.
North Olmsted, OH 44070
(216) 228-9400
kbrodar@smart-union.org

Michael S. Wolly

Michael S. Wolly, PLLC

1025 Connecticut Avenue NW, Suite 1000
Washington, DC 20036

(202) 857-5000

mwolly@zwerdling.com

Attorneys for Transportation Division of the International Association
of Sheet Metal, Air, Rail, and Transportation Workers, and the
Brotherhood of Locomotive Engineers and Trainmen



Corporate Disclosure Statement
Petitioners are unincorporated associations, and they have no subsidiaries or

affiliates that have issued shares to the public.



TABLE OF CONTENTS

Table 0f AUtROTILIES ..cccceinivnneiiiiisiissnnrnicssssssnnneecsssssnsrnecssssssssesecsssssnssssscsssnnes
Statement of JUFISAICTION c.cccccervnneerricisiisnericcsssssnnreccsssssnnenecssssnsssnesssssnnsssees
Issues Presented FOr RevieW.......ceeiiiiciiiicnnnniccissssnnnricccsssnnennecssssnssenecsnes
Statement Of the Case .....iiiiciivvvnnnriiiiiissnerieccsinsnnriccsssssnssreccsssssssssessssssssssees
Summary of ArgUMENt......cccccciiccnereeccsscssnerecccsssssssneccsssssssressssssssssssssssssssses

ATGUIMNECNL.ccccueeeeeiiiseeeesssnencssssnescsssssecssssssessssssessssssasssssssssssssssssssssssssssssasssssssane

I. FRA’S WITHDRAWAL OF THE NPRM VIOLATED THE APA....

A. Each of the Bases Relied Upon by FRA to Withdraw the

NPRM iS CONIEIVEA. cueererreeenncerencereencerencereecseescsssscssssessssssssssssssssssssens

(1) The FRA’s Reliance on Just Two Accidents to Withdraw the
NPRM Ignores Numerous Other Accidents and Its Analysis

Does Not Honor the Agency’s Duty to Protect the Public. ..........

(2) There is Voluminous Safety Data To Support a Train Crew

Staffing Rule.....ueeiiiiiiiiniiiiiiiiinnnnniiicinicnnnniccsssssnnnnnccssssnssesecsssnssssnes

(3) The Evidence Supports the Promulgation of a Train

Crew Staffing Rule. ......ueiiiiiiivnnniiiiiiiicnnnniicsnicnnnniecssssnnnenccssscnnsssnes

(4) A Train Crew Staffing Rule Would Not Unnecessarily

Impede the Future of Rail Innovation and Automation. .............

(5) The Withdrawal of the NPRM Failed to Comply with the and

Notice Comment Requirements of the APA...........cccooveuurrricrnnnnes

II. FRA Does Not Have Authority to Negatively Preempt a

State from Regulating Crew SizZe. .......ceeccevvvnnericcisccnnnriccssscnnenecssssnnsssnes

il

.13

.14

.26

.31

.37



A. The Plain Meaning of 49 U.S.C. § 20106(a)(2) Disfavors
Pre-emption ...ccccccciinnnnnnnnnnnnennniiiiicccssssssssssssssssssssssssssssssssssssssssses 38

B. The Legislative History of the FRSA Supports the Position
that Congress Intended for States to Have a Significant Role in
Regulating Rail Safety ........ceeieeiiivvnrricciiissnnniccssccsnnnnnccssscsnnenncccnes 40

C. Case Law Interpreting Preemption Provisions Supports the
Proposition that the State Laws Must Stand. .........cccceevccnnnrrecenee. 44

D. Other Ninth Circuit Precedent Regarding Preemption Under
49 U.S.C. § 20106(a)(2) is Inconsistent with Subsequent

Supreme Court Precedent or is Non-Controlling..............ccceeee... 45
CONCIUSION c.ccoeennnieeiinnieciineencssneeesssnnencsssneesssssneessssssescssssesssssssnssssssanssssssasssssns 48
Certificate of COMPLIANCE .....cuurrrrreeeeeiiiiiiiiciisssssssssssnnnsssssessesscssssssssssssssssssssss 50
Certificate 0f SEIrVICE ...cuieeiiineeeiiseencsisnnenissneecsssneecssneecsssssescssssenssssssescssans 51
Statement of Related Cases.....ieeeeeciineeniisneencssneecsssneecssneeessssseecsssssescssans 52
AAAENAUIN ocuueeeeeineeeiiiineencissneecsssnneessssseecsssssesssssssesssssssesssssssssssssssssssssasssssssens 53

il



Table of Authorities

Cases: Page

Alaska Conservation Council v. U.S. Army Corps of Eng’rs, 486 F.3d 638
(9th Cir. 2007), rev’d on other grounds, Coeur Alaska v. Bonneville Power

Admin., 557 U.S. 261 (2009) ....ccouiiiieiieieieeeese et 11
Altera Corp. & Subsidiaries v. Comm’r of Internal Revenue,

926 F.3d 1061, 1081 (9th Cir. 2019) ....eeeviiiiiieeiieeeiie et 28
Altria Group, Inc., 55 U.S. at 77 citing Bates v. Dow Agrosciences

LLC,544 U.S. 431, 449 (2005....c.uii ittt 44
Arizona Cattle Growers’ Ass'n v. U.S. Fish and Wildlife,

Bureau of Land Management, 273 F.3d 1229 (9th Cir. 2001) ....c.cccevveennnens 11
Association of American Railroads v. DOT, et. al., D. C. Cir.,

NO. 15-T415, NOV. 23, 2015 ..eoiiiiieeieeeee ettt 34
Bates v. Dow Agrosciences, 544 U.S. 431 (2005)....cccovcieiemniieeeeiieeeeieeenne 44
Batterton v. Marshall, 648 F.2d 694, 700 (D.C. Cir. 1980)........ccoee...... 10 n.2
Bennett v. Spear, 520 U.S. 154 (1997) e 9
Benko v. Quality Loan Service Corp., 789 F.3d 1111 (9th Cir. 2015)............ 40

Bonita Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141 (1989) .....43, 44

California Savings & Loan Assn. v. Guerra, 479 U.S. 272 (1987)........... 44, 45
Center for Auto Safety v. Nat’l Highway Traffic Safety Admin.,

710 F.2d 842 (D.C. Cir. 1983)..cuiiiiiiiiieiieeieeeeeee et 10 n.3
Cipollone v. Liggett Group, Inc., 505 U.S.C. 504(1992) ....cccvvveviriieeiennnne 44
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1967)........... 9

v



Children’s Hosp. & Health Ctr. V. Belshe, 188 F.3d 1090 (9th Cir. 1999).... 39

CSX Transp., Inc. v. Easterwood, 507 U.S. 658 (1993)....cccccceeeeervveenenns passim
CVS Health Corp. v. Vividius, LLC, 878 F.3d 703 (9th Cir. 2017)................. 39
Department of Commerce, et. al. v. New York, et. al., 139 S. Ct. 2551,

S8 ULS  (2019) et 5,6,8,9
East Bay Automotive Council v. NLRB, 483 F. 3d 628 (9 Cir. 2007) ........... 9
Galbraith v. County of Santa Clara, 307 F.3d 1119 (9" Cir. 2002) ............... 46
Hodge v. Dalton, 107 F.3d 705 (9% Cir. 1997)....c.ooveieeieeeeeeeeeeeeeeeeeee, 35
Humane Society v. Locke, 626 F.3d 1040 (9th Cir. 2010).......cccceveurrierreannnne. 11
Indus. Truck Ass 'n, Inc. v. Henry, 125 F.3d 1305 (9th Cir. 1997)............ 36, 37
Inland Empire Chapter of Associated General Contractors v. Dear,

77 F.3d 296 (9th Cir. 1996) ......ooviiiiiiiiieieecee e 37
Lucas v. NLRB, 333 F. 3d 927 (9" Cir. 2003) .....ceceeeererererereeeeeeeeeeeeeeenee 9
Malone v White Motor Corp., 435 U.S., at 505.......ccvviiiiiiieieeeeeeee e, 44

Marshall v. Burlington Northern, Inc., 720 F.2d 1149 (9th Cir. 1983) ....45, 46

Miller v. Gammie, 335 F.3d 889 (9th Cir. 2003)........covvieviiiiiiieeeeiieeee e, 46
Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mutual Auto. Ins. Co.,

463 U.S. 29 (1983) et e passim
Mozilla Corp. v. FCC, 940 F.3d 1 (D.C. Cir. 2019)...ccoviiiiiiiiiiiiieieeee, 13
NLRB v. Brown, 380 U.S. 278 (1965) ...cccoerieieeeeeeeee e 11

Natural Resources Defense Council v. U.S. Environmental Protection
Agency, 279 F.3d 1180 (9th Cir. 2002) ....covveeiieiieieeieeeeeeeeeee e 35, 36



Perez v. Mortgage Bankers Assoc., 135 S. Ct. 1199 (2015) .cccceevviieniiennneens 28

Public Citizen v. Federal Motor Carrier Safety Admin., 374 F.3d 1209

(DCl G 2004) ettt ettt ettt e e s 13
Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978).ccccvcuviieeiiieiieeeeen. 36,48
Selkirk Conservation Alliance v. Forsgen, 336 F.3d 944 (9™ Cir. 2003)......... 10
Union Pacific R.R. Co. v. California Public Utilities Com 'n,

346 F.3d 851 (9th Cir. 2003) ....eouieiiieiieeieeieeeee et 46, 47
U.S. v. Lillard, 935 F.3d 827, 833 (9th Cir. 2019) ...ceoooiiiiiieeee 39
U.S. v. Flores, 729 F.3d 910, 914 (9th Cir. 2013)....ccccevviiiiiiiiiiiieeieeeeen 39

Statutes:

S US Gl APD: Gl et 2
S ULSC. G551 e 10n.3
5 U S . 5 e s 11,12, 35
SUSICLGT04 . ettt ettt et e e 9
SUSICL G TO6 ettt 8,10, 11
28 ULS.C. 82342 e e 1
28 ULS.C. 82344 .. 1
49 U.S.C. §103(C) eeieeiiiriiiieeeeeiiieee ettt e e et e e e e e e arae e e e e e e e passim
49 U.S.C. § 20102 oottt 28n. 11
49 U.S.C. §20T03 ..ttt ettt 30
49 U.S.C.§ 20100 ...eeeeiiiiiiiiiiieeee et e e reeeee e passim



PUD. L. 11670 oottt 23

H. T RES. Bt 23
Legislative Materials:

H.R. Rep. No. 91-1194, 91% Cong., 2D Sess., 71-76 (June 151970) ....41 n. 19

Hearings on H.R. 16980 Before the House Committee on Interstate
and Foreign Commerce, 90th Cong, 2d Sess. 1-6, (May-June 1968)...40 n. 18

Hearings on S. 1933 and S. 3061, Before the Subcommittee on
Transportation, of the Senate Committee on Commerce,
91% Cong., 1% Sess. 244-46, 375 (Oct. 28-29,1969) ......ccvevvervennenne. 41 n. 19,42

Hearings on HR. 7068, HR. 14417 and H.R. 14478 (and similar bills,
S. 1933, Before the Subcommittee on Transportation and Aeronautics

of the House Committee on Interstate and Foreign Commerce,
915 Cong., 2d Sess. 29, 124 (March 17, 1970) .....ccoeeeveevecrrerennne, 42 n. 20, 43

Fatigue in the Railroad Industry: Hearing Before Subcommittee
on Railroads, Pipelines, and Hazardous Materials of the House
Transportation and Infrastructure Committee, 110" Cong., 1t Sess.

(February 13, 2007) ....uiiieeiiee ettt e e eas 18n. 6
165 Cong. Rec. H2008 (Feb. 14, 2019)...ccuviiiiiiiieiieeeeeeeeeee e 23
165 Cong. Rec. H2037 (Feb. 15, 2019).cccuiiiiiiiieeiieeeeeeeeee e 23

vii



Regulations

14 C.F.R. §861.55-.58 o 19
49 CF.R. §1.89..ieiee ettt e I n.l
49 C.F.R. §218.24(2)(2) svveeveeiuieeieeeiie ettt ettt ettt ettt ettt 15
49 C.F.R.232.103 .ottt ettt sttt sttt et e s 15
49 C.F.R. §236.1000(d)....cerueeeeieiieeiieniieeiieeie ettt 24,26
49 C.F.R. §236.1029(1) .. eeeieeiiieiieeieeie et 26 n.9
75 Fed. Re@. 2598, €f S€G. c.uuuvveeeeieeeiee ettt passim
TO Fed. Re@. 49705 ...ttt s 26 n.9
81 Fed. Reg. 13918, €f. SEq. ccvoveeeeiiieeeiee et passim
84 Fed. Reg. 24735, €1 S€q. ..ccceeueeeeeiieeeeiiie et passim
81 Fed. ReZ. 30014 ...t st 5
§E2I8.127-218.13 ettt e 30
Miscellaneous:

Francisco Bastos and Andrade Furtado, U.S. and European Freight Railways: The
Differences That Matter, 52 Journal of the Transportation Research
Forum, 65-84 (Summer 2013) ......cccooriiiiiiiieeciiieee e 21 n.7

Cognitive and Collaborative Demands of Freight Conductor Activities:
Result and Implications of a Cognitive Task Analysis, FRA Office of
Railroad Policy and Development, pp. 1v., 2-3. .ccccoeeiiiiieiiiieeeieennns 29 n.12, 30

Confidential Close Call Reporting System(C3RS): Lessons Learned
Evaluation Final Report, DOT/FRA/ORD-19-01
(February2019);https://www.fra.dot.gov.eLib/Details/L19804 ................ 22 n.8

viii



FRA Docket No. FRA-2014-0033-0003 ........covviiiieeiieeeeeeeeeee e, passim

FRA Office of Safety Analysis, 2.09 Train Accidents and Rates.................... 14
FRA Office of Safety Analysis, 2.08 Highway-Rail Crossings...................... 17
FRA Operating Practices Compliance Manual (Nov. 2012 ed.)......ccveeenneee. 16
Hearing on Train Crew Staffing: Before the Federal Railroad

Administration, at 179-192 (July 15, 2016)......cccceevviiieniiieeeiieeeieees 21 n.7
Pipeline and Hazardous Materials Safety Administration,

Docket No. PHMSA-2017-0102 ...coouiiiiiiieeiieieeeeee e 34
Report of the Task Force on Railroad Safety ..........ccccceeveviiiiinniiiiiiiee, 41

RSAC Dark Territory Working Group Task No. 10-02,
September 23, 2010 ....ooiiiiieee e e 34

Surface Transportation Board Decision, Docket No. EP748(June 10, 2019) .41

iX



STATEMENT OF JURISDICTION

Jurisdiction of this court to decide this case is based upon 28 U.S.C.
§2342(7) (Add.1). Petitioners seek judicial review of a final agency action by
the Federal Railroad Administration (“FRA”)! dated May 29, 2019. Pursuant to
28 U.S.C. §2344, an aggrieved party from a final agency action may file a
petition for review within 60 days from the date of the final order in the court of
appeals wherein venue lies. The Petition was timely filed on July 18, 2019.

Venue is proper in this court because three of the petitioners, the states of
California, Washington, and Nevada, reside in this Circuit. It is in the interest
of judicial economy and the Court’s order dated October 22, 2019, ECF No. 24,
consolidating all four cases to hear all four of the Petitioners’ arguments in a
single proceeding, rather than transfer Petitioner’s case to the Sixth or D.C.
Circuit to be heard separately from the remaining three.

ISSUES PRESENTED FOR REVIEW
This case involves two issues:
1. Whether, in withdrawing a proposed regulation regarding the staffing of
locomotive crews, the FRA violated the requirements of the

Administrative Procedure Act (“APA”) and the FRA’s statutory mandate

' The Department of Transportation has delegated to the FRA authority to
administer the federal railroad safety laws and regulations. 49 C.F.R. §1.89.
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set forth in 49 U.S.C. §103(c) (Add.1) to make safety its highest priority.
2. Whether under Section 20106 of the Federal Railroad Safety Act
(“FRSA”), 49 U.S.C. §20106 (Add. 2), the FRA may negatively preempt
a state from issuing a crew size regulation.
STATEMENT OF THE CASE

Under the Federal Advisory Committee Act, 5 U.S.C. App. §1 ef seq.,
agencies are given the authority to create advisory committees to make
recommendations for proposed regulations. On March 25, 1996, the FRA
created the Rail Safety Advisory Committee (“RSAC”), comprised of
representatives from rail labor and rail management, as well as suppliers and
manufacturers. RSAC operates by attempting to negotiate consensus regulatory
language on any particular task that is delegated to it by the Administrator.
Unless all the members of RSAC agree to a particular task, it will not be
considered by RSAC, nor will it become a recommendation. Once all members
agree to a task, a working group is established to develop recommendations for
the FRA for action. When a working group established by RSAC unanimously
agrees to a particular rule, it will be automatically forwarded to the FRA for
consideration, even if there is no unanimous consent by the full RSAC. When a
majority of the RSAC agrees to a proposal, it will be forwarded to the FRA for

its consideration. Where there is no RSAC consensus, the matter will be
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submitted to the FRA for a formal rulemaking proceeding. The FRA is directly
involved in all deliberations of RSAC and its working groups. For a more
detailed discussion of RSAC, See, 81 Fed. Reg. 13935-36.

As the result of two major accidents in 2013 that occurred at Lac-
Megantic, Quebec, and Casselton, North Dakota, the FRA submitted a task
entitled “Appropriate Train Crew Size” to the RSAC for consideration,
announcing that the “FRA believes it is appropriate to review whether train
crew staffing affect railroad safety.” 81 Fed. Reg. 13936 (Mar. 15, 2016). On
August 29, 2013, the RSAC accepted the task (No. 13-050) and established a
Working Group to develop recommendations to FRA. The Working Group
convened five times between October 29, 2013, and March 31, 2014. The FRA
was directly involved with and facilitated each working group meeting.
Throughout the Working Group deliberations, the FRA submitted draft
regulatory text language for the RSAC’s consideration.

In the first Working Group meeting on October 29, 2013, the FRA
provided an overview of its position on the crew size issue, which indicated that
two persons were necessary in most railroad operations. The FRA’s Associate
Administrator of Railroad Safety and Chief Safety Officer stated that “...rather
than engaging in extensive discussions to determine and establish stakeholder

positions, FRA intends to define its position on ‘appropriate crew size’ right up
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front.” Working Group Minutes of Meeting (“WG Minutes”) at 6; (E.R. 768).
He presented a document entitled “Appropriate Train Crew Size Working
Group Update.” It stated the Agency’s position that:

railroad safety is enhanced through the use of multiple crew members.

it is difficult to comply with current safety regulations and operating rules
when operating a 1-person crew.

the Agency’s safety regulations were written with at least a 2-person
crew in mind and that operating with a 1-person crew may, in some cases,

compromise railroad and public safety; and

a second crew member provides safety redundancy and a method of
checks and balances during train operations.

1d.

These points were repeated by the FRA throughout the Working Group
meetings with a specific emphasis on the necessity for safety redundancy. See,
e.g., October 29, 2013, WG Minutes, 6, 10 (E.R. 768, 772); Dec. 18, 2013, WG
Minutes, 5, 9, 15 (E.R. 743, 747, and 753); March 31, 2014, WG Minutes, 26-
28 (E.R. 689-691). Even the Association of American Railroads (“AAR”)?,
intervenor here, conceded that redundancy is important to safety. October 29,
2013, WG Minutes, 10 (E.R. 772); 81 Fed. Reg. 13936-37; (E.R. 382-83, 474,

690, and 706). A brief summary of each of the Working Group meetings is

2 The AAR is a trade association whose members include all of the nation’s
largest freight railroads, smaller railroads, and passenger railroads.

4



discussed at 81 Fed. Reg. 13937-39. During the Working Group deliberations,
the FRA repeated the necessity for safety oversight of crew size. Dec. 18, 2013,
WG Minutes, 10-11 (E.R. 744, 748-749).

The Working Group was unable to reach a consensus; therefore, pursuant
to RSAC procedures, the appropriate crew size issue was submitted to the FRA
for a formal rulemaking. The FRA issued a formal Notice of Proposed
Rulemaking (“NPRM”) on March 15, 2016 (81 Fed. Reg. 13918). Following
the comment period, the FRA conducted a hearing on July 15, 2016, to allow
additional comments. 81 Fed. Reg. 39014 (June 15, 2016). No further action
was taken until almost three years later, when on May 29, 2019, the FRA
abruptly withdrew the NPRM, stating that no regulation of train crew staffing
was required at this time. 84 Fed. Reg. 24737.

SUMMARY OF ARGUMENT

In Department of Commerce, et. al. v. New York, et. al., 588 U.S. 139
S. Ct. 2551 (2019), the Supreme Court rejected the decision by the Secretary of
Commerce to add a citizenship question to the census because the record
showed that the Secretary’s reasons for doing so were pretextual, in that they
“...reveal a significant mismatch between the decision the Secretary made and
the rationale he provided” Id. at 2559; “the sole stated reason--seems to have

been contrived” Id. at 2575; and the Court “cannot ignore the disconnect
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between the decision made and the explanation given” Id. Each of those
descriptions is equally applicable to the action of the FRA Administrator here
under challenge.

On May 29, 2019, the FRA issued a notice not only withdrawing its
NPRM governing train crew size, but also affirmatively declaring that states
would be preempted from regulating this subject matter. The primary reason
stated by the FRA for the withdrawal was that the “FRA did not have reliable or
conclusive statistical data to suggest whether one-person crew operations are
safer or less safe than multiple-person crew operations.” 84 Fed. Reg. 24735.
The record developed by RSAC and throughout the rulemaking process makes
it clear that the FRA’s decision failed to comply with the requirements of the
APA and the congressional mandate that the FRA exercise the highest degree of
safety in its administration of its jurisdiction.

As previously noted, the FRA had stated, both publicly, and within the
RSAC Working Group, that it intended to regulate crew size because of the
safety impact and the need to have federal safety oversight of crew size. In
furthering the regulation, the FRA submitted the proposed regulation to the
Office of Management and Budget for review and editing. FRA Docket No.
FRA-2014-0033-0003. After that process was complete, the proposal was

formally issued.



The underlying purpose of the proposed rulemaking was to continue in
effect current crew size operations and to allow railroads to seek waivers when
technological circumstances warranted a reduction in crew size. For safety
reasons, the FRA had determined that oversight of railroad crew sizes was
essential. Moreover, during the meetings of the RSAC Working Group, the
FRA repeatedly stated that a second crew member provides safety redundancy
and a method of checks and balances on train operations. The intervenor AAR
conceded that redundancy is important to safety. While the FRA made it clear
throughout the rulemaking that it intended to regulate crew size, the railroads
sought to have the proposed rule withdrawn.

Despite its steadfast position that crew size must be regulated, in a
complete about-face, the FRA ultimately concurred with the railroads and
withdrew the proposed regulation. The FRA provided no real justification for
the withdrawal. In doing so, the FRA acted in an arbitrary and capricious
manner, and abused its discretion.

The withdrawal of the NPRM violates the edict of 49 U.S.C. §103(c)
(Add.1) which requires the agency “in carrying out its duties...to consider the
assignment and maintenance of safety as the highest priority, recognizing the
clear intent, encouragement, and dedication of Congress to the furtherance of

the highest degree of safety in railroad transportation.” By its withdrawal, the
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FRA failed to address the many safety issues that two crew members provide in
train operations. Moreover, it failed to consider the public interest.

In addition to the foregoing, the FRA’s attempt to negatively preempt the
states from regulating crew size is invalid. Where there exists a specific
statutory preemption provision, as in the FRSA, the Agency cannot simply
invoke implied negative preemption. Each state has a responsibility to act in the
interest of public safety and is not restricted by FRA’s minimum standards.

ARGUMENT
I. FRA’S WITHDRAWAL OF THE NPRM VIOLATED THE APA.

The first issue for this court to decide is whether the FRA complied with
the requirements of the APA in withdrawing the NPRM by fully considering the
relevant factors, including the application of 49 U.S.C. §103(c) (Add.1). The
APA provides that agency action must be set aside by the reviewing court if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.” 5 U.S.C. § 706(2)(A) (Add. 3). The APA requires agencies to “offer
genuine justifications for important decisions, reasons that can be scrutinized by
courts and the interested public.” Department of Commerce, et. al. v. New York,
et. al., supra at 2576.

The second issue is whether the FRA has authority under the FRSA to

negatively preempt a state from issuing a law or regulation covering crew size.
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The FRA’s decision is contrary to Supreme Court precedent, and, historically,
FRA has misinterpreted the preemption provision under the FRSA. Therefore,
no deference is warranted to FRA’s decision. See, East Bay Automotive Council
v. NLRB, 483 F. 3d 628, 633 (9" Cir. 2007); Lucas v. NLRB, 333 F. 3d 927, 931
(9™ Cir. 2003).

We acknowledge that the FRA, with the exception of congressional
mandates, has discretion not to issue a regulation. However, the discretion is
not unbounded, Department of Commerce v. New York, supra, 139 S. Ct. at
2574-2576, and cannot be exercised for blatantly false reasons. If there is bad
faith by an agency, an inquiry may be warranted. Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U.S. 402, 420 (1967). As will be discussed, all of these

considerations warrant review and reversal here.

The APA permits a court to review a “final agency action.” 5 U.S.C.
§704. Agency action is final if it is both “the consummation of the agency’s
decision-making process” and a decision by which “rights or obligations” have
been determined” or from which “legal consequences will flow.” Bennett v.
Spear, 520 U.S. 154, 177-78 (1997). The FRA’s withdrawal of the NPRM

certainly fits within this definition.?

3 There is no question the FRA was engaged in rulemaking. The FRA’s action
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This Court has the authority to set aside the FRA’s decision if it
determines the withdrawal of the NPRM was “arbitrary and capricious.” 5
U.S.C. §706(2)(B) (Add. 3). While a court is “not to substitute its judgment for
that of the agency,” an agency is still required to “examine the relevant data and
articulate a satisfactory explanation for its actions, including a rational
connection between the facts found and the choice made.” Motor Vehicle Mfrs.
Ass’n of U.S. v. State Farm Mutual Auto. Ins. Co., supra 463 U.S. 29, 43
(1983). Put another way, an agency must have “considered the relevant factors
and articulated a rational connection between the facts found and the choice
made.” Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 962 (9th Cir.
2003). “An agency rule would be arbitrary and capricious if the agency has

relied on factors which Congress has not intended it to consider, entirely failed

in withdrawing the NPRM is akin to a “rule” under the APA, which 1s defined
as “the whole or a part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law
or policy...” 5 U.S.C. §551(4) (Add. 4). Such a definition “is broad enough ‘to
include nearly every statement an agency may make...” Center for Auto Safety
v. Nat’l Highway Traffic Safety Admin., 710 F.2d 842, 846 (D.C. Cir. 1983)
citing Batterton v. Marshall, 648 F.2d 694, 700 (D.C. Cir. 1980). The
withdrawal is not an “order” as that term 1s defined in the APA, which is
defined as “the whole or a part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form, of an agency in a matter other than
a rulemaking...” and is the result of an adjudication. 5 U.S.C. §551(6)-(7) (Add.
4).
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to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of
agency expertise.” State Farm Mutual Auto Ins. Co., supra, 463 U.S. at 43.
Vacatur of an agency action while remanding for further proceedings is the
appropriate remedy for a violation of the APA. 5 U.S.C. § 706(2) (Add.3) (“The
reviewing court shall... set aside agency action, findings, and conclusions found
to be... arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with the law”); See also, Alaska Conservation Council v. U.S. Army
Corps of Eng’rs, 486 F.3d 638, 654 (9th Cir. 2007) (“Under the APA, the
normal remedy for unlawful agency action is to ‘set aside’ the action™) rev'd on
other grounds, Coeur Alaska v. Bonneville Power Admin., 557 U.S. 261

(2009). Only in “rare circumstances” should an agency action be remanded
without vacatur. Humane Society v. Locke, 626 F.3d 1040, 1053 n.7 (9th Cir.
2010).

When engaged in a rulemaking, a federal agency must comply with the
notice and comment requirements of the APA. See 5 U.S.C. §553(b)-(¢) (Add.
5). The FRA’s notice must be published in the Federal Register, and contain:
“(1) a statement of the time, place, and nature of public rulemaking

proceedings, (2) reference to the legal authority under which the rule is
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proposed, and (3) either the terms or substance of the proposed rule or a
description of the subjects and issues involved.” 5 U.S.C. §553(b) (Add. 5).
Thereafter, “the agency shall give interested persons an opportunity to
participate in the rulemaking through submission of written data, views, or
arguments...” 5 U.S.C. §553(¢c) (Add. 5).

In addition to the foregoing, when reviewing the FRA’s decision-making
process here, it is critical to examine the result in the over-arching context that
the FRA has an affirmative statutory duty to protect the public from unsafe
railroad operations. A court “must not ‘rubber stamp... administrative
decisions that they deem inconsistent with a statutory mandate or that frustrate
the congressional policy underlying the statute.”” Arizona Cattle Growers’
Ass’nv. U.S. Fish and Wildlife, Bureau of Land Management, 273 F.3d 1229,
1236 (9th Cir. 2001), citing NLRB v. Brown, 380 U.S. 278, 291-92 (1965). This
latest FRA decision was rendered despite the mandate from Congress that

In carrying out its duties the Administration shall
consider the assignment and maintenance of safety as
the highest priority, recognizing the clear intent,
encouragement, and dedication of Congress to the

furtherance of the highest degree of safety in railroad
transportation.

49 U.S.C. §103(c) (Add.1) (emphasis added). This is the standard by which to

judge FRA’s actions here. Mozilla Corp. v. FCC, 940 F.3d 1, 60 (D.C. Cir.
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2019) (a “statutorily mandated factor, by definition, is an important aspect of
any issue before an administrative agency, as it is for Congress in the first
instance to define the appropriate scope of an agency’s mission...” citing Public
Citizen v. Federal Motor Carrier Safety Admin., 374 F.3d 1209, 1216 (D.C. Cir.
2004)). Congress’s action in adding this provision to the FRSA in 2008
demonstrated a renewed emphasis on attention to safety concerns. At the same
time, Congress mandated a number of safety regulations to be adopted by FRA.
After more than 10 years, many of these requirements still have not been
finalized.

We will demonstrate that in the rulemaking proceeding at issue here, the
current Administrator failed to properly consider the relevant factors, including
Congress’s statutory mandate, and that the ensuing result was arbitrary and
capricious.

A. Each of the Bases Relied Upon by FRA to Withdraw the NPRM is
Contrived.

FRA stated four reasons for withdrawing the NPRM: (a) there is no direct
safety connection between train crew staffing and the Lac-Megantic or
Casselton accidents so no regulation is necessary (84 Fed. Reg. 24737-247390);
(b) rail safety data does not support a train crew staffing rulemaking (84 Fed.

Reg. 24739-24740); (c) comments to the NPRM do not support a train crew

13



staffing rulemaking (84 Fed. Reg. 24740); and (d) a train crew staffing rule
would unnecessarily impede the future of rail innovation and automation. (84
Fed. Reg. 24740). None of these hold water.
(1) The FRA’s Reliance on Just Two Accidents to Withdraw the
NPRM Ignores Numerous Other Accidents and Its Analysis Does
Not Honor the Agency’s Duty to Protect the Public.

In its notice of withdrawal, FRA relies primarily upon just two accidents
to support its position that two-person crews are not warranted. It states that
other procedures currently in effect would have prevented those accidents. 84
Fed. Reg. 24738.4

The obvious question here is why FRA limited its examination to only
these two accidents rather than a full examination of all the “relevant factors™ in
reaching its decision. Its own records reveal that, excluding accidents at rail-
highway grade crossings (discussed infra at 16-17) there were 1,906 railroad
accidents during 2018. FRA Office of Safety Analysis, 2.09 Train Accidents

and Rates. > None of these accidents, or accidents from other years, were

discussed in the withdrawal of the NPRM, even in a general sense. Rather, the

* This analysis ignores the fact that having two crew members in the Casselton,
ND accident prevented much more destruction at the derailment site. Train
Crew Staffing Public Hearing Transcript at 60 (E.R. 199) (“FRA Hearing”).

> The source of all statistics cited in this brief is the FRA’s Office of Safety
Analysis; https://safetydata.fra.dot.gov.
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FRA limited itself to review of only two train accidents, one of which did not
even occur in the United States.

Further, the procedures put in place after the two identified accidents do
not begin to address many of the safety issues involving crew size that have
arisen nationwide. For example, the second crew member is the first and instant
responder to render assistance to injured persons at highway-rail grade
crossings, FRA Hearings, 60 (E.R.199). Today, many railroads operate trains
exceeding two or more miles in length (FRA Hearings, 181 (E.R. 320)) and,
therefore, frequently block crossings in local jurisdictions. But railroad
operating rules prohibit the engineer from leaving the locomotive unattended,
unless numerous and time-consuming steps are taken to ensure that the train is
secured against any unintended movement. The FRA’s own regulations render
it infeasible for a train to be separated and reconnected at a crossing in an
emergency. See, e.g., 49 C.F.R. §§ 218.24(a)(2) (Add. 6) and 232.103(n) (Add.
7-10). This means that there must be a second crew member to disconnect and
separate the cars on the train to open a crossing to allow emergency vehicles to
cross over and then to reconnect the cars, which cannot physically be done by
one person. And its Operating Practices Compliance Manual makes clear that
any work related to operation a train—even the mere act of physically

occupying the engineer’s seat—may be performed only by a certified
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locomotive engineer. Federal Railroad Administration Office of Railroad
Safety, Operating Practices Compliance Manual (Nov. 2012 ed.) at 16-13
(Add.11); See, FRA Hearings, 176 (E.R. 315). This means that there must be a
second crew member to disconnect and separate the cars on the train to open a
crossing to allow emergency vehicles to cross over. And, when a train is
disabled, only the second crew member can inspect the cars involved in the
mishap and take appropriate real time action for the safety of the community
because the engineer must remain in the cab. The explanation put forth by the
FRA is devoid of evidence that it considered these relevant factors in
determining whether a train crew staffing regulation was necessary.
Numerous examples illustrate how the FRA’s analysis is flawed and
fails to protect the public. The FRA states that post-accident response or
handling of disabled trains are only indirectly related to railroad safety. 84
Fed. Reg. 24740. As for post-accident safety, FRA suggests protocols that
bring railroad employees to the scene of an accident or disabled trains post-
occurrence will be preferable to maintaining a two-person crew on a train. /d.
One such protocol advanced by the railroads is to have an employee in a
vehicle following trains. See, 81 Fed. Reg. 13938-39; March 5, 2014, WG
Minutes 10-11 (E.R.702-703). But the FRA neglects to mention that there

are thousands of train operations daily over 140,000 miles of track and more
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than 200,000 highway-rail grade crossings in the U.S. Last year, there were
2,217 collisions at such crossings (which is more than 6 each day), resulting
in 262 deaths and 840 injuries. FRA Office of Safety Analysis, 2.08
Highway-Rail Crossings. Even discounting congested highways and/or
inclement weather, in most cases it is highly improbable that such transport
vehicles would be near enough to a collision or a train derailment to render
timely emergency assistance when needed. In the Working Group
deliberations, AAR admitted that direct observation of a train by a vehicle
may be impossible in a city. March 5, 2014, WG Minutes 20 (E.R. 712).
Trains also travel through very isolated areas where there are no access roads
that a vehicle can travel to assist a disabled train, derailment, or incapacitated
crew member. Trains travel in many locations where the nearest town is
many miles away. Eliminating a second crew member would place greater
burdens upon local communities, because of the need to have prompt local
emergency assistance available.

The explanation put forth by FRA is speculative and devoid of
evidence that the FRA considered the reality of day-to-day domestic railroad
operations in determining whether a train crew staffing regulation was
necessary. The FRA “entirely fail[ed] to consider an important aspect of the

problem.” State Farm Mutual Auto. Ins. Co., supra, 463 U.S. at 43. Further,
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the proposal that a portion of the safety functions of a conductor can be
adequately handled by an employee following a train is “an explanation...
that runs counter to the evidence before the agency” and is “so implausible
that it could not be ascribed to a difference in view or the product of agency
expertise.” Id.

These issues, and more, confirm that FRA’s analysis did not comply
with the APA standards and 49 U.S.C. §103(c) (Add. 1) and must be set
aside.

Another factor FRA failed to address is the impact of irregular work
schedules that freight railroad operating employees endure. They are on call
7 days a week, 24 hours a day, must report to duty with as little as one hour
and 15 minutes notice, and then work up to 12 hours per day. Little advance
notice of on-duty times and unpredictable work schedules have contributed
to significant fatigue among operating employees, which is among the most
critical safety issues today in the railroad industry.® Two sets of eyes and ears

minimize the risk of fatigue-induced accidents or rule violations. Having

6 See, Fatigue in the Railroad Industry: Hearing Before the Subcommittee on
Railroads, Pipelines, and Hazardous Materials of the House Transportation
and Infrastructure Committee, 110" Cong., 1% Sess. (February 13, 2007). See,
also, FRA Working Group document FRA-2014-0033-0002 which discussed
fatigue in the U.S. (E.R. 582).
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two persons who constantly interact with each other in the locomotive cab
provides a critical layer of safety protection and assures rules are complied
with and the train is operated safely. This is the primary reason that the
Federal Aviation Administration requires a minimum of two pilots in all
commercial passenger airplanes. See, 14 C.F.R. §§61.55-.58.

In its deliberations, the RSAC Working Group identified the many
responsibilities of train and yard service employees. E.R. 482-505.These
responsibilities encompass 145 job functions. Additionally, locomotive engineer
positions encompass many more distinct job functions. E.R. 478-481.

Requiring one employee to perform all of these job responsibilities combined
creates a substantial threat to safety. Many required work tasks in safely
moving a train simply cannot be accomplished by a single crew member. See
E.R. 374-378; E.R. 474-477; 81 Fed. Reg. 13927, 13929. These numerous tasks
require two qualified crew members to function safely at different locations
while coordinating their actions as a team. The FRA’s statement in withdrawing
the rulemaking contains no “satisfactory explanation” as to how these tasks are
to be absorbed by a single crew member. State Farm Mutual Auto. Ins. Co.,
supra, 463 U.S. at 43. As such, FRA’s declination to regulate crew staffing size

1s “arbitrary and capricious” and should be set aside.
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(2) There is Voluminous Safety Data to Support a Train Crew
Staffing Rule.

In its withdrawal, FRA stated that there was insufficient data to
demonstrate that two-person crews are safer than one-person crews. 84 Fed.
Reg. 24735. The record does not support that conclusion. During the Working
Group discussions, the FRA pointed out that the absence of data does not
address the risk of an operation (December 18, 2013, WG Minutes at p. 11
(E.R. 749) and that data alone is not the only basis for safety. /d. at p. 13 (E.R.
751). The FRA stated that statistics do not reflect how many accidents have
been prevented. October 29, 2013, WG Minutes at 10 (E.R. 772); See also,
NPRM, 81 Fed. Reg. 13919, 13931-33. The data the current FRA contends is
missing 1s absent solely due to the fault of the FRA and the railroads. As noted
in the NPRM, “FRA relies on each railroad to self-report a description of the
accident/incident, as well as the primary and contributing causes.” 81 Fed. Reg.
13931. In proposing the NPRM, the FRA said that “qualitative studies show
that one-person train operations pose increased risks by potentially overloading
the sole crewmember with tasks” (81 Fed. Reg. 13919) and that “railroads have
achieved a continually improving safety record during a period in which the
industry largely employed two-person train crews.” Id. Further,

FRA believes that having a properly trained second crew person
on board, or implementing risk mitigating actions that FRA

20



believes are necessary to address any additional safety risks
from using fewer than two-person crews, provides net safety
benefits relative to using fewer than two-person crews or not
implementing measures that FRA believes are necessary.

1d.

Beyond these basic points, with the exception of some shortline
operations and yard movements, there is no data from U.S. single person freight
or passenger operations establishing that a single person operation is as safe or
safer than the standard two- person crew.’” Furthermore, the NPRM, while
mandating a minimum crew size generally, still allowed for existing one-person
crews to continue to operate, and allowed Carriers to seek a waiver from the
proposed requirement for new operations if they satisfied certain criteria. See,
infra, at 30-31.

It is clear that FRA did not properly examine the relevant data, nor
determine the safety of two crew members rather than one. There is an FRA
program, known as Confidential Close Call Reporting System (C3RS), that

could be utilized to determine prevention of potential accidents. See, October

7Foreign countries operating with single person crews cannot validly be
compared because those operations are so dissimilar. See, Hearing on Train
Crew Staffing: Before the Federal Railroad Administration, at 179-192 (July
15,2016). (E.R. 318-331); Francisco Bastos and Andrade Furtado, U.S. and
European Freight Railways. The Differences That Matter, 52 Journal of the
Transportation Research Forum, 65-84 (Summer 2013).
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29,2013, WG Minutes, 19 (E.R. 781). More than 12 years ago the FRA
sponsored, and funded, a voluntary confidential program allowing railroads and
their employees to report close calls (i.e., accidents that would have happened
but for crew intervention). Safety reporting under this program has been
successful because the railroad employees participating receive protection from
both discipline and FRA enforcement®. However, only nine of the more than
600 railroads agreed to participate in the program. Had the FRA mandated that
all railroads participate, there would be significant data demonstrating, through
close call reports, the safety benefit of two-person crews in accident prevention.
Simply put, the supposed lack of data supporting the maintenance of two-
person crews is a result of the FRA shirking its responsibilities and allowing
Carriers to have the final say in what gets reported. The FRA cannot be
permitted to reach a conclusion based on a set of relevant data that is
circumscribed by its own inaction. If the current Administrator was not
satisfied with the data that formed the basis for the NPRM, the FRA, at a
minimum, should have conducted additional research to quantify how many

times two-person crews prevented accidents. Instead, the Agency did nothing.

8 See, Confidential Close Call Reporting System(C3RS): Lessons Learned
Evaluation Final Report, DOT/FRA/ORD-19-01
(February2019);https://www.fra.dot.gov.eLib/Details/L.L19804
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The FRA has substantial funds to conduct such research. During the FY 2019
congressional appropriation, the sum of $40,600,000 was provided for research
and development. Pub. L. 116-6; H. J. Res. 31 at 405; 165 Cong. Rec. H2008
(Feb. 14, 2019); 165 Cong. Rec. H2037 (Feb. 15, 2019).

Nothing has occurred in the rail industry since 2013 to undermine the
agency’s 1nitial analysis that a second qualified operating crew member on each
train enhances safety. In the NPRM, the FRA identified crewmember tasks and
stated that the positive attributes of teamwork raise concerns with one-person
crews, especially when implementing new technology. 81 Fed. Reg. 13925-
13930. To support the NPRM, the FRA referred to various authoritative reports
by the John A. Volpe National Transportation Systems Center and the National
Academy of Sciences’ Transportation Research Board. These reports analyzed
the cognitive and collaborative demands of freight conductor activities; the job
of a passenger conductor; fatigue status in the railroad industry and its impact
on crew size; implications of technology on a task analysis of a locomotive
engineer; using cognitive task analysis to inform issues in railroad operations;
and the impact of teamwork on safety of operations. 81 Fed. Reg. 13924-13930.
The FRA referred to none of these issues raised in the reports when it withdrew
the NPRM. Shockingly, the agency stated that there was no evidence

supporting the proposition that two-person crews were safer. The foregoing
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establishes that either the FRA did not consider this critical relevant data, or that
it is unable to “articulate a satisfactory explanation” for why the data is not
persuasive. State Farm Mutual Auto. Ins. Co., supra, 463 U.S. at 43. In either
circumstance, the withdrawal of the NPRM cannot stand.

Moreover, the FRA’s existing regulations and railroad operating rules
suggest safety hazards are created when a train has less than two crewmembers
working as a team. See, December 18, 2013, WG Minutes 5, 15 (E.R.743, 753).
This teamwork includes receiving mandatory directives from the control center
(October 29, 2019, WG Minutes 14-15, 19 (E.R. 776-77, 781)); communicating
and interacting with other trains (FRA Hearings, 184-185, 190 (E.R. 322-23,
329) addressing issues regarding blocked crossings (FRA Hearings, 102, 169,
173-74 (E.R. 241, 308, 313-14)), protecting train passengers in an emergency
(FRA hearings, 158, 165-69 (E.R. 297, 304-308)) ; observation for sudden
incapacitation of a crewmember January 29 , 2014, WG Minutes 7 (E.R. 727);
FRA Hearings, 173, 176, 183 (E.R. 312, 315, 322)); and movement through a
grade crossing with identified highway-rail grade crossing signal failures. (FRA
Hearings, 103, 173 (E.R. 242, 312). See also,75 Fed. Reg. 2668, 2671-72, 2674
(January 15, 2010) (Regarding Positive Train Control). The FRA’s withdrawal
of the NPRM ignores its own existing rules and regulations on these topics.

A recent additional burden was imposed on crew members on trains by
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the implementation of FRA’s Positive Train Control (PTC) regulation. 49
C.F.R. Part 236. This technology adds two more computer screens inside the
locomotive cab (See, 49 C.F.R. §236.1006(d) (Add. 12), and locomotive
engineers face a barrage of demands from the PTC system with prompts from
the PTC screen. This technology adds significant additional duties on the
locomotive engineer and causes distractions from the performance of other
tasks, (See,75 Fed. Reg. 2670-73), which makes two-person crews even more
necessary.

The FRA and the railroads maintain that PTC implementation is a major
reason two crewmembers are not required. However, 82,000 of the nation’s
140,000 miles of track (59%) will not be covered by the PTC. In addition,
when the FRA promulgated the PTC regulations, it recognized the additional
cognitive demands created by this technology. 75 Fed. Reg. 2671, See also,
E.R. 402. This operating requirement impedes experienced crews from
operating efficiently as possible. Further, the FRA stated that the PTC systems
created new sources of workload distractions including the need to acknowledge
frequent (and often non-informative) audio alerts, the need for extensive direct
input into the locomotive computer screen during initialization, and the need to
recognize error messages occurring while the train is in motion. 81 Fed. Reg.

13927. The FRA recognized that the increased complexity and workload
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associated with PTC creates a need to have a computer screen for each of the
two crew members (See, 49 C.F.R. §236.1006(d)’ It said:

The purpose of paragraph (f) is to ensure that those
assigned tasks in the cab are able to perform those
tasks, including constructive engagement with the
PTC system. Furthermore, while the train is moving,
the locomotive engineer would be prohibited from
performing functions related to the PTC system that
have the potential to distract the locomotive engineer
from performance of other safety-critical duties.

75 Fed. Reg. 2598, 2671(Jan. 15, 2010).

None of these issues were addressed in the NPRM withdrawal. As the
FRA fails to “examine the relevant data and articulate a satisfactory explanation
for its actions, including a rational connection between the facts found and the
choice made,” the withdrawal of the NPRM fails to comply with the APA and
should be vacated and remanded for further rulemaking.

(3) The Evidence Supports the Promulgation of a Train Crew
Staffing Rule.

In its withdrawal FRA stated that while the comments to the NPRM “note
some indirect connections between crew staffing and railroad safety, such as

post-accident response or handling of disabled trains, those indirect connections

? Originally, the requirement for two computer screens was contained in 49
C.F.R. § 1029(f). 75 Fed. Reg. 2598, 2713 (Jan. 15, 2010). It was subsequently
moved to a new section. See, 79 Fed. Reg. 49705 (Aug. 22, 2014).
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do not provide a sufficient basis for FRA regulation of train crew staffing
requirements.” 84 Fed. Reg. 24740. This statement is directly contradicted by
the record, which contains numerous comments wherein train service
employees provided examples of instances where a second crew member
directly aided in avoiding an accident. For example, one commenter stated that
while operating his train as an engineer with his conductor, said conductor
“loudly alerted me to STOP! I stopped my light locomotive just in time to see
a[]... man walk right past the plow of my locomotive. I never would have seen
him on my own. Having the other person in the cabs has saved lives.” FRA-
2014-0033-1545. This is but one example of comments that directly addressed
rail safety, contrary to the FRA’s assertion that the comments only indirectly

address the issue.'?

10 There are many other comments that describe similar incidents where a
second crew member in the cab of the locomotive prevented an accident from
occurring and/or saved lives. See e.g., FRA-2014-0033-1525 (conductor’s
warning to engineer avoided a rail collision); FRA 2014-0033-1378 (conductor
and engineer collaborated where dispatcher erroneously informed them the
track was clear, leading directly to saving the life of the crew where a lone
engineer would have died or suffered seriously bodily injury from subsequent
head on collision); FRA 2014-0033-1391 (conductor’s actions in observing and
warning individuals operating ATVs near track prevented them from fouling the
track and suffering significant injury, where engineer did not see them and
would have provided no warning). The FRA’s explanation for withdrawing the
NPRM does not and cannot provide an adequate alternative to a second crew
member that would address these concerns. Rather, the FRA chose to
completely ignore them.
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Under the APA, “[a]n agency must consider and respond to significant
comments received during the period for public comment” Perez v. Mortgage
Bankers Assoc., 135 S. Ct. 1199, 1203 (2015). “Significant comments” are
“those which raise relevant points and which, if adopted, would require a
change in the agency’s proposed rule.” Altera Corp. & Subsidiaries v. Comm’r
of Internal Revenue, 926 F.3d 1061, 1081 (9th Cir. 2019). The FRA not only
does not respond to the numerous comments providing direct information on
how a second crew member has led to increased safety, it suggests that such
comments do not even exist. Such is not a “satisfactory explanation” for
withdrawing the NPRM, and is therefore contrary to the procedural
requirements of the APA.

Furthermore, there is an inherent fallacy in the FRA’s statement that the
comments did not provide conclusive data suggesting that any previous
accidents involving one-person crew operations could have been avoided by
having a second crewmember. 84 Fed. Reg. 24738. This fallacy is that one-
person crews are virtually nonexistent, and those trains operating with them do

so at slow speeds with relatively few cars. Class I railroads'!, by contrast,

11 Pursuant to 49 U.S.C. § 20102, a Class I railroad currently is defined by the
Surface Transportation Board as a railroad having revenues in excess of $489
million annually. See, Surface Transportation Board Decision, Docket No. EP
748 (June 10, 2019).
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routinely operate trains in excess of two miles long at 60 mph or higher, many
laden with hazardous materials through heavily-populated areas. The FRA
ignored the facts at Lac-Megantic, which showed that one-person crews cannot
properly secure a standing train nor make a required Class I air brake test.

In its withdrawal, the FRA did not mention the numerous duties
performed by a conductor (See, E.R. 478-581) duties which cannot safely be
performed by a single crewmember in most train operations. A more detailed
discussion of train and engine service duties are found at E.R. 478. These many
conductor duties were considered during the RSAC Working Group
deliberations. They include proper handling of train make-up requirements,
work orders, block signals, crossing signal failures, equipment failures,
reporting accidents/incidents, copying mandatory directives from dispatchers,
backing up a train, detection of by sight or electronic monitoring devices,
dragging equipment, overheated wheels, shifted lading, setting out defective
equipment, safety inspections of passing trains, interchange of cars at industries
and yards. Correcting the problems, or isolating the cars involved, have
prevented minor issues from escalating into major problems. A 2012 final FRA

report'? discussed the many activities in managing a train consist and noted that

12 Cognitive and Collaborative Demands of Freight Conductor Activities:
Results and Implications of a Cognitive Task Analysis, FRA Office of Railroad
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unexpected situations run the gamut during a train’s movements. /d. The NPRM
withdrawal ignores it.

Significantly, the NPRM allowed for one-person crews during a number
of operations, including helper service, on tourist railroads, for movements of
light locomotives and work trains, remote control operations, passenger trains
equipment without passengers. It also permitted some class 11 railroads (those
with the lowest amount of trackage) that operate at slow speeds in non-
mountainous territory to use one-person crews. See, proposed §§218.127-218.13
(81 Fed. Reg. 13963-13966). Moreover, there were two explicit waiver
provisions in the NPRM (§ 218.135; 81 Fed. Reg. 13966) in addition to the
existing statutory provision covering all rail safety regulations that allows for a
waiver of two-person crews where the operations justify one person. 49 U.S.C.
§20103(d) (Add.12).

These waiver provisions are crucial to the Court’s consideration. They
established a process whereby a railroad could be authorized to operate with a
single crew member if it establishes that the operations would be as safe as
operating a train with two crew members. The NPRM waiver provisions

provided needed government oversight in the advent of automation. In every

Policy and Development, pp. iv., 2-3 (E.R. 402).
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other mode of transportation, the federal government and the states oversee
automation in transportation to assure that such implementation is safe and does
not provide a safety risk to the public or to the employees. The FRA’s action
would allow a railroad carte blanche to decide whether, and how to, operate
with one crewperson. If the NPRM withdrawal is upheld, and the states are
preempted, there will be no adequate oversight of railroads choosing to
eliminate crew members based on whatever considerations they deem relevant.
The NPRM recognized the numerous, varied operating conditions that make
two-person crews an absolute necessity; the withdrawal is at odds with, and
ignores, those salient facts.

(4) A Train Crew Staffing Rule Would Not Unnecessarily Impede
the Future of Rail Innovation and Automation.

The FRA’s withdrawal also speculates that a rule requiring two-person
crews would unnecessarily impede the future of rail innovation and automation.
81 Fed. Reg. 24740. That is false. As discussed in detail above, the NPRM was
carefully crafted so that exceptions and waivers were built into the
requirements, and that compliance would add little or no additional costs for the
railroads. This means that innovation and technology would not be limited by
the adoption of the rule, as railroads would still have the opportunity to

experiment with single-person crews where circumstances established that such
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operations could be safe.

Rather than implement the waiver process that balances safety and
innovation, the FRA now suggests that crew size should be determined by
collective bargaining rather than safety. See, 84 Fed. Reg. 24740. But collective
bargaining primarily addresses economics, not safety. See, FRA Hearings, 187-
88 (E.R. 327-28). The primary purpose of a collective bargaining agreement is
to set appropriate wages and benefits and establish mutually acceptable working
conditions. Collective bargaining represents a tug and pull over how much
management is willing to pay to maintain a productive work force. It is a
private, not a public, process, that does not necessarily address public concerns.
The safety of the public is primarily the responsibility of the government,
mandated by statutes and implementing regulations. Despite this, the FRA
would abdicate its safety responsibility to unions from whom management
would extract economic concessions in exchange for assurances that trains are
safely staffed. Furthermore, where no labor union serves as representative of a
particular railroad, there is no one to advocate for safely staffed trains.

There can be no dispute that railroads have been able to introduce
innovations even with the prevalence of two-person crews. However, with
increased technology comes new concerns regarding safety. As pointed out

earlier, present and future technology increases the potential for work overload.
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Additional new electronic technologies, such as Trip Optimizer and Leader!?,
and other software applications that manage train handling and in train buff
forces'*, pose significant distractions to crews. The more complex operating
rules and regulations that accompany new technology, much longer trains, and
much longer work assignments'”, and the failure of the railroads to address
fatigue as a safety issue, make the second crewmember even more vital. An
extra set of eyes and ears watching all sides of the train and providing a division
of tasks are safety measures that cannot be replaced by technology.
“Technology Implications of a Cognitive Task Analysis for Locomotive

Engineers”, a report by the Volpe Center, at pp. 12-14, discussed the technology
interactions between the engineer and conductor and how the two crew
members work jointly to operate the train in a safe and efficient manner. (E.R.
843). Again, the scientific findings in the report were a foundation of the
NPRM. (E.R. 843).

While innovation has come, the intervenor railroads do not have clean

hands when it comes to any claims that they have been stifled in developing and

13 Trip Optimizer and Leader are computerized locomotive programs designed
to reduce fuel consumption by controlling braking and throttling.

14 Buff forces cause cars to bunch together during braking.

15 In some operations, crews are required to have specific knowledge of
territory encompassing 1,000 or more miles over which they operate.
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implementing technological improvements. The need for an overarching focus
on safety by the FRA is underscored by the railroads’ record regarding
automation. The industry supports technological improvements only if they are
economically beneficial to the industry.

Throughout history of railroading, the railroads have opposed many safety
related technology improvements. In recent years, to mention a few, these
include positive train control (75 Fed. Reg. 2598, Jan. 15, 2010), electronic
controlled pneumatic brakes (Pipeline and Hazardous Materials Safety
Administration, Docket No. PHMSA-2017-0102; Association of American
Railroads v. DOT, et. al., D. C. Cir. No. 15-1415 (Nov. 23, 2015), and rail
safety technology in dark territory (RSAC Dark Territory Working Group Task
No. 10-02, September 23, 2010).

Contrary to the FRA’s statements, railroads have been able to introduce
innovations when they saw fit and have stifled them when they did not. The
withdrawal of the NPRM represents an abdication of the FRA’s statutory
obligation to make safety its “highest priority.” 49 U.S.C. § 103(c) (Add.1).
Consequently, the withdrawal of the NPRM cannot stand. State Farm Mutual

Auto. Ins. Co., supra, 463 U.S. at 43.
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(5). The Withdrawal of the NPRM Failed to Comply with the Notice
and Comment Requirements of the APA.

As stated previously, when engaged in rulemaking, a federal agency must
comply with the notice and comment requirements of the APA. 5 U.S.C.
§ 553(b)-(c) (Add. 5). While an agency’s decision in a rulemaking need not be
the exact same as contained in the notice, “a final rule which departs from a
proposed rule must be a logical outgrowth of the proposed rule... [t]he essential
inquiry focuses on whether interested parties reasonably could have anticipated
the final rulemaking from the draft....” Natural Resources Defense Council v.
U.S. Environmental Protection Agency (“NRDC v. EPA”), 279 F.3d 1180, 1186
(9th Cir. 2002) (emphasis added); See also, Hodge v. Dalton, 107 F.3d 705, 712
(9th Cir. 1997) (a final rule which departs from a proposed rule must be “in
character with the original proposal and a logical outgrowth of the notice and
comments”). “A decision made without adequate notice and comment is
arbitrary or an abuse of discretion.” Id. It is the province of this Court to
determine the adequacy of the notice and comment opportunity provided by the
FRA. Id. at 1186.

The NPRM proposed

regulations establishing minimum requirements for the size of

train crew staffs depending on the type of operation. A

minimum requirement of two crewmembers 1s proposed for all
railroad operations, with exceptions proposed for those
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operations that FRA believes to no pose significant safety risks

to railroad employees, the general public, and the environment

by using fewer than two-person crews. This proposed rule

would also establish minimum requirements for the roles and

responsibilities of the second train crewmembers on a moving

train, and promote safe and effective teamwork.
81 Fed. Reg. 13918. The FRA did not indicate that it was considering whether a
regulation was necessary; rather it announced that it was considering the
contours of a rule mandating a minimum crew size. There was certainly no
indication that the FRA might later withdraw the NPRM'¢ and affirmatively
declare that its action is the equivalent of a rule. Nevertheless, as part of the
withdrawal, the agency announced that the withdrawal “takes on the character
of a ruling that no such regulation is appropriate or approved pursuant to the
policy of the statute.” 84 Fed. Reg. 24741 citing Ray v. Atlantic Richfield Co.,
435 U.S. 151, 178 (1978).

The FRA’s statement regarding the preemptive effect of the withdrawal is

such a departure from the NPRM that interested parties reasonably could not

have anticipated the final rulemaking from the draft...”'” NRDC v. EPA, supra.

16 The Unions do not contend that the FRA does not generally have the right to
withdraw the NPRM, but rather that the FRA’s actions in doing so failed to
comply with the APA.

17 The NPRM briefly cites to the preemptive provisions of the FRSA, but gives
no indication that the FRA would decline to regulate, and that in so doing it
would consider such an action to be preemptive of state law.
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This is evidenced by the fact that no state voiced concerns that the FRA would
withdraw the NPRM and seek to preempt their laws regarding train crew
staffing. The lone comment discussing potential preemption came from an
engineer with twenty-one years’ experience, who suggested that the proposed
regulation “should be crafted so as NOT to preempt individual states who seek
additional train crew staffing beyond a minimum Two-Persons.” FRA-2014-
0033-1097 (emphasis in original).

With one comment out of approximately 1,500 regarding preemption
only requesting that states be allowed to mandate more than two person crews,
there is no question that the interested parties to the NPRM were unaware that
the FRA might withdraw the NPRM and declare all state law regarding crew
size preempted. Therefore, the FRA’s actions fail to comply with the notice and
comment requirements of the APA, and the withdrawal should be vacated and
remanded for further rulemaking.

II. THE FRA DOES NOT HAVE AUTHORITY TO NEGATIVELY
PREEMPT A STATE FROM REGULATING CREW SIZE.

The FRA does not have the authority to make an affirmative
determination that the withdrawal of the NPRM preempts state law. It is

well-settled that “pre-emption is a matter of law...” Indus. Truck Ass 'n,
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Inc. v. Henry, 125 F.3d 1305, 1309 (9th Cir. 1997); See also, Inland
Empire Chapter of Associated General Contractors v. Dear, 77 F.3d 296,
299 (9th Cir. 1996). The FRA’s withdrawal of the NPRM cannot be
deemed to preempt state law, as such a conclusion is not supported by the
plain meaning of the FRSA, its legislative history, or relevant case law.

A. The Plain Meaning of 49 U.S.C. § 20106(a)(2) Disfavors Pre-emption.

The Federal Railway Safety Act contains an explicit preemption
provision that is unique to all safety laws. It states:

(a) National Uniformity of Regulation —

(1) Laws, regulations, and orders related to railroad safety
and laws, regulations and orders related to railroad security
shall be nationally uniform to the extent practicable.
(2) A state may adopt or continue in force a law, regulation,
or order related to railroad safety or security until the Secretary
of Transportation (with respect to railroad safety matters), or
the Secretary of Homeland Security (with respect to railroad
security matters), prescribes a regulation or issues an order
covering the subject matter of the State requirement. A State
may adopt or continue in force an additional or more stringent
law, regulation, or order related to railroad safety or security
when the law, regulation, or order —

(A) is necessary to eliminate or reduce an essentially

local safety or security hazard;

(B) is not incompatible with a law, regulation, or order

of the United States Government; and

(©) does not unreasonably burden interstate commerce.

49 U.S.C. § 20106(a) (Add. 2). “The interpretation of a statutory provision

must begin with the plain meaning of its language.” U.S. v. Lillard, 935 F.3d
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827, 833 (9th Cir. 2019) citing U.S. v. Flores, 729 F.3d 910, 914 (9th Cir.
2013). To determine the plain meaning, a court must “examine not only the
specific provision at issue, but also the structure of the statute as a whole,
including its object and policy.” Children’s Hosp. & Health Ctr. v. Belshe, 188
F.3d 1090, 1096 (9th Cir. 1999). “If the language has a plain meaning or is
unambiguous, the statutory interpretation inquiry ends there.” CVS Health Corp.
v. Vividius, LLC, 878 F.3d 703, 706 (9th Cir. 2017).

Here, the relevant FRSA provision reads “[a] state may adopt or continue
in force a law, regulation, or order related to railroad safety... until the
Secretary of Transportation... prescribes a regulation or issues an order
covering the subject matter of the State requirement.” 49 U.S.C. § 20106(a)(2)
(Add.2) (emphasis added). To “prescribe” means to “lay down as a guide or
rule of action.” The Merriam-Webster Dictionary, Seventh Edition 2016. In
the withdrawal of the NPRM, the FRA stated that “no regulation of train crew
staffing is necessary or appropriate at this time.” 84 Fed. Reg. 24737. It is clear
that the FRA chose not to “prescribe,” or “lay down” any regulation on the
subject matter of crew size. Therefore, under the plain meaning of 49 U.S.C. §
20106(a)(2), the states may ‘“adopt or continue in force a law, regulation, or
order” governing crew size. Any other interpretation is contrary to Congress’s

intent as expressed through the text of the FRSA.
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B. The Legislative History of the FRSA Supports the Position that
Congress Intended for States to Have a Significant Role in
Regulating Rail Safety.

If the language of 49 U.S.C. §20106(a)(2) (Add. 2) is ambiguous, a court
may “employ other tools, such as legislative history, to construe the meaning of
ambiguous terms.” Benko v. Quality Loan Service Corp., 789 F.3d 1111, 1118
(9th Cir. 2015). Here, the legislative history of the FRSA supports the
interpretation that the FRA’s conduct does not amount to prescribing a
regulation such that states are forbidden from regulating crew size.

The FRSA provides concurrent authority between the federal government
and the states to regulate rail safety. Only where a federal regulation
“substantially subsume[s]” the subject matter is a state preempted. See CSX
Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993). The genesis of the
FRSA occurred in 1968 with the introduction of H.R. 16980, a bill drafted by
the Secretary.'® Section Four of that bill would have eliminated all state
railroad safety laws after two years, with the exception of four separate areas.

Sec. 4. A State may regulate safety in rail commerce, in a

manner which does not conflict with any Federal regulation, in

the following areas and no others: (1) Vertical and horizontal

clearance requirements; (2) grade crossing protection (including

grade separation) which relates to the location of new crossings,
closing of existing crossings, the type of crossing protection

18 See, Hearings on H.R. 16980 Before the House Committee on Interstate and
Foreign Commerce, 90th Cong, 2d Sess. 1-6, (May-June 1968) (Add. 12-18).
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required or permitted, and rules governing train blocking of
crossings; (3) the speed and audible signals of trains while
operating within urban and other densely populated areas; and
(4) the installation or removal of industrial and spur tracks. In
exercising the authority reserved by clause (4), nothing herein
shall be interpreted to diminish any authority which the
Interstate Commerce Commission may have to require its
approval of such actions. Other State laws and regulations
affecting safety in rail commerce will continue in full force and
effect for a period of two years following the date of enactment
of this Act, unless abrogated prior to that time by court order,
State legislative or administrative action, or by regulations
issued by the Secretary.

Add.15

However, no further action was taken on the bill.

On April 18, 1969, the Secretary created a Task Force on railroad safety
comprised of representatives from the FRA, the state regulatory commissions,
the railroads, and the railroad unions. With respect to the preemption issue, the
report of the Task Force, submitted to the Secretary on June 30, 1969, provided
that “[e]xisting State rail safety statutes and regulations remain in full force until
»19

and unless preempted by Federal regulation.

In the section-by-section analysis of the Administration’s bill, which was

19 Report of the Task Force on Railroad Safety, H. R. No. 91-1194, 91st Cong.,
2d Sess. 71-76 (June 15, 1970) (Add. 19-24); Hearings on S. 1933, §.2915, and
S. 3061, Before the Subcommittee on Transportation, of the Senate Committee
on Commerce, 91° Cong., 1% Sess. 244-46, 375 (Oct. 28-29, 1969) (“Senate
Hearings”) (Add. 26-28, 30).
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introduced as S. 3061 and H.R. 14417, the Secretary recognized that the states
would not be preempted unless the Secretary prescribed federal safety
standards covering the subject matter of the particular state or local safety
requirements.?’

The preemptive language of S. 3061 and H.R. 14417, as introduced,
provided:

SEC 5. State or local laws, rules, regulations, or standards

relating to railroad safety in effect on the date of enactment of

this Act, shall remain in effect unless the Secretary shall have

prescribed rule, regulations, or standards covering the subject

matter of the state or local laws, regulations, or standards.
Senate Hearings at 331 (Add. 29).
The substance of this language was incorporated into compromise legislation
reported by both Senate and House Committees and passed by Congress as S.
1933.

In testifying on S. 1933 when it was under consideration in the House of
Representatives, then-Secretary of Transportation John Volpe pointed out the
federal-state partnership and areas of permissible state jurisdiction over railroad

safety:

To avoid a lapse in regulation, Federal or State, after a Federal

20 Senate Hearings at 361; Hearings on HR. 7068, HR. 14417 and H.R.
14478(and similar bills, S. 1933, Before the Subcommittee on Transportation
and Aeronautics of the House Committee on Interstate and Foreign
Commerce,91% Cong., 2d Sess. 29, 124 (March 17, 1970) (“House Hearings”)
(Add. 33-34).
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safety bill has been passed, section 105 provides that the states
may adopt or continue in force any law, rule, regulation, or
standard relating to railroad safety until the Secretary has
promulgated a specific rule, regulation, or standard covering the
subject matter of the state requirement. This prevents the mere
enactment of a broad authorizing Federal statute from
preempting the field and making void the specific rules and
regulations of the states. Therefore, until the Secretary has
promulgated his own specific rules and regulations in these
areas, state requirements will remain in effect. This would be
so whether such state requirements were in effect on or after the
date of enactment of the Federal statute...?!

Both the text and the legislative history of the FRSA are clear that

Congress contemplated a substantial role for states in regulating rail safety. The

initial version of the statute that would become the FRSA contemplated the

elimination of all state law governing railroad regulation. This was considered

and rejected. Instead, Congress adopted the proposition that states would have a

role in said regulation, provided the federal government did not affirmatively

prescribe regulations. “The case for federal preemption is particularly weak

where Congress has indicated its awareness of the operation of state law in a

field of federal interest, and has nonetheless decided to stand by both concepts

and to tolerate whatever tension there is between them.” Bonita Boats, Inc. v.

Thunder Craft Boats, Inc.,489 U.S. 141, 166-67 (1989).

2l House Hearings at 29 (Add. 33).
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C. Case Law Interpreting Preemption Provisions Supports the
Proposition that the State Laws Must Stand.

In Altria Group, Inc. v. Good, 55 U.S. 70 (2008), the Supreme Court said
“[w]hen the text of an express preemption clause is susceptible of more than
one plausible reading, courts ordinarily ‘accept the reading that disfavors
preemption.”” Altria Group, Inc., 55 U.S. at 77 citing Bates v. Dow
Agrosciences LLC, 544 U.S. 431, 449 (2005). Therefore, to the extent the
language of the preemption provision of the FRSA is ambiguous, courts should
favor the reading that allows states to regulate, provided it is not explicitly
prohibited. This is consistent with the Court’s interpretation of 49 U.S.C. §
20106(a)(2), where it has noted that the “[t]he term ‘covering’ is employed
within a provision that displays considerable solicitude for state law in that its
express preemption clause is both prefaced and succeeded by express savings
clauses.” Easterwood, 507 U.S. at 668 (emphasis added). Quoting from
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517 (1992), the Court explained
the effect of the inclusion of an express preemption clause in the statute:

When Congress has considered the issue of preemption and has indicated

in the enacted legislation a provision explicitly addressing that issue, and

when that provision provides a “reliable indicium of congressional intent
with respect to the authority,” Malone v White Motor Corp., 435 U.S., at

505, “there is no need to infer congressional intent to pre-empt state laws

from the substantive provisions” of the legislation. California Savings &

Loan Assn. v. Guerra, 479 U.S. 272, 282 (1987) (opinion of Marshall, J.).
Such reasoning is a variant of the familiar principle of expression unius
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est exclusion alterius: Congress’ enactment of a provision defining the
pre-emptive reach of a statute implies that matters beyond that reach are
not preempted.
Here, the FRA has not issued a “regulation” as is expressly required by the
terms of 49 U.S.C. § 20106(b)(2). Indeed, it has done the opposite and refused
to prescribe a regulation. The Supreme Court has made clear that “implied
‘conflict’ pre-emption” is not valid under the FRSA. Easterwood, 507 U.S. at
673, n.12.

This Court should not “infer congressional intent to pre-empt state laws” by
permitting the FRA to declare state laws pre-empted through its decision not to
regulate, as it did in the withdrawal of the NPRM. Without a compelling reason
to do so, the intent of Congress to allow states to regulate where the FRA has
not done so should not be set aside. Therefore, the FRA’s declaration that its
decision not to regulate train crew size preempts state law governing train crew
size 1s inconsistent with congressional intent and the Supreme Court’s
interpretations of 49 U.S.C. § 20106(a)(2). It should be set aside.

D. Other Ninth Circuit Precedent Regarding Preemption Under 49
U.S.C. § 20106(a)(2) is Inconsistent with Subsequent Supreme Court
Precedent or is Non-Controlling.

In withdrawing the NPRM, the FRA relied upon this Court’s decision in

Marshall v. Burlington Northern, Inc., 720 F.2d 1149 (9th Cir. 1983). That case

held that where the FRA has rejected a requirement for regulation, a state is
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preempted from requiring it. The FRA characterized this as “negative” or
“implicit” preemption, which runs counter to the Supreme Court’s findings
regarding the necessary standard for preemption under the FRSA. This Court
has recognized that precedent “can be effectively overruled by subsequent
Supreme Court decisions that ‘are closely on point,” even though those
decisions do not expressly overrule the prior circuit precedent.” Miller v.
Gammie, 335 F.3d 889 (9th Cir. 2003) citing Galbraith v. County of Santa
Clara, 307 F.3d 1119, 1123 (9th Cir. 2002). In view of subsequent Supreme
Court decisions, particularly Easterwood, we believe that Marshall is no longer
valid.

Furthermore, Union Pacific R.R. Co. v. California Public Utilities Com 'n,
346 F.3d 851 (9th Cir. 2003) (“UPRR v. CPUC”), postdates Easterwood and
must be addressed here. UPRR v. CPUC considered whether a state regulation
requiring railroads to comply with their own internal rules governing train
configuration which also subjected railroads to civil penalties for failure to do
so were “substantially subsumed” by FRA regulations under Easterwood’s

preemption analysis.?? In one facet of the case, the railroad argued that the

22 In its analysis of 49 U.S.C. § 20106(a)(2), the Supreme Court in Easterwood
found that a federal regulation only “covers” the same subject matter as a state
regulation under the FRSA if it “substantially subsumes” the same subject
matter. Easterwood, 507 U.S. at 664. This is a standard more than that the
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FRA’s explicit rejection of prior state approval for training programs carried
over to the state law which required state approval of operation rules, where the
FRA had only deferred to potential future rulemaking. Union Pacific R.R. v.
California Public Utilities Commission, 346 F.3d at 867. The Court rejected
this argument, finding that “[t]here simply was no need for the FRA to have
considered whether approval of operating rules was appropriate.” Id. Therefore,
no FRA action existed that would “substantially subsume” the state regulation
regarding prior approval of operating rules, so that portion of the state statute
was thus permitted to stand. In so holding, the Court stated that “[b]ecause the
FRA merely deferred making a rule, rather than determining that no regulation
was necessary, the state can legitimately seek to fill this gap.” Id at 868.
However, the central holding of the case was that there was no FRA regulation
to consider, not that a federal agency’s decision not to regulate preempted state
law. The Court did not engage in any analysis of the FRSA’s preemption
provision, and did not engage in any post-Easterwood analysis of preemption
via an agency’s rejection of regulations. Therefore, the holding is not
controlling here because the issue now squarely before the Court is whether an

agency’s refusal to issue a regulation regarding train crew size has preemptive

regulation(s) in question “touch upon” or “relate to” that subject matter. /d.
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effect.

Further, FRA’s reliance on Ray v. Atlantic Richfield Co., 435 U.S. 151
(1978) (84 Fed. Reg. 24741 n.50) also is misplaced. While Ray does hold that
state regulations are preempted when agency action “takes on the character of a
ruling that no such regulation is appropriate or approved pursuant to the policy
of the statute,” (435 U.S. at 178), the holding clearly acknowledges that a
central consideration in making a preemption determination is “the policy of
the statute.” Here, the policy of the FRSA is unequivocal: Congress intended
that there be “considerable solicitude for state law.” Easterwood, supra. In the
face of this clear policy enunciation, the FRA’s reliance on Ray is misplaced,
and its statement regarding the effect of the withdrawal of the NPRM is not

binding and should be rejected.

CONCLUSION
The decision of the FRA to withdraw its consideration of railroad crew
size should be vacated and remanded to FRA, instructing FRA to comply with
49 U.S.C. §103(c) in accordance with this Court’s opinion.
The FRA’s decision regarding negative preemption is erroneous as a

matter of law and should be vacated.
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8 U.S.C. § 2342. Jurisdiction of Court of Appeals

The court of appeals (other than the United States Court of Appeals for the Federal
Circuit) has exclusive jurisdiction to enjoy, set aside, suspend (in whole or in part),
or to determine the validity of ----

(7) all final agency actions described in section 20014(c) of title 49. Jurisdiction is
invoked by filing a petition as provided by section 2344 of this title.

§103. Federal Railroad Administration

(a) In General.-The Federal Railroad Administration is an administration in the
Department of Transportation.

(b) Safety.-To carry out all railroad safety laws of the United States, the
Administration is divided on a geographical basis into at least 8 safety offices. The
Secretary of Transportation is responsible for all acts taken under those laws and
for ensuring that the laws are uniformly administered and enforced among the
safety offices.

(c) Safety as Highest Priority.-In carrying out its duties, the Administration shall
consider the assignment and maintenance of safety as the highest priority,
recognizing the clear intent, encouragement, and dedication of Congress to the
furtherance of the highest degree of safety in railroad transportation.
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§20106. Preemption

(a) National Uniformity of Regulation.-(1) Laws, regulations, and orders related
to railroad safety and laws, regulations, and orders related to railroad security shall
be nationally uniform to the extent practicable.

(2) A State may adopt or continue in force a law, regulation, or order related to
railroad safety or security until the Secretary of Transportation (with respect to
railroad safety matters), or the Secretary of Homeland Security (with respect to
railroad security matters), prescribes a regulation or issues an order covering the
subject matter of the State requirement. A State may adopt or continue in force an
additional or more stringent law, regulation, or order related to railroad safety or
security when the law, regulation, or order-

(A) is necessary to eliminate or reduce an essentially local safety or security
hazard;
(B) is not incompatible with a law, regulation, or order of the United States

Government; and

(C) does not unreasonably burden interstate commerce.

(b) Clarification Regarding State Law Causes of Action.-(1) Nothing in this
section shall be construed to preempt an action under State law seeking damages
for personal injury, death, or property damage alleging that a party-

(A) has failed to comply with the Federal standard of care established by a
regulation or order issued by the Secretary of Transportation (with respect to
railroad safety matters), or the Secretary of Homeland Security (with respect to
railroad security matters), covering the subject matter as provided in subsection
(a) of this section;

(B) has failed to comply with its own plan, rule, or standard that it created
pursuant to a regulation or order issued by either of the Secretaries; or

(C) has failed to comply with a State law, regulation, or order that is not
incompatible with subsection (a)(2).

(2) This subsection shall apply to all pending State law causes of action arising
from events or activities occurring on or after January 18, 2002.

(c) Jurisdiction.-Nothing in this section creates a Federal cause of action on
behalf of an injured party or confers Federal question jurisdiction for such State
law causes of action.
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§706. Scope of review
To the extent necessary to decision and when presented, the reviewing court
shall decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall-
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found
to be-
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and
557 of this title or otherwise reviewed on the record of an agency hearing
provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de

novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record
or those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.
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§551. Definitions

For the purpose of this subchapter-

(1) "agency" means each authority of the Government of the United States,
whether or not it is within or subject to review by another agency, but does not
include-

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United States;

(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title-

(E) agencies composed of representatives of the parties or of representatives
of organizations of the parties to the disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in occupied
territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12;
subchapter II of chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendix;

(2) "person" includes an individual, partnership, corporation, association, or
public or private organization other than an agency;

(3) "party" includes a person or agency named or admitted as a party, or
properly seeking and entitled as of right to be admitted as a party, in an agency
proceeding, and a person or agency admitted by an agency as a party for limited
purposes;

(4) "rule" means the whole or a part of an agency statement of general or
particular applicability and future effect designed to implement, interpret, or
prescribe law or policy or describing the organization, procedure, or practice
requirements of an agency and includes the approval or prescription for the
future of rates, wages, corporate or financial structures or reorganizations
thereof, prices, facilities, appliances, services or allowances therefor or of
valuations, costs, or accounting, or practices bearing on any of the foregoing;

(5) "rule making" means agency process for formulating, amending, or
repealing a rule;

(6) "order" means the whole or a part of a final disposition, whether
affirmative, negative, injunctive, or declaratory in form, of an agency in a matter
other than rule making but including licensing;

(7) "adjudication" means agency process for the formulation of an order;
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§553. Rule making

(a) This section applies, according to the provisions thereof, except to the extent
that there is involved-
(1) a military or foreign affairs function of the United States; or
(2) a matter relating to agency management or personnel or to public property,

loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal
Register, unless persons subject thereto are named and either personally served or
otherwise have actual notice thereof in accordance with law. The notice shall
include-

(1) a statement of the time, place, and nature of public rule making
proceedings;

(2) reference to the legal authority under which the rule is proposed; and

(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does not
apply-

(A) to interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates the finding and a
brief statement of reasons therefor in the rules issued) that notice and public
procedure thereon are impracticable, unnecessary, or contrary to the public
interest.

(c) After notice required by this section, the agency shall give interested persons
an opportunity to participate in the rule making through submission of written data,
views, or arguments with or without opportunity for oral presentation. After

consideration of the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and purpose. When rules

are required by statute to be made on the record after opportunity for an agency
hearing, sections 556 and 557 of this title apply instead of this subsection.
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§ 218.24 One-person crew.

(a) An engineer working alone as a one-person crew shall not perform
duties on, under, or between rolling equipment, without blue signal
protection that complies with § 218.27 or § 218.29, unless the duties to be
performed are listed in § 218.22(c)(5) and the following protections are
provided:

(1) Each locomotive in the locomotive engineer's charge is either:

(i) Coupled to the train or other railroad rolling equipment to be
assisted; or

(ii) Stopped a sufficient distance from the train or rolling equipment to
ensure a separation of at least 50 feet; and

(2) Before a controlling locomotive is left unattended, the one-member
crew shall secure the locomotive as follows:

(i) The throttle is in the IDLE position;

(ii) The generator field switch is in the OFF position;

(iii) The reverser handle is removed (if so equipped);

(iv) The isolation switch is in the ISOLATE position;

(v) The locomotive independent (engine) brake valve is fully applied;

(vi) The hand brake on the controlling locomotive is fully applied (if so
equipped); and

(vii) A bright orange engineer's tag (a tag that is a minimum of three by
eight inches with the words ASSIGNED LOCOMOTIVE - DO NOT
OPERATE) is displayed on the control stand of the controlling locomotive.

(b) When assisting another train or yard crew with the equipment the other
crew was assigned to operate, a single engineer must communicate directly,
either by radio in compliance with part 220 of this chapter or by oral
telecommunication of equivalent integrity, with the crew of the train to be
assisted. The crews of both trains must notify each other in advance of all
moves to be made by their respective equipment. Prior to attachment or
detachment of the assisting locomotive(s), the crew of the train to be
assisted must inform the single engineer that the train is secured against
movement. The crew of the train to be assisted must not move the train or
permit the train to move until authorized by the single engineer.
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§ 232.103 - General requirements for all train brake systems.

(n) Securement of unattended equipment. Unattended equipment shall be secured
in accordance with the following requirements:

(1) A sufficient number of hand brakes, to be not fewer than one, shall be
applied to hold the equipment unless an acceptable alternative method of
securement is provided pursuant to paragraph (n)(11)(i) of this section.
Railroads shall develop and implement a process or procedure to verify that the
applied hand brakes will sufficiently hold the equipment with the air brakes
released.

(2) Except for equipment connected to a source of compressed air (e.g.,
locomotive or ground air source), or as provided under paragraph (n)(11)(ii) of
this section, prior to leaving equipment unattended, the brake pipe shall be
reduced to zero at a rate that is no less than a service rate reduction, and the
brake pipe vented to atmosphere by leaving the angle cock in the open position
on the first unit of the equipment left unattended. A train's air brake shall not be
depended upon to hold equipment standing unattended (including a locomotive,
a car, or a train whether or not locomotive is attached).

(3) Except for distributed power units, the following requirements apply to
unattended locomotives:

(1) All hand brakes shall be fully applied on all locomotives in the lead consist
of an unattended train.

(ii) All hand brakes shall be fully applied on all locomotives in an unattended
locomotive consist outside of a yard.

(iii) At a minimum, the hand brake shall be fully applied on the lead
locomotive in an unattended locomotive consist within a yard.

(iv) A railroad shall develop, adopt, and comply with procedures for securing
any unattended locomotive required to have a hand brake applied pursuant to
paragraph (n)(3)(i) through (iii) of this section when the locomotive is not

equipped with an operative hand brake.

(4) A railroad shall adopt and comply with a process or procedures to verify that
the applied hand brakes will sufficiently hold an unattended locomotive consist.
A railroad shall also adopt and comply with instructions to address throttle
position, status of the reverse lever, position of the generator field switch, status
of the independent brakes, position of the isolation switch, and position of the
automatic brake valve on all unattended locomotives. The procedures and
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instruction required in this paragraph shall take into account winter weather
conditions as they relate to throttle position and reverser handle.

(5) Any hand brakes applied to hold unattended equipment shall not be released
until it is known that the air brake system is properly charged.

(6)(1) The requirements in paragraph (n)(7) through (8) of this section apply to
any freight train or standing freight car or cars that contain:

(A) Any loaded tank car containing a material poisonous by inhalation as
defined in § 171.8 of this title, including anhydrous ammonia (UN 1005)
and ammonia solutions (UN 3318); or

(B) Twenty (20) or more loaded tank cars or loaded intermodal portable
tanks of any one or any combination of a hazardous material listed in
paragraph (n)(6)(i)(A) of this section, or any Division 2.1 (flammable gas),
Class 3 (flammable or combustible liquid), Division 1.1 or 1.2 (explosive),
or a hazardous substance listed at § 173.31(f)(2) of this title.

(ii) For the purposes of this paragraph, a tank car containing a residue of a
hazardous material as defined in § 171.8 of this title is not considered a
loaded car.

(7)(i) No equipment described in paragraph (n)(6) of this section shall be left
unattended on a main track or siding (except when that main track or siding runs
through, or is directly adjacent to a yard) until the railroad has adopted and is
complying with a plan identifying specific locations or circumstances when the
equipment may be left unattended. The plan shall contain sufficient safety
justification for determining when equipment may be left unattended. The
railroad must notify FRA when the railroad develops and has in place a plan, or
modifies an existing plan, under this provision prior to operating pursuant to the
plan. The plan shall be made available to FRA upon request. FRA reserves the
right to require modifications to any plan should it determine the plan is not
sufficient.

(i1) Except as provided in paragraph (n)(8)(iii) of this section, any freight
train described in paragraph (n)(6) of this section that is left unattended on a
main track or siding that runs through, or is directly adjacent to, a yard shall
comply with the requirements contained in paragraphs (n)(8)(i) and (n)(8)(ii)
of this section.

(8)(i) Where a freight train or standing freight car or cars as described in
paragraph (n)(6) of this section is left unattended on a main track or siding
outside of a yard, and not directly adjacent to a yard, an employee responsible
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for securing the equipment shall verify with another person qualified to make
the determination that the equipment is secured in accordance with the railroad's
processes and procedures.

(ii) The controlling locomotive cab of a freight train described in paragraph
(n)(6) of this section shall be locked on locomotives capable of being locked.
If the controlling cab is not capable of being locked, the reverser on the
controlling locomotive shall be removed from the control stand and placed in
a secured location.

(iii) A locomotive that is left unattended on a main track or siding that runs
through, or is directly adjacent to, a yard is excepted from the requirements in
(n)(8)(i1) of this section where the locomotive is not equipped with an
operative lock and the locomotive has a reverser that cannot be removed from
its control stand or has a reverser that is necessary for cold weather
operations.

(9) Each railroad shall implement operating rules and practices requiring the job
briefing of securement for any activity that will impact or require the
securement of any unattended equipment in the course of the work being
performed.

(10) Each railroad shall adopt and comply with procedures to ensure that, as
soon as safely practicable, a qualified employee verifies the proper securement
of any unattended equipment when the railroad has knowledge that a non-
railroad emergency responder has been on, under, or between the equipment.

(11) A railroad may adopt and then must comply with alternative securement
procedures to do the following:

(1) In lieu of applying hand brakes as required under paragraph (n) of this
section, properly maintain and use mechanical securement devices, within
their design criteria and as intended within a classification yard or on a repair
track.

(ii) In lieu of compliance with the associated requirement in paragraph (n)(2)
of this section - and in lieu of applying hand brakes as required under
paragraph (n) of this section - isolate the brake pipe of standing equipment
from atmosphere if it:

(A) Initiates an emergency brake application on the equipment;

(B) Closes the angle cock; and

Add. 9



(C) Operates the locomotive or otherwise proceeds directly to the opposite
end of the equipment for the sole purpose to either open the angle cock to
vent to atmosphere or provide an air source.

(iii) Upon completion of the procedure described in paragraph (n)(11)(ii) of
this section, the securement requirements of paragraph (n) of this section shall
apply.

FRA Operating Practices Compliance Manual
16-13

Leaving the controls of the “operation” of a locomotive An individual who is at
the controls of a moving locomotive is in a position to control the locomotive if the
need arises. It does not mean there has to be actual manipulation of a control.
Therefore, it is a violation of the rule for a non-certified person to “sit in the seat”
and “watch” or “sound the horn” while the engineer is temporarily away, even if
no controls are touched. This same rationale applies if nobody is at the controls
(for example, if an engineer leaves the seat vacant and leaves the control
compartment for any reason while the locomotive is in motion and there is no other
certified locomotive engineer to take the engineer’s place). FRA considers this a
violation. As another example, an engineer may not vacate the seat to use the toilet
in the cab nose. This does not prohibit an engineer from exiting the engineer’s
chair in order to move around the control compartment, but it does require that the
engineer remain personally in charge of the operation of the locomotive at all
times.
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§ 236.1006 Equipping locomotives operating in PTC territory.

(d) Onboard PTC apparatus.

(1) The onboard PTC apparatus shall be so arranged that each member of the
crew assigned to perform duties in the locomotive can receive the same PTC
information displayed in the same manner and execute any functions necessary
to that crew member's duties. The locomotive engineer shall not be required to
perform functions related to the PTC system while the train is moving that have
the potential to distract the locomotive engineer from performance of other
safety-critical duties.

49 U.S.C. §20103

(d) NONEMERGENCY WAIVERS.—

The Secretary may waive compliance with any part of a regulation prescribed or
order issued under this chapter if the waiver is in the public interest and consistent
with railroad safety. The Secretary shall make public the reasons for granting the

waiver.
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FEDERAL STANDARDS FOR RAILROAD SAFETY

TUESDAY, MAY 21, 1968

- House oF REPRESENTATIVES,
Cosrarrree oN INTERsTATE AND ForereNn CoOMMERCE,
Washington, D.C,

The committee met at 10 a.m., pursuant to notice, in room 2123, Ray-
burn House Office Building, Hon. Harley O. Staggers (chairman)
presiding.

The Cramyax. The committee will come to order.

This morning the Committee on Interstate and Foreign Commerce
is commencing hearings on H.R. 16980, a bill drafted by the Secretary
of Transportation which would establish safety standards, rules, and
regulations for railroad equipment and facilities, and railroad opera-
tions,

This committee has had a longstanding interest in the field of safety
of transportation operations, an interest that has been enhanced in
recent years with the changing technologies and the changing require-
ments of today’s modern transportation systems.

In 1958, this committee engaged in a thorough revision of the Fed-
eral Aviation Act with especial attention to the safety of aviation.

In 1965, the committee considered and the Congress enacted a bill
providing for safety in oil pipeline operations.

In 1966, the committee considered and the Congress enacted a new
and sweeping statute relating to the creation of safety standards for
motor vehicles, both passenger cars and trucks,

The committee has just reported out a bill having to do with the

ety standards for natural gas pipeline facilities.
his morning we come to railroad safety where for many years the
ederal interest has been concerned only in a very limited way.

In the last few years there has been a steady increase in the number
of railroad accidents. Five years ago it was said that part of this in-
crease was attributable to a change in the statistical reporting require-
ments. But by 2 years ago when the report of the Bureau of Railroad
Safety and Service of the Interstate Commerce Commission for fiseal

ear 1965 was issued, there could be no doubt that the increased num-
Ker of railroad accidents was not a statistical fact but a most serious
and grave situaté%r%.faj
en that re was issued, I wrote to President Daniel Loomis
of the Association of American Railroads and to the then Chairman
Bush of the Interstate Commerce Commission, asking of them what
was causing this dismal picture and what could be done to improve
the situation. This correspondence I will introduce as part of this
record. (See pp. 392-4086.)

Later in 1966 a subcommittee of the Committee on Government
Operations issued a report on the operations of the Bureau of Rail-
road Safety and made a number of recommendations regarding the

1)
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. b ®
improvement of the operations of that Bureau which it hoped might
result in reducing these train accidents.

Subsequent to that time the Bureau of Railroad Safety was trans-
ferred to the Department of Transportation. That Department has nec-
essarily become involved in doing something to improve safety for
the record seems even worse now than it was 2 years ago.

It is my hope that in the course of the hearings on ﬁais legislation
we may receive some encouragement as to what can be done about
providing greater protection for passengers, for property, and for

employees.
_ At this point in the record we shall insert the bill under considera-
tion and such cy reports thereon that are available.

(The bill, H.R. 16980, and departmental reports thereon, follow :)

[H.R. 16980, 90th Cong., 2d sess.]

A BILL To anthorize the Secretary of Transportation to establish safety standards, rules,
ugl reguletions for railroad equipment, trackage, facilities, and operations, and for
other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the “Federal
Railroad Safety Act of 1968”,

DEFINITIONS

Sec. 2. As used in this Aect, unless the context otherwise requires—

(1) “Board” means the National Transportation Safety Board.

(2) “Chairman” means the Chairman of the National Transportation
Safety Board.

(3) “Department” means the Department of Transportation.

(4) “Person” means any individual, firm, copartnership, corporation, com-
pany, association, joint-stock association, or body politic; and includes any
trustee, receiver, assignee, or other similar representative thereof.

(5) “Railroad” means any contrivance now known or hereafter invented,
used or designed for operating on, along or through a track, monorail, tube,
or other gunideway.

(6) “Rail commerce” means any operation by railroad in or affecting
interstate or foreign commerce or the transportation of mail by railroad.

(7) “Rail carrier” means any person who engages in rail commerce.

(8) “Rail facilities and eqguipment” include, without limitation, trackage,
roadbed and guideways, and any facility, building, property, locomotive,
rolling stock, device, equipment, or appliance nsed or designated for use in
rail commerce, and any part or appurtenance of any of the foregoing.

(9) “Secretary” means the Secretary of Transportation.

FEDERAL SAFETY REGULATION

Sec. 3. (a) The Secretary is empowered and it shall be his duty to promote
safety in rail commerce by prescribing, and revising from time to time—

(1) minimum standards governing the use, design, materials, workman-
ship, installation, construction, and performance of rail facilities and equip-
ment ; /

(2) rules, regulations, and minimum standards governing the use, inspec-
tion, testing, maintenance, servicing, repair, and overhaul of rail facilities
and equipment, including frequency and manner thereof and the eguipment
and facilities required therefor; and

(3) rules, regulations, or minimum standards, governing qualifications of
employees, and practices, methods, and procedures of rail carriers as the Sec-
retary may find necessary to provide adequately for safety in rail commerce.

(b) Within ninety days following the date of enactment of this Act, the
Secretary shall prescribe as interim Federal rail safety regulations the specific
safety requirements prescribed in or under the statutes repealed by section 13.
The interim regulations shall remain in effect for two ryears or until modified,
terminated, superseded, set aside or repealed by the Secretary whichever is
earlier. The provisions of the Administrative Procedure Act shall not apply to the
establishment of interim regulations. In construing any interim regulation, all
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orders, determinations, delegations, rules, regulations, standards, requirements,
permits, and privileges which (1) have been issued, made, granted, or allowed to
become effective under the statute from which that standard is derived and (2)
are in effect on the date of enactment of this Act, shall apply and continue to be
applicable according to their terms until modified, terminated, superseded, set
aside, or repealed by the Secretary in the exercise of authority vested in him by
this Act, by any court of competent jurisdiction, or by operation of law.

(e¢) The Secretary may grant such exemptions from the requirements of any
regulation preseribed under this Act as he considers to be in the public interest.

STATE REGULATION AND ENFORCEMENT

Sec. 4. A State may regulate safety in rail commerce, in a manner which does
not conflict with any Federal regulation, in the following areas and no others:
(1) vertical and horizontal clearance requirements; (2) grade crossing protection
{including grade separation) which relates to the location of new crossings, clos-
ing of existing crossings, the type of crossing protection required or permitted,
and rules governing train blocking of crossings; (3) the speed and audible sig-
nals of trains while operating within urban and other densely populated areas;
and (4) the installation or removal of industrial and spur tracks. In exercising
the authority reserved by clause (4), nothing herein shall be interpreted to dimin-
ish any anthority which the Interstate Commerce Commission may have to require
its approval of such actions. Other State laws and regulations affecting safety
in rail commerce will continue in full force and effect for a period of two years
following the date of enactment of this Act, unless abrogated prior to that time
by court order, State legislative or administrative action, or by regulations issued

by the Secretary.
PROHIBITIONS

SEc. 5. (a) No person shall—

(1) fail to comply with any applicable standard, rule, or regulation estab-
lished or continued in effect pursuant to this Act; or

(2) fail or refuse access to or copying of records, or fail to make reports or
provide information, or fail or refuse to permit entry or inspection, as re-
quired under section 9.

(b) Compliance with any standard, rule, or regulation established nunder this
Act does not exempt any person from any liabiilty which would otherwise acerue,
except to the extent that the action creating the liability was specifically com-
pelled by any such standard, rule, or regulation.

PENALTIES

See. 6. (a) Any person who violates any provision of section 3 shall he subject
to a civil penalty of not less than $250 nor more than $1,000 for each violation.
If the violation is a continuing one, each day of such violation shall constitute
a separate offense. Any person who knowingly and willfully violates any such
provision shall be fined not more than $10.000 or imprisoned not more than one
vear, or both. Imposition of any punishment under this section shall be in lieu
of whatever civil penalty might otherwise apply.

(b) The ecivil penalties provided in this section may be compromised by the
Secretary. The amount of any penalty, when finally determined, or the amount
agreed upon in compromise, may be deducted from any sums owing by the United
States to the person charged.

(e) Whoever forcibly assaults, resists, opposes, impedes, intimidates, or inter-
feres with any person engaged in the performance of inspection or investigatory
duties under this Act, or on account of the performance of such duties, shall be
fined not more than $5,000 or imprisoned not more than three years, or both. Who-
ever, in the commission of any such acts, uses a deadly or dangerous weapon shall
be fined not more than $10,000 or imprisoned not more than ten years, or both.
Whoever kills any other person engaged in the performance of inspection or
investigatory duties under this Act. or on account of the performance of such
duties, shall be punished as provided under section 1111 and 1112 of title 18,
United States Code.

INJUNCTIVE RELIEF

Sec. 7. (a) The United States district courts shall have jurisdiction, subject
to the provisions of rule 65 (a) and (b) of the Federal Rules of Civil Procedure,
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to restrain violations of this Act (including the restraint of operations in rail
commerce) or to enforce standards, rules, or regulations established hereunder,
upon petition by the appropriate United States attorney or the Attorney General
on behalf of the United States. Whenever practicable, the Secretary shall give
notice to any person against whom an action for injunetive relief is contemplated
and afford him an opportunity to present his views, and, except in the case of a
knowing and willful violation, shall afford him reasonable opportunity to achieve
compliance. However, the failure to give such notice and afford such opportunity
shall not preclude the granting of such relief.

(b) In any proceeding for eriminal contempt for violation of an injunction or
restraining order issued under this section, which violation also constitutes a
violation of this Act, trial shall be by the court or, upon demand of the accused,
by a jury. Such trial shall be conducted in accordance with the practice and pro-
cedure applicable in the ecase of proceedings subject to the provisions of rule 42
(b) of the Federal Rules of Criminal Procedure.

(¢) Actions under this Act may be brought in the district wherein any act or
transaction constituting the violation occurred, or in the district wherein the
defendant is found or is an inhabitant or transacts business, and process in such
cases may be served in any other district of which the defendant is an inhabitant
or transaects business or wherever the defendant may be found.

(d) In any action brought under this Act, subpenas for witnesses who are
required to attend a United States district court may run into any other district.

DESIGNATION OF AGENT FOR SERVICE

Sec. 8. It shall be the duty of every rail earrier to designate in writing an agent
upon whom service of all administrative and judicial processes, notices, orders,
decisions and requirements may be made for and on behalf of said rail carrier
and to file such designation with the Secretary, which designation may from time
to time be changed by like writing, similarly filed. Service of all administrative
and judicial processes, notices, orders, decisions and requirements may be made
opon said rail carrier by service upon such designated agent at his office or
nsual place of residence with like effect as if made personally upon said rail
carrier, and in default of such designation of such agent, serviece of process,
notice, order, decision or requirement in any proceeding before the Secretary or
in any judicial proceeding for enforcement of this Act or any rule, regulation, or
standard presecribed pursuant to this Aect may be made by posting such process,
notice, order, decision, or requirement in the Office of the Secretary.

RECORDS AND REPORTS

Sec. 9. (a) Every rail carrier shall establish and maintain such records, make
such reports, and provide such information as the Secretary may reasonably
require to enable him to determine whether such carrier has acted or is acting
in compliance with this Act and rules, regulations, and standards issued there-
under, and to otherwise carry out his responsibilities under this Act. Each such
rail carrier shall, npon request of an officer, employee, or agent authorized by
the Secretary, permit such officer, employee, or agent to inspeet and copy books,
papers, records, and documents relevant to determining whether such person
has acted or is acting in compliance with this Act and orders, rules, and regula-
tions issued thereunder.

{b) To carry out the Board’s and the Secretary’s responsibilities under this
Act, officers, employees, or agents authorized by the Secretary or Chairman, upon
display of proper credentials, are authorized at all times to enter upon, inspect
and examine rail facilities and equipment.

(e¢) All information reported to or otherwise obtained by the Secretary or the
Board or their representatives pursuant to subsection (a) containing or relating
to a trade secret or other matter referred to in section 1805 of title 18 of the
United States Code, shall be considered confidential for the purpose of that
section, except that such information may be disclosed to other officers, employees,
or agents concerned with carrying out this Act or when relevant in any proceeding
under this Act. Nothing in this section shall authorize the withholding of infor-
mation by the Secretary, Chairman, or any officer or employee under their con-
trol, from the duly authorized committees of the Congress.
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GENERAL POWERS

Sec. 10. (a) The Secretary is authorized to conduct, or contract with indi-
viduals, States, or nonprofit institutions for the conduct of, research, development,
testing, evaluation, and training as necessary to carry out the provisions of this
Act,

(b) The Secretary may, subject to-such regulations, supervision, and review as
he may preseribe, delegate to any qualified private person, or to any employee
or employees under the supervision of such person, any work, business, or
funetion respecting the examination, inspection, and testing necessary to carry
out his responsibilities nnder this Act.

(c) The Secretary is authorized to advise, assist, and cooperate with other
Federal departments and agencies and State and other interested public and
private agencies and persons, in the planning and development of (1) Federal
rail safety standards, rules, and regulations, and (2) methods for inspecting
and testing to determine compliance with Federal rail safety standards, rules,
and regulations.

(d) The Secretary is empowered to perform such acts, to conduet such in-
vestigations, to issue such subpenas, to take such depositions, to issue and amend
such orders, and to make and amend such special rules and regulations as he
shall deem necessary to carry out the provisions of, and to exercise and perform
his powers and duties under this Aect.

ACCIDENT INVESTIGATION

SEc. 11. (a) The Secretary is authorized to conduct investigations of any acei-
dent occurring in rail commerce, and may invite participation by State agencies.

(b) The Board shall have the authority to determine the cause or probable
cause and report the facts, conditions, aud circumstances relating to accidents
investigated under subsection (a) above, but may delegate such authority to any
office or official of the Board or to any officer or official of the Department, with
the approval of the Secretary, as it may determine appropriate.

(e) No part of any report required of a rail carrier under this Aet, or any
report made to the Secretary by an employee of the Department, or any report of
the Secretary or the Board, relating to any accident or the investigation thereof,
shall be admitted as evidence or be used in any suit or action for damages grow-
ing out of any matter mentioned in such report or reports. Employees of the
Board or Department who have engaged in the investigation of a railroad acci-
dent shall not give expert or opinion testimony concerning such accidents in any
such suit or action. Faectual testimony of Board or Department personnel on mat-
ters observed in aceident investigation shall be required only where the Chair-
man or the Secretary initially, or the court before which such suit or action is
pending, determines that the evidence is not available by other means. Unless
otherwise ordered by the court, such factual testimony shall be taken only by
deposition upon oral examination or written interrogatories, pursuant fo regula-
tions issued by the Secretary or the Board.

USE OF STATE SERVICES

SEc. 12, The Secretary is authorized to enter into agreements with appropriate
State agencies for the provision of inspection and surveillance services as neces-
sary to effective enforcement of Federal rail safety regulations, State services
may be procured on such terms and conditions as the Secretary may prescribe
and may be reimbursed from any appropriations available for expenditure under
this Act. The Secretary may delegate to an officer of such State, and authorize
successive redelegation of, any authority under this Act necessary to the conduet
of an effective enforcement program.

STATUTES REPEALED; SAVING PROVISION

SEc. 13. (a) The Safety Appliance Acts including the Power or Train Brakes
Safety Appliance Act of 1968 (45 U.S.C. 1-18), the Ash Pan Act (45 U.8.C. 17-
21), the Locomotive Inspection Act (45 U.8.C. 22-34), the Accident Reports Act
(45 U.B.C. 88-43), and the Signal Inspection Act (49 U.S.C. 26) are repealed as
of the effective date of the interim regulations required to be promulgated by
section 8(b) of this Act.

(b) No suit, action, or other proceeding and no cause of action under the
statutes repealed by this Act shall abate by reason of enactment of this Act.
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APPROPETATION AUTHORIZATION

SEC. 14, There are hereby authorized to be appropriated $9,000,000 for the fiscal
year ending June 30, 1969, and $6,000,000 each for the flscal year ending June 30,
1970, and the fiscal year ending June 30, 1971.

BEPARABILITY

Sec. 15. If any provision of this Act or the application thereof to any person
or circumstance is held invalid, the remainder of this Act, and the application of
such provision to other persons or circumstances shall not be affected thereby.

ExeEcuTivE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Washington, D.C., May 28, 1968.
Hon. HARLEY O. STAGGERS,

Chairman. Commitiee on Interstate and Foreign Commerce,
Rayburn House Office Building, Washéington, D.C.

Dear Mr CHamwax: This is in response to your request for comments on
H.R. 16980, a bill *“To authorize the Secretary of Transportation to establish
safety standards, rules, and regulations for railroad equipment, trackage, facili-
ties, and operations. and for other purposes.” This bill would authorize the Sec-
retary to promulgate safety standards for locomotives, rolling stock, trackage
and roadbed, equipment, appliances, and facilities used in railroad operations
in or affecting interstate or foreign commerce.

In his testimony before your committee on this bill, the Federal Railroad
Administrator noted the difficulty of accurately determining at this time either
the total staff or the level of Feederal support necessary to carry out the work
which H.R. 16980 would aunthorize. Because of this, the Administrator recom-
mended the deletion of the specific limits on aunthorizations for appropriations
now contained in section 14 of the bill.

The Burean of the Budget coneurs in the views of the Railroad Administrator
and favors enactment of H.R. 16980, which would be in accord with the program
of the President.

Sincerely yours,
Woreep H. RoMMEL,
Aszsistant Director for Legislative Reference.

The Cramyax. Our first witness this morning is Mr. A. Scheffer
, Administrator of the Federal Railroad Administration.
. Lang, we are pleased to have you here this morning in what,
I think, is your first appearance before this committee.

I cannot refrain, however. from expressing some regret that the
Secretary of Transportation, Mr. aB_l;)]{d, is unable to be here this morn-
ing to open our discussion. I certainly wish that he could participate
in our deliberations for I do not wish him to be in the disturbed F)én—
tion which he says that he is in, to do “everything within his legal
power” to undo the work of this committee. ]

I have the greatest difficulty in comprehending the approach which
your Department seems to take as fo the tripartite form of government
which our Founding Fathers established for this country.

Under this, it is my impression that it is the Congress which makes
policy decisions and that it is the executive branch which carries them
out.

Unfortunately, it seems to be our repeated experience as was evident
when some labor legislation was pending before this committee some
months ago that the Department feels that it is up to the Department to
dictate rather than suggest what should be done and that if we have
a view which differs in any respect, the Department then rushes into
print in questionable rhetoric.
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REPORT OF THE TASK FORCE ON RAILROAD SAFETY

Washington, D.C., MJO 1969.

T
Deas Mz Szcexrany: I pleased to transmit the

mmmmdamdﬂnhk.mﬁummnihudnf m .

ﬂhhlﬁhedmmmlmﬂsd:mndthehakﬁmz,lwngm

demmm
onﬂ:eﬁ. all the members made this report possible.
; R. N. Warnax.

t?mt Secretary of Transportation, we, the repre-

State task foree o
mgulmmmmtm. to examine

safety and to advise the The task force began meeting

Ma l,lW,mdmdﬁmvﬂn&nthhmhmnim

dnﬂm-ndupmdm.l)mmwﬂn

F Railroad Administration and its Buresa of Safety

“used for of is of m‘l‘]mngmednpan
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resulting from all types of raiiroad accidents, and rank second to
aviation mishaps in severity. Annually, about 4,000 accidents
approximately 1,600 desths, which is also a matier of major public
concern.

The yearly totals of crossing sccidents, and accident casuslties, in
ﬂmlmlnﬁnd.unbamvﬂdmdyhthemﬁmd
smount of rail and highway miles tra’ and to the effects of major
crossing safety improvement programs. The trend in both accidents

the total number of crossings. However, Federal funds may not be
mmmmnqﬂmwrﬂstm&MGn
Fedawmmd Lo the sty
on id system remaining 80
i of the total. A certain number of safeiy i vements are
made curently the carmiers and State local agencies
on crossings noi on the id system. There is an imperative

'ﬂn&mmmhm:qmma
increase, by yardstock, over the 4,148 recorded in 1961.
ments account urﬁwo—ghinhafﬂnﬁohl
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of additional funds to meet the increasing costs of crossing
m-&mmwmmmdm
mﬁ&mmmmm:hnﬁlga
wmhm%mwtﬂgﬁ of

%Whﬂﬁm@qmmyinmmb- :

SUMMARY COXCLUSIONS

the three groups on the task force, pu-ﬁmm & to
hasi % raihar 8 A & hes
mutuality of interest in railroad safety. The consensus view of the
task force is as follows: " . - -
Raiiroad safety is a problem, national in scope, of concern to Federal
and State Governments, as well as labor and mansgement and which
hxsbemnmhdinrmmtmﬂmmm' m the number of
train accidents, 3 is.
Flhhmslmlﬁnghmxﬂmcdwﬂl;nk md .atg:ﬁ
utm’srgs.'m“sxuﬁmmdm number
ion of hazsrdous materials—chemicals, gases, ex—
plosives, and fuels—3s an economiec necessity. Involvement of these
materials in train accidents creates a new dimension of public concern.
over railroad safety. s
Reported csnses of frain accidents sre almost evenly divided
among defects in or failure of track and roadbed, defects in or failure-
of equipment, and human error. k
instances, g;:uﬁeﬁnm,a:ﬂm&,“ : ‘d”“'m]:'iaoy
u-

P, s e e s e e
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In 1893, Congress passed the first Safety Act. Then and iIn
later years various Federsl statutes varying degrees of Fed-
eral authority over locomotives, sign. systems, hours of service

on certain employees, handbrakes,
grab irons, running boards, sill steps, snd drait gears on rolling stock,

F mdomtmnrtbstm&s,wheds,mdaﬁimofﬁ
road cars nor their design, consiruction, or maintenance. Bridges
e T it B s St ety
ity governs is no ity o
promulgate standsrds for qmﬁhwlwm-
ments, and training, nor fo uniform operating rules.

Railroad safety is wide in scope and requires 2 more com i
national ch. Of first prionty is treatment of total rail safety by
relating all 1ts vanious facets to definite goals. This demands a coords-

‘the sndustry. It scems imperative that farmal, intepsive wain-

£ be Sori with human factors research_
e e
- to change so that 2 high level of safety may be maintained.
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purpese of insuring
mmdhmmnmmﬂmmﬂmtm
et utilizing

9. The dTThﬁoninmhnﬁmvnﬂamdm-
ance of the task force appro committees

Beattie, executive

can Railroads; William D. viee president,
mqpﬂlﬁlnﬁ, Southern | Co; Jamm& =
board Coast Line Railroad; :g V. _vice
8 ’ Balti Ohi
m} ‘hl Ohi . .
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enmmdthemthuhavemdenﬂlmdsfetyamttuofpubhc
concern and agreed on a hist of recommendations. The report and
recommendations were presented to the Secretary on June 30, for his

by the increase in the number of train secidents, particularly derail-
=,
m;ﬁnu&fmfm&awmd&umlmmﬂnmtﬂm,shoﬁ
of broad Federal regulation, may not adequately meet the situation.
A , the three groups on the task force unanimously agreed
that nﬂmdtﬂt:&mmypmcimmﬂmm
*o meet the rail safely problem.
Their specific recommendations were, and I will quote these:
E S m&wdmmmmmm

mmmmmummmmamw
2 In order io sirengthen the mdlﬂ:ﬂﬂﬂ-ﬂb‘

opportunity
Teasonableness, and practieability of each such proposs]l prier to sdoption. The
m

rlght'

This is sort of an endorsement of that general princip!

Mr. Warmeax. We think that S. 1933 Smm]h:rﬂm,]scertmlr
in the right direction. It has made a greater awareness of this prob-

Iem that we probably didn’t have before, and with some reservations,
“thmkthxtﬁmhiﬂlsgood.ltlsmﬂwnghtdanethmklt
might go a little farther.

Senator Harrse. T understand that. We also want to have a Jitile bit
of difference between the administration and legislative branch.

Now, I want to come back to part 2 here, the creation of a National
Raihmd

Mr. Wi : Yes, the State regulatory lic

HITMAN. commissions are the

'l'heymprf’mtﬂn&:m po
Senator Hsgrse. They represent the States; yes, I know, but In most

of the advisory committees which have been established, for example.

under the Pipeline Safety Act, it provided for public members to be

a mwmmmﬁmmﬂnrm

local, management, or labor representatives.
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T would hope when you go back with the task force for drafiing
addmmnlhgﬁhhmthatrmwouldtmngﬂntpnntmﬁmattmtm
1 just completed, in Washington, a review of the Pipeline Act itself,
and in that case T was disappointed that the public members which
had been selected in many instances seemed to have some conflict of
mm%e?atnamnte&wuhthemﬂustrymﬁ,andthnﬁom,
whﬂﬂmhﬂhﬂgformgemnlmfetyfor&npuhhe.Thm
}-;Bst;emnﬂcthbmgMexcem the purpose of providing safety
r the public.
One other thing, is it your idea that the advisory commitiee must
bm:li;;- safety mgulamm_ and give approval prior to their issuance
1
Mr. Warmsax. }o ; I dont believe that was our intention, although
th:scertamlvhasm)thennad&ﬁmlm
Senator Hazrse. Yes; I understand.
m):r Wamsas. Ww@dmmﬁmm,andtomkem
each segment indusiry, both r management. and
thepnblmmtemstweprdecteﬂ———
Senator Hierse Generslly speaking, T am in favor of it, it works
er:b:emelywel]tlth“omnlSecnnh
A]] you may proceed.
m(mdmg)

mﬂﬂmmmm:mﬁnhmmm

- - s
mmmemmmmmrmmw
Act of 1968

Senator Hizrse. On ithat T recall that in our review of the
Natural Gas Pipeline Safety Act of 1968, it seemed evident that if the
law had not provided for State participation nothing at ail would
have happened because the Federal Government was incapable of
sction.

Mr. Warraax, Thank you.

memmmmmmmmpdm—
thority o the Association of Amervican Railroads’ Bureau of Explosives in ceviain
areas of the Tramnsporiziion ¢f Explosives and Other Dangerous Articles Act
3. A research program be initiated by Government and industry into railroad
. which should be fonded immediately for an imitial three year

research programs.

rzilroad mansgement, regulatory
mmmmmmmmmmmMMmm
wniform and t0 ideniify cavses more accuraiely.
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- Now, these are the eight recommendations of the task force.

In my these recommendations are strong guidelines from
the rai i its manl&'hte for the Fed-
eralm]empm emplo] regralators

Ofgrmts:gmﬁmmlsﬂmfad: the recommendations
ummmsofmmt,hbor :ndﬁ:eShm e have
report 4 the Sage fo 3 e o ofcoopertaion a3 mioe
a new era
m to build from base of interest
andmmmmneatto mfety.amnmgfulpmgnmﬂ!ﬂwiﬂget
the iob done.
The task force had one final recommendation and that was for the
sacretmytodmftlegnJabmtn implement the report. We are hold-

mﬁ'he meeting on that subject July 16
many aspects of the railroad safety problem have been dis-
cussad at some length by me arnd other wifnesses at the first hearing
in Washington. I do not plan to go into them today, but I am im-
that there are two 2reas of railroad where the the public
particalarly invoived. These are the involvement of hazard-
ous materials in train accidents and grade crossing safety.
Railroad tracks erisseross the Nation and every area
MFmamImldﬁknm&mﬂmtmmﬂn-mvdwd
Tofnﬂﬂfdymmmthumpﬂ&mm
arlier, I supplied the committee a list of some 39
which, since 1964, had to have some of their residents
when 2 train accident cansed 3 poblic hazard. Of these 39, three were
located in Indiana according to our records.
On November 9, 1965, 15 cars of a Pennsylvania Railroad
train derailed. One of the cars was a fank car which

mught
Residenis of a house the track
Wmmhnam a near

At Dunreith, Ind., on January 1, 1968, 23 ears of a Pennsylvania
Bp_ma&hamderuledmdudmgﬁmarsmammg losive or
dm@&&&ﬁemwmaﬂmm
were evacuated. Extensive properiy damage also resulted.

This year on February 25, a Penn Central derzilment at Pershing,
M(MGM),mvdwdﬂSmm‘?ofwhmhmmﬂhu—
ardonsmatenals.Onew‘kmhume&mdamthermpmdmed.
About 400 persons were evacuated.

- Inadd:&on,ﬂ:emmanufhertnmamdﬂlt at Rensselaer——

- Senpater Hizrxs. Bennselaer is the home of a collezgue and also the
home of a former U.S. Congressman, Charles S. Halleck.

ﬁrﬂWﬂi‘r?AI I am sorry, I shonld have known that.

ter.

- Mr. Warssax (mntmnmg) Rensselser, Ind., March 1, 1969, which
mmvedhammulgms whldldldmtnqmem:hmof
any ecitizens.

Hovmm:tofc]mrl ﬁ, and explosives in inferstate

fact of Iife. Hmm‘smyamltheoﬁut
lwhmlﬂllndwdfncdnpmdonthlnihbihty
for prodnection, fertilizers, and pnnﬁuhm.Byallmﬁn
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mmmmmmummwm
mcmumsdﬂ:wamummmh

with safety.
{d) Any final agency action taken under this section is subject to jodicial re-
view as provided in chapter T of title 5 of the United States Code.

HAZAEBOUS MATERTALS
Sec. 3. (a) The Secretary shall:

reasonableness, of soch proposal. Each report by
the Committee shall be included in the record of any proceeding that may be
held on sarch
STATE EEGULATIONS

neacribulnles,
the subject matier of the Siate or loeal law=, rules, regulations, or stapdards
STATE PAETICIPATION
Sec. & (a) It is the policy of mmmmmmwmam
xmmumhmmm economic manner, the
Secreiary shall encourase maximam ejoperation between the Federal Govern-
ment and the various State governments in carrying out this Act.

e ) -
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(¢) The Secretary may grant such exeeptions from the requirements of any
of the rules, regulations, or standavds preseribed under this Aet or ncorporated
herein by subsection (a) of section T as he finds to be in the publie inferest and
consistent with railroad safety. Notice that an exemption is nnder (-ous_ulerm
tion shall be given all interested parties. Exemptions shall be granryd without
hearing unless an interested party shall demand a hearing in which case a
hearing in accordance with § 553 of Title 5 of the United States Code shall be
Teld. Such hearing shall be held in advance of action on any pr iposed exemption
unless the Secretary shall find that an emergeney exists and that the civennt-
stances make advance hearing inapproprinte in which ease sueh heavings sh‘:tll
be held as soon as practicable thereafter to determine whether such exemption
shoulid he continned.

HAZARDOUS MATERIALS

SEc. 3 () The Secretary shall: =Y

(1) Establigh such facilities and technical staff as are necessary to maintain
within the Federal Government the capability to evaluate the hazards con-
nected with and surrounding the various hazardous materials being shippesd.

2) Malntain a central reporting system for hazardons materials accidents
and incidents to provide technical and other informeation and advice to the law
enforcement and fire fighting personnel of communities and to carriers awd ship-
pers for meeting emergencies connected with the transportation of hazardous
miterials.

(31 Conduet an accelerated review of all aspects of hazardous materials
trausportation to determine and recommend appropriate steps which can be
taken fmmediately to provide greater control over the safe movement of =nch
materials,

(4) Make rules and regulations with respect to the packaging, handling. and
all other aspecis of safety in the transportation of hazardous mafterials.

(b) The anthority granted the Secretary by this Act shall be in addition to
the authority granted by sections 831 to 835, inclusive, of Title 18 of the United
States Code,

HATLROAD SAFETY AUVISORY COMMITTEE

Sec. 4(a) The Secretary shall establish a Railroad Safety Advisory Commir-
tec to advise, consult with and make recommendations to the Department coun-
cerning railroad safety. The Commiitee shall consist of the Federal Railroad
Administrator, who shall be chairman, and eight members appointed by the
Secretary as follows: two public members and two members each from railroad
management, railroad labor organizations, and the national organization of
the state commissions referred to in sections 202(b) and 205(f) of the Inter-
state Commerce Act, as amended. Members shall be appointed by the Secretary
for a term not to exceed three years, Members of the Committee, other thau
those regularly employed by the I'ederal Government, may be compensated in
aceordance with the provisions of section 9 of the Department of Transporin-
tiom Aet (RO Stat, 931, 944), Service under this section shall not render sueh
appointed members of the Committee employees or officials of the United States
for any purpose.

ib) The Secretary shall prior to publication submit to the Commitiee all
proposed rules, regulations, and standards and amendments or repeals thereof
and afford such Committee a reasonable opportunity, not to exceed sixty duys
uniess extended by the SBecretary, to submit a report on the necessity, technical
feasibility, reasonableness, and practicability of such proposal. Each report hy
the Committee shall be included in the record of any proceeding that may he
held on such proposal.

STATE REGULATIONS

Sec. 5 Existing state or loeal laws, rules, regulations or standards relating
to railroad safety, shall remain in effect unless the Secretary shall have pre-
seribed rules, regulations, or standards covering the subject matter of the state
or local laws, rules, regulations or standards.

STATE PARTICIPATION

SEC. 6 (a) It is the poliey of the Congress that in order to promote the safoty
of conunon carriers by railroad in the most practicable and economie manner,
there shall be maximum ecooperation between the Federal Government and
the various state governments, To that end the following provisions shall apply :
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HAZARDOUS MATERIALS

SEc. 3. (a) The Secretary shall:

(1) Bstablish such facilities and technical staff as are necessary to maintain
within the Federal Government the capability to evaluate the hazards connected
with and surrounding the various hazardous materials being shipped.

(2) Maintain a central reporting system for hazardous materials accidents to
provide technical and other information and advice to the law enforcement and
fire fighting personnel of communities and to carriers and shippers for meeting
emergencies connected with the transportation of hazardons materials,

(3) Conduct an accelerared review of all aspects of hazardous materials trans-
portation to determine and recommend appropriate steps which can be taken
immediatelr to provide greater control over the safe movement of such materials.

th) The authority granted the Secretary by this Act shall be in addition to
the authority granted by sections 8§31 to 833. inclusive, of title 18 of the United
States Code.

RAILROAD SAFETY ADVISORY COMMITTEE

SEc. 4. (@) The Secretary shall establish a Railroad Safety Advisory Com-
mittee to advise, consult with and make recommendations to the Department
concerning railroad safety. The Committee shall consist of the Federal Rail-
road Administrator, who shall be chairman, and eight members appointed by
the Seeretary as follows: two public members and two members each from
railroad management, railroad labor organizations, and the national organiza-
tion of the State commissions referred to in sections 202(b) and 205(f) of the
Interstate Commerce Act, as amended. Members shall be appointed by the See-
retary for a term not to exceed three years. Members of the Committee, other
than those regularly employed by the Federal Government, may be compensated
in accordance with the provisions of section 9 of the Department of Transpor-
tation Act (80 Stat. 931, 944). Service under this section shall not render such
appointed members of the Committee emplovees or officials of the United States
for any purpose.

(b) The Secretary shall prior to publication submit to the Committee all
proposed rules, regnlations, and standards, and amendments or repeals thereof,
and afford such Committee a reasonable opportunity, not to exceed sixty days
unless extended by the Secretary, to submit a report on the necessity, technical
feasibility, reasonableness, and practicability of such proposal. Each report by
the Committee shall be included in the record of any proceeding that may be
held on such proposal.

STATE REGULATION

SEC. 5. State or local laws, rules, regulations. or standards relating to railroad
safety in effect on the date of enactment of this Aet. chall remain in effect
unless the Secretary shall have prescribed rules, regulations, or standards cov-
ering the snbject matter of the State or local laws, rules, regulations, or

standards.
STATE PARTICIPATION

SEc. 6. (a) It is the policy of the Congress that in order to promote the safety
of common carriers by railroad in the most practicable and economic manner,
the Secretary shall encourage maximum eooperation between the Federal Gov-
ernment and the various State governments in earrying out this Aet.

{b) State participation shall be by agreement entered into with the State by
the Secretary. The Secretarr may, upon the request of the State, authorize it
to provide all or any part of the inspection services and related programs neces-
sary or desirable to obtain compliance with rules, regulations, and standards
prescribed by the Secretary under this Act where he finds that such State par-
ticipation will assist in achieving the purpose of this Act and that the State
has the capacity to earry out the agreement under the guidance of the Secretary.
The Secretary shall require annual reports from participating States containing
mmhl in:grmntion a8 he may require to determine if such agreements will be
continued.

(e) In the event of State participation, the Secretary may provide for reim-
bursement of all or a part of the funds to be expended by the State on a fair
and equitable basis under rules and regulations promulgated by the Secretary
under this Act.
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In surveying the situation shortly after taking office as Secretary,
several things became apparent to me. While it was clear that the
Federal Government had not been active enough, it was equally clear
that the Federal Government acting alone could not solve the problem.
We needed the cooperation of the other principal parties involved;
namely, railroad management, railroad labor, and the State regula-
tory agencies. Since the Department had been unable to obtain sup-
port for the bill it submitted to the last session of the 90th Congress,
I felt a new approach was imperative, Consequently, in April of last
year, I invited representatives from railroad management and labor
and the State regulatory commissions to participate in a task force
chaired by the I‘%l(lleral Railroad Administrator. Its mission was to
identify the problems of rail safety and recommend appropriate
courses of action.

The task force submitted its report on June 30, 1969, and recom-
mended :

That the Secretary of Transportation have authority to promulgate
regulations in all areas of railroad safety.

hat a national Railroad Safety Advisory Committee be established
to advise the Secretary.

That present State and local rail safety laws and regulations remain
in force until and unless preempted by Federal action.

That a research pro(gimm into railroad safety technology be initiated
by Government and industry.

That an expanded and concerted program on grade-crossing safety
be undertaken,

Based on the task force’s work, the administration submitted a
legislative proposal to the Congress on October 15, 1969. This proposal
was introduced in the House as H.R. 14417 and H.R. 14419, and in the
Senate as S. 3061. Hearings were held by the Senate Commerce Com-
mittee in October of 1969. The bill which the Senate passed on Decem-
ber 20, 1969, and sent to the House (S. 1933) embodies some desirable
features from the administration bill, and some entirely new provisions.
I would like to compare S. 1983 with the administration’s proposal and
indicate the provisions which are of concern to us. I will also submit
separately for consideration by the committee several technical amend-
ments to S. 1933.

The basic areas of difference between S. 1933 and the administra-
tion’s proposal are (1) the scope of Federal regulatory authority; (2)
the time schedule by which regulations must be promulgated; (3) the
scope of State recrulatory authority; (4) the nature and extent of State
participation; (5) the extent of the repeal of existing statutes; (6) the
use of safety accident reports in damage suits; and (7) the establish-
ment of an advisory committee. I will discuss each of these in order.

First, the scope of Federal regulatory authority : The scope of regu-
latory authority under S. 1933 varies significantly from the adminis-
tration propnsal with respact fo the railroads to be regulated. The Sen-
ate renort accompanvine S. 1933 states that “the term ‘railroads’ is
intend~d to encompsss all those means of rail transportation as are
commonly included within the term.” So described. the bill would cover
private railrrads and purely intrastate railroads such as logging lines
and steel and plant railroads.

Add. 33



124

my far right, Mr. Henry Wakeland, Director of our Bureau of Surface
Transportation Safety; on my immediate right, Mr. Thomas Styles,
Chief of our Ra-ilroag and Pipeline Safety Division; and to my left,
Mr. David Zimmermann, who is our Deputy General Counsel.

The Safety Board welcomes this opportunity to testify in support
of legislation which would authorize the Secretary of Transportation
to prescribe rules, regulations, and performances and other standards
for all areas of railroad safety and to conduct railroad safety research.

The Board in early 1968 conducted a general review of railroad acci-
dent data for train accidents covering tl%: period of 1961-67. Our study
revealed a progressively worsening trend in rates of cccurrences,
deaths, and damage. Especially disturbing was the fact that many
freight train acciﬁents in recent years involved hazardous or toxic
materials, resulting in fires, or the escape of poisonous or hazardous
materials followed by mass evacuation of populated areas. We indi-
cutgd our concern to the Department of Transportation on April 3,
1968.

In our letter we noted that total train accidents, exeluding train
service and nontrain accidents had increased dramatically between
1961 and 1967. Derailments were the single most important cause of
train accidents, accounting for 65 percent of all train accidents in 1966,
and over 80 percent of the damage to track and equipment. Collisions
were the next most important cause, 23 percent of 1966 train accidents.

We urged the Department of Transportation to study the problem
and initiate either new or augmented action to improve the railroad
safety picture. We stated that we believed the primary responsibility
for improved railroad safety should rest upon railroad management
and labor but that if it should appear to the];)epm-tment that manage-
ment and labor could not or were unable to meet the challenge
promptly and arrest the worsening railroad accident picture, con-
sideration should be given to mpg;rting or proposing Federal legis-
lation which would provide the Department with agditional safety
re%Iatory authority. )

wing 1968 and 1969 little has occurred to cause the Board to
believe that the railroad safety problem has improved or that the
challenge of effecting specific solutions in hazard areas has been met.
The updating of railroad accident statistics indicates that total train
accidents, excluding train service and non-train accidents, had risen
to 8,028 in 1968, and an estimared 8.529 in 1969.

The Board’s investigations and determinations of cause of railvead
accidents has confirmed what the statistics tell ns and indicate a rela-
tionship between accidents and the absence of the regulatory aunthorvity
in the bepartment of Transportation. The Safety Board’s initial in-
volvement in railroad safety began when it participated in the inves-
tigntion of a fatal head-on eollision of two New York Central
Railroad freight trains which occurred in New York City in May of
1967 taking the lives of six employees.

We do have some pictures, Mr. Chairman and members, that have
been distributed, and pictures 1 and 2 are in reference to the New
York City accident.

(For pictures referred to see pp 130-140.)

Mr. Reep. In July 1967, the Board held a hearing in this case,
and on January 26, 1968, issued a report. In our report we identified
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