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House Bill 175
Public Safety — Ammunition — Sales and Transfers
UNFAVORABLE

House Bill 175 is a classic example of misguided legislation which has no clear purpose
and no return on investment benefit. While we fully expect the proponents to
characterize this as a public safety or crime reduction effort, there is no evidence to
support this.

This measure does carry with it the potential for law enforcement to use the sales lists to
identify and harass law-abiding gun owners in Maryland who have legally purchased

ammunition in Maryland.

Legislation Issues:

1. P. 2, Line 16 Many gun owners do not have or need an HQL (some chose to own
only long guns)
a. lIssuance of an HQL is no predictor of future behavior.
b. HQLs are valid for 10 years.
c. Background checks on HQL applicants do not reflect criminal activity for
which the person has never been charged and convicted.
2. P. 2, Lines 17-19 There is no way to guarantee that ammunition sold at a target
range will not be transported off the range.
3. P. 3, Lines 9-10 Federal law prohibits the use of NICS for anything other than
firearm purchases and transfers. (See attached documentation)
a. Background checkis a snapshot in time and no predictor of future behavior.
b. Background check will not reflect criminal activity for which the person has
never been charged and convicted.
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Legislation Issues: (continued)

4. P. 3, Lines 16-19 Ammunition vendors will be compelled to acquire hardware and
software infrastructure dedicated to the sale of ammunition which creates an
economic hardship.

a. In-store electronic records will be subject to potential misuse by store
employees and internet hackers who might sell the “gun owner names and
addresses” to criminals.

5. P4, Lines 1-6 The Maryland State Police will be burdened with the immense cost
of creating an entire data collection and retention system for tens of thousands of
purchases every year. The fiscal note alone will be daunting.

6. P.4,Lines 7-9 The term “law enforcement purposes” is open ended and subject to
interpretation and no mention of the need for a warrant is included.

7. P.4,Lines 18-20 The penalty for a violation is not less than $1,000 per offense and
could exceed the national debt as the language of the bill contains no upper limit
on the amount of the fine imposed.

Secondary Impact:

Law abiding gun owners can, and probably will as a form of protest, simply avoid the
hassle by driving less than 45 minutes to another state and stocking up on ammunition.
The net result will be a negative impact on the income of hundreds of small businesses,
which will reduce the sales and income taxes they pay for the business was well as their
personal income tax obligations.

Many who do not already load their own ammunition, will take advantage of the cost
savings and performance advantages inherent with loading their own ammunition

It will also reduce the revenue generated under the Pittman Robinson Tax which places
an 11% surcharge on ammunition sales. These funds will no longer go the Maryland
Department of Natural Resources.

If HB 175 becomes law, it will probably spawn a cottage industry of felons going out of

state to purchase ammunition, which they will in turn, sell on a new black market in
Maryland.
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Once purchased, ammunition is impossible to track which makes this bill virtually
impossible to enforce.

We respectfully urge an unfavorable report on House Bill 175.

John H. Josselyn
2A Maryland
March 01, 2021
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28 CFR
§ 25.6 Accessing records in the system.

(a) FFLs may initiate a NICS background check only in connection with a
proposed firearm transfer as required by the Brady Act. FFLs are strictly prohibited
from initiating a NICS background check for any other purpose.

Source: https://www.law.cornell.edu/cfr/text/28/25.6

Excerpt:
§ 25.6 Accessing records in the system.

(a) FFLs may initiate a NICS back- ground check only in connection with a
proposed firearm transfer as required by the Brady Act. FFLs are strictly prohibited
from initiating a NICS background check for any other purpose. The process of
accessing the NICS for the purpose of conducting a NICS background check is
initiated by an FFL’s contacting the FBI NICS Operations Center (by telephone or
electronic dial-up access) or a POC. FFLs in each state will be advised by the ATF
whether they are required to initiate NICS background checks with the NICS
Operations Center or a POC and how they are to do so.
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an agency with express or implied au-
thority to perform POC duties pursu-
ant to state statute, regulation, or ex-
ecutive order.

Proceed means a NICS response indi-
cating that the information available
to the system at the time of the re-
aponse did not demonstrate that trans-
fer of the firearm would violate federal
or state law. A ‘‘Proceed’ response
would not relieve an FFL from compli-
ance with other provisgions of Federal
or state law that may be applicable to
firearms transfers. For example, under
18 U.8.C. 922(d), an FFL may not law-
fully transfer a firearm if he or she
knows or has reasonable cause to be-
lieve that the prospective recipient is
prohibited by law from receiving or
possessing a firearm.

Record meang any item, collection, or
grouping of information about an indi-
vidual that iz maintained by an agen-
¢y, including but not limited to infor-
mation that disgualifies the individual
from receiving a firearm, and that con-
tains his or her name or other personal
identifiers.

STN (State-Assigned Transaction Num-
ber) means a unigue number that may
be assigned by a POC to a valid back-
ground check inguiry.

System means the National Instant
Criminal Background Check BSystem
(NICS).

[Order No, 2186-98, 63 FR 58307, Oct, 30, 1998,
as amended by Order No. 2727-2004, 69 FR
43900, July 23, 2004]

§25.3 System information.

(a) There is established at the FBI a
National Instant Criminal Background
Check SBystem.

(by The system will be based at the
Federal Bureau of Invesgtigation, 1000
Custer Hollow Road, Clarksburg, West
Virginia 26306-0147.

(c) The system manager and address
are: Director, Federal Bureau of Inves-
tigation, J. Edgar Hoover F.RB.I. Build-
ing, 935 Pennsylvania Avenue, NW,
Washington, D.C. 20535.

$25.4 Record source categories.

It is anticipated that most records in
the NICS Index will be obtained from
Federal agencies. It is also anticipated
that a limited number of authorized
state and local law enforcement agen-

§25.6

cies will voluntarily contribute records
to the NICS Index. Information in the
NCOIC and III systems that will be
searched during a background check
has heen or will be contributed volun-
tarily by Federal, state, local, and
international criminal justice agen-
cies.

§25.5 Validation and data integrity of
records in the system.

(ay The FBI will be respongible for
maintaining data integrity during all
NICS operations that are managed and
carried out by the FBIL. This responsi-
bility includes:

(1y Ensuring the accurate adding,
canceling, or modifying of NICS Index
records supplied by Federal agencies;

(2) Automatically rejecting any at-
tempted entry of records into the NICS
Index that contain detectable invalid
data elements;

(3) Automatic purging of records in
the NICS Index after they are on file
for a prescribed period of time; and

(4y Quality control checks in the
form of periodic internal audits by FBI
personnel to verify that the informa-
tion provided to the NICS Index re-
maing valid and correct.

(by Each data source will be respon-
sible for ensuring the accuracy and va-
lidity of the data it provides to the
NICS Index and will immediately cor-
rect any record determined to be in-
valid or incorrect.

§25.6 Accessing records in the system.

(a)y FFLg may initiate a NICS back-
ground check only in connection with a
proposed firearm transfer as reguired
by the Brady Act. FFLg are strictly
prohibited from initiating a NICS
background check for any other pur-
pose. The process of accessing the NICS
for the purpose of conducting a NICS
background check is initiated by an
FFL’s contacting the FBI NICS Oper-
ations Center (by telephone or elec-
tronic dial-up access) or a POC. FFLs
in each state will be advised by the
ATFEF whether they are required to ini-
tiate NICS background checks with the
NICS Operations Center or a POC and
how they are to do so.

0 ACCO3s 0 e INICS tILTougi tne FB1
NICS Operations Center. FFLs may con-
tact the NICS Operations Center by use
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§25.6

of a toll-free telephone number, only
during its regular business hours. In
addition to telephone access, toll-free
electronic dial-up access to the NICS
will be provided to FFLs after the be-
ginning of the NICS operation. FFLs
with electronic dial-up access will be
able to contact the NICS 24 hours each
day, excluding scheduled and unsched-
uled downtime.

(c)(1) The FBI NICS Operations Cen-
ter, upon receiving an FFL telephone
or electronic dial-up reqguest for a
background check, will:

(i) Verify the FFL Number and code
word;

(ii) Assign a NICS Transaction Num-
ber (NTN) to a valid inquiry and pro-
vide the NTN to the FFL;

(iii) Search the relevant databases
(i.e., NICS Index, NCIC, III} for any
matching records; and

(iv) Provide the following NICS re-
sponses based upon the consolidated
NICS search results to the FFL that
requested the background check:

(A) ““Proceed” response, if no dis-
qualifying information was found in
the NICS Index, NCIC, or III.

(B) “Delayed” response, if the NICS
search finds a record that requires
more research to determine whether
the prospective transferee is disquali-
fied from possessing a firearm by Fed-
eral or state law. A ““Delayed’ response
to the FFL indicates that the firearm
transfer should not proceed pending re-
ceipt of a follow-up “*Proceed’ response
from the NICS or the expiration of
three business days (exclusive of the
day on which the query is made),
whichever occurs first. (Example: An
FFL requests a NICS check on a pro-
spective firearm transferee at 9:00 a.m.
on Friday and shortly thereafter re-
ceives a “Delayed” response from the
NICS. If state offices in the state in
which the FFL ig located are closed on
Saturday and Sunday and open the fol-
lowing Monday, Tuesday, and Wednes-
day, and the NICS has not yet re-
sponded with a *Proceed” or “*Denied”
response, the FFL may transfer the
firearm at 12:01 a.m. Thursday.)

() ““Denied” response, when at least
one matching record is found in either
the NICS Index, NCIC, or III that pro-
vides information demonstrating that
receipt of a firearm by the prospective

28 CFR Ch. | (7-1-12 Edition)

transferee would violate 18 U.8.C. 922
or state law. The “Denied’ responsge
will be provided to the requesting FFL
by the NICS Operations Center during
its regular business hours.

(2) None of the responses provided to
the FFL under paragraph (c)(1) of this
section will contain any of the under-
lying information in the records
checked by the system.

(dy Access te the NICS through POCSs.
In states where a POC is designated to
process background checks for the
NICS, FFLs will contact the POC to
initiate a NICS background check.
Both ATFEF and the POC will notify
FFLs in the POC’s state of the means
by which FFLs can contact the POC.
The NICS will provide POCs with elec-
tronic access to the system virtually 24
hours each day through the NCIC com-
munication network. Upon receiving a
request for a background check from
an FFL, a POC will:

(1) Verify the eligibility of the FFL
either by verification of the FFL num-
ber or an alternative POC-verification
system;

(2) Enter a purpose code indicating
that the query of the system is for the
purpose of performing a NICS back-
ground check in connection with the
transfer of a firearm:; and (3) Transmit
the request for a background check via
the NCIC interface to the NICS.

(e) Upon receiving a request for a
NICS hackground check, POCs may
also conduct a search of available files
in state and local law enforcement and
other relevant record systems, and
may provide a unigque State-Assigned
Transaction Number (STN) to a valid
inguiry for a background check.

(f) When the NICS receives an inquiry
from a POC, it will search the relevant
databases (i.e., NICS Index, NCIC, III)
for any matching record(s) and will
provide an electronic response to the
POC. This response will consolidate the
search results of the relevant databases
and will include the NTN. The fol-
lowing types of responses may he pro-
vided by the NICS to a state or local
agency conducting a  hackground
check:

(1} No record response, if the NICS
determines, through a complete search,
that no matching record exists.

450

Page 6 of 7

March 01, 2021



HBO0175_Testimony

Department of Justice

(2) Partial response, if the NICS has
not completed the search of all of its
records. This response will indicate the
databases that have been searched (i.e.,
III, NCIC, and/or NICS Index) and the
databages that have not been searched.
It will also provide any potentially dis-
qualifying information found in any of
the databases searched. A follow-up re-
sponse will be sent as soon asg all the
relevant databases have been searched.
The follow-up response will provide the
complete search results.

(3) Single matching record response,
if all records in the relevant databases
have been searched and one matching
record was found.

(4y Multiple matching record re-
spongse, if all records in the relevant
databases have been searched and more
than one matching record was found.

(gy Generally, based on the re-
spongse(s) provided by the NICS, and
other information available in the
state and local record systems, a POC
will:

(1} Confirm any matching records;
and

(2) Notify the FFL that the transfer
may proceed, is delayed pending fur-
ther record analysis, or 1is denied.
“Proceed” notifications made within
three business days will be accom-
panied by the NTN or STN traceable to
the NTN. The POC may or may not
provide a transaction number (NTN or
STN) when notifying the FFL of a
“Denied’ response.

(h) POC Determination Messages. POCs
shall transmit electronic NICS trans-
action determination messages to the
FBI for the following transactions:
open transactions that are not resolved
before the end of the operational day
on which the check is requested; denied
transactions; transactions reported to
the NICS as open and later changed to
proceed; and denied transactions that
have heen overturned. The FBI shall
provide POCs with an electronic capa-
bility to transmit this information.
These electronic messages shall be pro-
vided to the NICS immediately upon
communicating the POC determination
to the FFL. For transactions where a
determination hags not been commu-
nicated to the FFL, the electronic mes-
sages shall be communicated no later
than the end of the operational day on

§25.6

which the check was initiated. With
the exception of permit checks, newly
created POC NICS transactions that
are not followed by a determination
message (deny or open) before the end
of the operational day on which they
were initiated will be assumed to have
resulted in a proceed notification to
the FFL. The information provided in
the POC determination messages will
be maintained in the NIC3 Audit Log
described in §25.9(b). The NICS will de-
stroy its records regarding POC deter-
minations in accordance with the pro-
cedures detailed in §25.9(h).

(i) Response recording. FFLs are re-
quired to record the system response,
whether provided by the FBI NICS Op-
erations Center or a POC, on the appro-
priate ATEF form for audit and inspec-
tion purposes, under 27 CFR part 178
recordkeeping requirements. The FBI
NICS Operations Center response will
alwayg include an NTN and associated
“Proceed,” “Delayed,” or ‘‘Denied” de-
termination. POC responses may vary
as discussed in paragraph (g) of this
section. In these instances, FFLs will
record the POC response, including any
transaction number and/or determina-
tion.

(j) Access to the NICS Index for pur-
poses unreleted to NICS background
checks required by the Brady Act. Access
to the NICS Index for purposes unre-
lated to NICS bhackground checks pur-
suant to 18 U.S.C. 922(t) shall be lim-
ited to uses for the purpose of:

(1) Providing information to Federal,
state, or local criminal justice agencies
in connection with the issuance of a
firearm-related or explogives-related
permit or license, including permits or
licenses to possess, acquire, or transfer
a firearm, or to carry a concealed fire-
arm, or to import, manufacture, deal
in, or purchase explogives; or

(2) Responding to an inquiry from the
ATF in connection with a c¢ivil or
criminal law enforcement activity re-
lating to the Gun Control Act (18
U.8.C. Chapter 44) or the National Fire-
arms Act (26 U.8.C. Chapter 53).

[Order No, 2186-98, 63 FR 58307, Oct, 30, 1998,
a8 amended by Order No. 2727-2004, 69 FR
43900, July 23, 2004]
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