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To:  Members of the House of Delegates Judiciary Committee 

From: MSBA Estate & Trust Law Section 

Date: February 18, 2021 

Subject: HB1264  – Estates & Trusts – Administration of Estates – Payment of Commissions 

and Attorney’s Fees 

Position: Support 
________________________________________________________________________ 
 

 The Estate and Trust Law Section of the Maryland State Bar Association (MSBA) supports 

House Bill 1264 – Estates and Trusts – Administration of Estates – Payment of Commissions and 

Attorney’s Fees. 
 
 Attorney’s fees and personal representative’s commissions in estates are governed by § 7-601 

et seq. of the Estates and Trust Article.  Section 7-604(a) provides as follows: 
 

“Payment of commissions to personal representatives under § 7-601 of this subtitle, 

and attorney's fees under § 7-602 of this subtitle may be made without court approval 

(emphasis added) if”: 
 

(i) Each creditor, who has filed a claim that is still open, and all interested 

persons [collectively “Interested Persons”] consent in writing to the 

payment; 

 

(ii) The combined sum of the payments of commissions and attorney's fees 

[collectively “Fees”] does not exceed the amounts provided in § 7-601 

of this subtitle [9% of the first $20,000 and 3.6% of the balance, unless 

the Will provides for a larger measure of compensation] [the “Statutory 

Cap”];  and 

 

(iii) The signed written consent form states the amounts of the payments and 

is filed with the register of wills. 

 

 The proposed bill (HB1264) does not address the situation where Fees exceed the Statutory 

Cap.  In those circumstances, it is clear that such Fees may only be paid upon petition filed with the 

Orphans’ Court, and the granting of an Order allowing for payment.  This is true even if all 
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Interested Persons consent.  Simply stated -- if Fees exceed the Statutory Cap, they must be 

approved by the Orphans’ Court before they can be paid.   

 

 HB1264 addresses only those cases where the Fees are equal to or below the Statutory Cap.  

In these circumstances, the legislature has clearly provided that Fees may be paid “without court 

approval” if (and only if) all Interested Persons affirmatively consent to the Fees.  The statute does 

not require approval of anyone other than the Interested Persons under such circumstances, and 

very specifically says that such Fees may be paid “without court approval.”  In other words, the 

legislature has already clearly spoken on this issue and has granted the Interested Persons with the 

power to monitor the amount and timing of the payment of Fees.  Attached is a copy of House Bill 

762 which enacted ET § 7-604 effective  as of January 1, 1998, which provides the initial language 

as initially passed in 1997 (see PDF page 15 -- labelled as page number 10). 

 

 Notwithstanding the clear statutory language of ET § 7-604, MAJOC has taken the position 

that all Fees in all estates are subject to review by the Orphans’ Court. The Section Council does 

not believe this to be the law in Maryland, as evidenced by the legislative history, and the plain 

language of the statute. If the Orphans’ Court have the power to deny or reduce all Fees in all 

estates, even those under the Statutory Cap with consent from the Interested Persons, then, in fact, 

no Fees may be paid without court approval – making ET § 7-604 superfluous in its entirety.  

 

The Section Council has learned from several of its members that some Orphans’ Court judges 

in Maryland disallow or reduce Fees (some routinely) even when all Interested Persons have 

consented and the Fees are at or below the Statutory Cap. The position taken by MAJOC directly 

contradicts the long-standing statutory language. In order to address this issue once and for all, the 

Section Council is suggesting a change from the word “may” to “shall” in ET § 7-604.  If changed, 

ET § 7-604 would read:  

  

“Payment of commissions to personal representatives under § 7-601 of this 

subtitle, and attorney's fees under § 7-602 of this subtitle may [shall] be 

made without court approval if ….” 

 

 This change would not strip the Orphans’ Court of powers it currently possesses. The change 

would simply clarify existing law and what has been the understanding of most practitioners since 

ET § 7-604 was enacted in 1997 -- namely that Fees can be paid “without Court approval” when 

they are at or below the Statutory Cap and all Interested Persons have consented.  

 

 As amended, the rule would remain that if even one Interested Person fails to affirmatively 

consent to the Fees, even if the Fees are at or below the Statutory Cap, then no Fees can be paid 

without prior approval from the Orphans’ Court, upon filing of a petition for Fees.  The change 

being proposed is for the very narrow situation where all Interested Persons consent in writing and 

the Fees are at or below the Statutory Cap.  
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 Attorneys and personal representatives must have some reasonable assurance of getting paid 

if they are going to effectively assist in the administration of estates.  Without such reasonable 

assurances, attorneys may be reluctant or unwilling to take on estates, and this will limit smaller or 

unsophisticated estates from having access-to-justice. 

 

The payment of Fees when the amount is at or below the Statutory Cap and each and every 

Interested Person has consented to the Fees is an efficient method of policing the payment of Fees 

in estates.  There is no reason for judicial resources to be expended to address Fees under the 

Statutory Cap that have already been reviewed and consented to by all Interested Persons. 

 
For the reasons stated above, the MSBA supports HB1264 and urges a favorable committee 

report.  

For Further Information, Please Contact: 

Anne W. Coventry 

(301) 656-8850 

acoventry@pasternakfidis.com 

Michaela C. 

Muffoletto 

(410) 332-8534 

mcm@nqgrg.com 

Christine W. Hubbard 

(410) 798-4533 

christine@chubbardlaw.com 

 

 

Jay M. Eisenberg 

(301) 230-5223 

JEisenberg@shulmanrogers.com 
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