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The D.C. Circuit's panel opinion, authored by U.S. Circuit Judge Robert L. Wilkins, holds that 
the withheld model runs are neither predecisional nor deliberative. 
 
Not Predecisional 
 
The court found that USGS "failed to introduce any evidence establishing what role the 
requested model runs played in its decision to publish the urban lakes study."[9] 
 
Although USGS argued that the relevant decision for Exemption 5 deliberative process 
privilege purposes was USGS's decision on whether to authorize publication of the study, 
the court of appeals was "faced with a record devoid of evidence that any decision-maker at 
USGS considered the discarded model runs in determining whether and in what form to 
publish the urban lakes study."[10] 
 
Not Deliberative 
 
The deliberative prong of the deliberative process privilege "focuse[s] on whether disclosure 
of the requested material would tend to discourage candid discussion within an 
agency."[11] 
 
Based on the affidavits provided by USGS, the court found that "USGS failed to establish 
how or why disclosure of the model runs would chill scientists' use of exploratory model 
runs in the future or impact the accuracy or efficiency of the Survey's operations. The 
agency's affidavits contain no explicit statement that disclosure will harm the agency's 
decision-making."[12] 
 
As to "claims that releasing the model runs will enable criticism of USGS," the court 
emphasized that "criticism is not a recognized harm against which the deliberative process 
privilege is intended to protect."[13] Further, USGS "does not explain how, if these model 
runs are disclosed, scientists will cease to conduct model runs in the future or do them 
differently."[14] 
 
Conclusion 
 
USGS, represented by the U.S. Department of Justice, contended that the working thoughts 
of a scientist, reflected by computer modeling exploratory analyses, fall within the 
deliberative process privilege. 
 
As the D.C. Circuit confirmed in its Pavement Coatings decision, however, such intellectual 
exercises, i.e., the scientific method's trial-and-error process, are not legal or policy 
deliberations, which is what Congress intended to protect when it enacted Exemption 5. 
 
Equally important, the Pavement Coatings decision makes it clear that federal government 
scientists are no different than nongovernmental scientists when it comes to making a 
published study's underlying data available to interested parties, including for the purpose 
of replicating a study to assess its validity and credibility. 
 
Like every other published study, a federal agency's published studies should not be 
immune from criticism. Indeed, because government-sponsored studies often influence 
federal, state and local policies, as they have in the case of refined tar sealant, they should 
be subjected to heightened scrutiny. 
 
The Pavement Coatings decision advances this objective by precluding federal government 
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