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Now before the House Committee on Environment and Transportation is HB 0596, 

which, if passed, will submit to the voters the proposed Article 48 of the Maryland Declaration 

of Rights, referred to herein as the Environmental Human Rights Amendment (“EHRA”).1 The 

EHRA begins by recognizing, at the highest level of Maryland law, that every person’s right to a 

healthful, sustainable environment is fundamental, inalienable, and not to be infringed. It thus 

lays an enduring foundation for the comprehensive and effective protection of that right. In 

addition, the EHRA separately prescribes the State’s duty, as trustee, to safeguard Maryland’s 

natural resources for the benefit of every person, including present and future generations. This 

analysis, prepared by the Maryland Campaign for Environmental Human Rights,2 elaborates on 

the EHRA’s purpose and effect, consistent with settled principles of constitutional interpretation.3 
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I. THE REASONS FOR A CONSTITUTIONAL AMENDMENT 

“[S]tates in the United States have a long tradition of constitutionalizing environmental 

protection.”4 Maryland is in the minority of States whose fundamental charters have no provision 

that protects the environment or natural resources.5 It is long past time to align the Declaration of 

Rights with the views of Marylanders as to “the fundamental rights of humankind.”6 As Senate 

Judiciary Committee Chair Will Smith recently observed, “studies show that without instituting 

significant protections, between 2027 and 2042 we will face seismic, dangerous, and irreversible 

shifts in the earth’s operating systems.”7 Even today, despite “the principle of equal protection of 

the laws” to which this State subscribes,8 many Marylanders—a majority of whom are members 

of historically disadvantaged communities—are facing hostile environmental conditions. These 

conditions inhibit the full expression of their human dignity. 

The EHRA does not supplant legislation intended to remedy these problems. But it will 

be the polestar for the State’s legislature, executive, and judiciary as they, respectively, create, 

implement, and interpret those remedies.9 To the extent that existing remedies are, or later will 

prove, inadequate to ensure every person’s right to a healthful and sustainable environment, or to 

resist further degradation of the State’s natural resources, the right to a healthful and sustainable 

environment will serve as a self-executing floor of protection. The State’s trusteeship duties will 

in turn undergird its own authorities to conserve, protect and enhance its natural resources.  

 

II. THE MEANING OF THE PROPOSED AMENDMENT 

The EHRA is simply worded, like other articles of the Declaration of Rights. But it is not 

a mere statement of principles. It is a directive capable of execution.10 That directive has two 

parts. First, in Subsections A and B, the EHRA enshrines an individual, enforceable right to a 



 

 

Monday, February 21, 2022  

Page 3  

 

healthful and sustainable environment that is already recognized in Maryland law.11 Second, in 

Subsection C, the EHRA defines the scope of the natural resources of which the government is 

trustee and the duties that the trusteeship imposes on the State. The preamble to this legislation 

recites four of the foundational truths that underlie and motivate the EHRA. The text of each of 

these distinct portions of the legislation is reproduced and further explained below. 

Preamble 

The four preambular statements will not appear in the Declaration of Rights. They do not 

alter the EHRA’s scope, but they do supply critical background and context for the amendment.12  

1. All living things are dependent on the gifts of a healthful environment. 

Healthful is defined as “beneficial to health of body or mind.”13 A healthful environment 

embodies those attributes of the environment that pertain to the health of living things. The law 

of Maryland has long recognized the individual right of “[e]ach person … to a healthful 

environment.”14 That right, however, has yet to be secured.15 

2. The full expression of human dignity is incompatible with a degraded environment. 

Human dignity is the recognition that every human being has equal worth that is inherent 

and inalienable. This State “recognizes and honors the value and dignity of every person.”16 

Dignity is inexorably intertwined with environmental outcomes. A degraded environment 

frustrates the realization of the civil, political, and socioeconomic rights that advance human 

dignity—many of which already are manifest in the Maryland Declaration of Rights. A healthful 

and sustainable environment thus is indispensable to the expression of human dignity. This is not 

an idea “which may be in the womb of time, but whose birth is distant.”17 It has been fifty years 

since the Stockholm Declaration on the Human Environment—for which the United States was a 

chief proponent and signatory—proclaimed, as its first principle, the “common conviction” that 
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every individual “has the fundamental right to freedom, equality and adequate conditions of life, 

in an environment of a quality that permits a life of dignity and well-being.”18 Numerous courts 

have invoked the principle of human dignity when providing redress for environmental harms.19 

 

3. A sustainable, regenerative ecosystem and stable climate are essential to support a 

vibrant society and economy. 

As Maryland law has long recognized, “[t]he protection, preservation, and enhancement 

of the State’s diverse environment is necessary for the maintenance of the public health and 

welfare and the continued viability of the economy of the State.”20  Because all economic activity 

is dependent upon the environment and its underlying resource base,21 ensuring a vibrant society 

and economy for future generations means that present-day economic activity cannot destabilize 

the climate or other elements of the State’s ecosystem. A sustainable ecosystem aligns economic 

activity with both environmental protection and human well-being.22 A regenerative ecosystem 

restores, renews, and revitalizes our sources of energy, food, and materials while ensuring that 

these life-sustaining resources remain available for both current and future generations. A stable 

climate, especially, is essential to human flourishing—as the General Assembly recently found, 

“[g]lobal warming poses a serious threat to the State’s future health, well-being, and prosperity,” 

and “endanger[s] the public health and welfare” of its people.23  

 

4. Access to a healthful and sustainable environment is a birthright of every person. 

This last preambular statement recognizes the individual right that follows directly from 

the first three statements. Dignity is a birthright of every person, and, for reasons already stated, 

one’s dignity cannot be fully realized without access to a healthful and sustainable environment. 
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Subsection A 

Every person has the fundamental and inalienable right to a healthful and sustainable 

environment. 

 Section A declares the right of each person to a healthful and sustainable environment. 

The word every means the same thing as each. Its usage here confirms that the EHRA 

creates a specific individual right rather than conferring a general benefit on the public at large.24 

The term person does not include the State.25 The descriptors fundamental and inalienable, 

which the General Assembly has already attached to the right to a healthful environment,26 

ensure a level of protection comparable to that afforded by other Articles of the Declaration of 

Rights,27 and by provisions similar to Article 48 that appear in the constitutions of other states.28 

As previously explained, a healthful and sustainable environment secures all environmental 

amenities essential to the sustenance of life and human dignity, including a stable climate, for 

present generations and those to come.  

State courts interpreting this right will not write on a blank slate. In addition to the 

substantial body of Maryland caselaw interpreting the Maryland laws addressing similar topics, 

Maryland courts will consider the work of the Maryland General Assembly and Executive, as 

well as their counterparts in other jurisdictions with similar constitutional rights. Thirty-six states 

have constitutional provisions that protect the environment or natural resources.29 Of those, 

seven States (and counting) have amended their constitutions since the 1970s to confer an 

individual right to a healthy environment.30 Those amendments have served as a backstop against 

violations of individuals’ right to a healthy environment, without “unduly displac[ing] legislative 

prerogative” to enact environmental policies, without hampering economic development, and 

without diminishing societal prosperity.31 There is no reason whatsoever to expect that Maryland 

will buck the trend of “beneficial operation of similar provisions in other jurisdictions.”32 
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Subsection B 

The right enumerated under subsection (A) of this section may not be infringed. 

 Subsection B renders the right to a healthful and sustainable environment, as declared in 

Subsection A, self-executing.33 Consistent with the General Assembly’s drafting convention, 

“‘may not’ has a mandatory negative effect and establishes a prohibition.”34 Like other 

Declaration of Rights provisions, the right conferred by Subsection (A) can be upheld against the 

government and is independent of Subsection (C).  

Subsection C 

The State shall: 

(1) Serve as the trustee of the State’s natural resources, including the air, land, 

water, wildlife, and ecosystems of the State; and 

(2) Conserve, protect, and enhance the State’s natural resources for the benefit of 

every person, including present and future generations. 

Subsection C is a distinct element of the EHRA that declares and defines the trusteeship 

of the government over the State’s natural resources. This provision likewise is designed to be 

self-executing.35 

The trustee in this case is the State, which includes its political subdivisions.36 The trust 

beneficiaries are every person—with those terms carrying the same meaning as in Subsection 

A—and include both present and future generations. These beneficiaries are protected both 

individually and in the aggregate. Put another way, the trust that Subsection C establishes will 

further the general, long-term social and economic health of individuals and society as a whole. 

The trust corpus is the State’s natural resources, which include, but are not limited to, its 

air, land, water, wildlife, and ecosystems.37 The modifier of the State excludes private property 

from the trust corpus—and thus ensures that the provision’s adoption will not be interpreted as 

an appropriation of private property. Under the common law, the State holds both navigable 
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waters and the lands beneath them in trust for the public,38 and certain Maryland and federal 

statutes have established other trust relationships in respect to other natural resources.39 The 

EHRA elevates and clarifies the scope of the public-trust duties of the State with respect to its 

natural resources. 

The trust duties set out in Subsection C resemble the duties of the State as natural 

resource trustee that already are recognized in statutory provisions and at common law. In 

particular, the State is to conserve, protect, and enhance the State’s natural resources.40 

Subsection C does not prohibit use of these resources by and for the public’s benefit, so long as 

the resources are not damaged or degraded such that they cannot be fully enjoyed by present or 

future generations. As the Court of Appeals has observed, “the improper use and exploitation of 

natural resources represent an invasion of ‘the right of every resident of Maryland to an 

environment free from pollution.’”41 

These trusteeship duties will inform the breadth and exercise of the State’s power insofar 

as that power is “calculated to protect the environment and to preserve … [natural resources] or 

public use for present and future generations of citizens.”42 They also fortify the government’s 

ability to establish and implement strong and effective natural resource laws, which may prove 

increasingly necessary given inertia or backsliding in federal law or the laws of other states.43 

Subsection C also boosts the ability of the State and its political subdivisions to respond to 

unlawful activities that harm natural resources.44 

 

III. THE URGENCY OF THIS LEGISLATION 

Senator Will Smith has stated that “[n]othing we do this session and nothing we do in our own 

committees matters, if we don’t ensure that we have a healthy environment for our children and 
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our grandchildren. We must secure those rights with a constitutional amendment.”45 Not only will 

constitutionalizing the right to a healthful and sustainable environment make it a permanent 

feature at the highest level of this State’s legal system,  the experience of other jurisdictions has 

proven that it also will also foster the values that this right represents far more than a piece of 

normal legislation (however vital) ever could.46 Inscribing the public-trust doctrine in the 

Maryland Constitution also will augment the ability of State and local governments to respond to 

the unprecedented and future unknowable threats to Maryland’s natural resources.47 

The Intergovernmental Panel on Climate Change has sounded the alarm: “climate-related 

threats to Americans’ physical, social, and economic well-being are rising.”48 These threats merit 

all manner of legislation from this body, but the intergenerational dimension to this challenge—

the existential threat to Marylanders today and in future generations—calls for a constitutional 

response as well.49 This is a human rights issue of the highest order. 

It is also an issue of justice, the primary focus of the Declaration of Rights. As residents of 

a maritime state, all Marylanders are confronting disproportionate threats from climate change.50 

The State’s historically disadvantaged communities are even less able to prepare for and recover 

from the extreme weather events it creates and exacerbates, including excessive heat, flooding, 

and air pollution.51 Environmental justice—which necessitates “the fair treatment … of all 

people regardless of race, color, national origin, or income with respect to the development, 

implementation and enforcement of environmental laws, regulations and policies,”52—demands 

that no resident of this State confront an unhealthy or unsustainable environment. “The fact that 

people who live, learn, work, and play in America’s most polluted environments are commonly 

people of color and the poor is not new information.”53 This body must not avert its eyes from that 

centuries-old reality. Securing environmental justice for everyone is a matter of such importance 
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that it cannot be left solely to periodic statutory initiatives. It must be inscribed as an overarching 

requirement in this State’s most important governing document.54 

“[E]nvironmental constitutionalism works.”55 We urge swift passage of this legislation. 

__________________________ 
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