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Dear Chairman Smith, Vice-Chair Waldstreicher, Honorable Members of the Judiciary
Proceedings Committee,

On February 28, 2022, the United States Supreme Court heard oral arguments in West Virginia v.
EPA. The outcome of that case will determine the course of federal climate policy in the United
States. Specifically, it will determine the scope of US EPA’s authority to limit greenhouse gas
emissions from the electricity sector, and to encourage replacing existing fossil fuel electricity
generation with renewable sources, under the Clean Air Act.?2 Given the Court’s growing
antagonism to the administrative state, the Court’s reasoning in National Federation of
Independent Business v. Department of Labor,? and that the Court took the case, even though it
contains standing and mootness defects,* most environmental law scholars anticipate that the
majority will decide the case on the merits, and that it will severely curtail the EPA’s authority to
regulate greenhouse gasses.

Why does this federal case matter to Maryland and the choice before the Judicial Proceedings
Committee?

1. Constitutional rights to a healthy environment can help states to fill in the gap left by the
federal government.
Over the past decade, in the absence of meaningful climate action at the federal level, states and
municipalities have worked to fill in the gap. West Virginia likely will widen that gap by
disabling the US EPA’s ability to systematically regulate greenhouse gas emissions. Greenhouse
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2 The statutory language in question is Section 111 of the Clean Air Act (42 U.S.C. Section 7411), which grants the
EPA authority to regulate emissions from power plants. The Obama Administration relied on this section for the
Clean Power Plan, which would have regulated emissions on a system-wide basis, so that decreasing emissions in
one plant would not cause an increase at another plant (e.g., “generation shifting””). When the Trump Administration
took over, the EPA adopted a narrower read of Section 111, only allowing individual plant-by-plant regulation.
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against the petitioners, raising the question of whether this is a judiciable case or controversy. See Jonathon Adler,
Does the Supreme Court Have Jurisdiction to Hear West Virginia v. EPA?, THE VOLOKH CONSPIRACY, (Feb. 3,
2022), https://reason.com/volokh/2022/02/03/does-the-supreme-court-have-jurisdiction-to-hear-west-virginia-v-epa/
(Giving an overview of the justiciability questions in West Virginia).



https://doi.org/10.31235/osf.io/2cqt8
https://www.supremecourt.gov/DocketPDF/20/20-1530/211297/20220125143949146_Amicus%20Brief.pdf
https://reason.com/volokh/2022/02/03/does-the-supreme-court-have-jurisdiction-to-hear-west-virginia-v-epa/

gas emissions from electricity generation accounts for approximately one quarter of total
greenhouse gas emissions in the United States.’ Because these emissions come from stationary
sources, and renewable energy generation are known zero-emissions alternatives, regulating
emissions from electric generation is among the easiest ways to quickly reduce greenhouse gas
emissions in the United States. Absent federal action, states empowered by constitutional
principles and substantive rights, like those in SB 783, can take positive steps through state law to
reduce greenhouse gas emissions.

2. Cooperative federalism gives states a role in determining federal regulation in their
territory; constitutional rights to a healthy environment can encourage states to be
proactive in their negotiations and planning alongside the federal government.

The major federal environmental laws function by cooperative federalism—states work together
with federal agencies to develop specific plans to limit pollution, within the confines of federal
statutory frameworks. The Clean Air Act works this way. So too does the Clean Water Act. If
Maryland were to adopt an environmental rights amendment, it could provide an avenue for
encouraging the state in its negotiations and discussions with federal agencies to act in the interest
of future Marylanders. For example, the Clean Air Act sets a “floor” for certain kinds of air
pollution. But, in developing plans to meet that floor, states have authority to further reduce
emissions.® By clearly stating the role of the state in protecting the human environmental rights of
Marylanders, SB 783 arms the state in its approach to cooperative federalism.

3. A constitutional right to a healthy environment facilitates inter-systems and inter-sectoral
planning needed to prevent and adapt to climate impacts.
The nature of climate change requires broad cross-sector planning.” Energy relies on water
systems and vice-versa.? Existing environmental statutes tend to address single sectors, or are
geographically limited. A broad right to a healthy environment, like that of SB 783, can
affirmatively encourage state agencies to increase cross-sector communication, monitoring, and
planning.

Finally, it is worth noting that what constitutional rights “mean” is decided through generations
of the state and citizens engaging with that right. Pennsylvania’s Environmental Rights
Amendment, passed in 1971, spent most of its life subverted by a judicial balancing test, and did
not begin to regain its textualist plain meaning until 2013. Looking back deeper in history, it took
over eighty years for the Fourteenth Amendment of the United States Constitution to take on its
current meaning. In both instances, despite the potential, and actual, dormancy of the
amendments, the legal rights were there to act on as their meanings evolved.

In light of the history of principled constitutional amendments, and the pressing need for states to
build a legal architecture to deal with climate change, | urge you to support SB 783.
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