=

[ LraversiTy MaryiAND L el b
SCHOOL OF LAW

January 31, 2022

Maryland General Assembly

Senate House of Delegates

Miller Senate Office Building House Office Building

11 Bladen St. 6 Bladen St.

Annapolis, Maryland Annapolis, Maryland

Re: In Support of “Probation, Not Deportation,” House Bill 559 and Senate Bill 265
Dear Honorable Members of the General Assembly,

We, the undersigned, urge you to support HB 559/SB 265, a bill that will amend the Probation Before
Judgment procedure so that all Maryland residents, regardless of immigration status, have the same
access to the benefit of probation before judgment (“PBJ”).

There is a long history—especially for Black and brown people—of being over-policed, prosecuted,
and then deported for even minor criminal contacts." The criminal justice system has acted, for
years, as a direct funnel to the immigration system.” Black and brown immigrants are more likely to
have encounters with law enforcement, and then end up charged and prosecuted for crimes which
lead to deportation.’ In short, Black and brown immigrants are more likely to be deported because
of the prevalence of racial profiling and discriminatory policing in the United States. While in
custody, Black immigrants often face worse treatment by immigration authorities and can be more
likely to lose their legal cases for immigration relief.* In 2020, Black immigrants reported that ICE
officers had tortured them into signing their own deportation orders and then deported them to
countries where they were likely to be persecuted.” Hopes that conditions for Black immigrants
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would improve under the Biden administration quickly faded as horrifying images of border agents
harassing Haitian migrants at the United States-Mexico border flooded the media last fall.’ These
and other examples of institutional racism pervade our immigration system under the
administrations of Democrats and Republicans alike.’

HB 559/SB 265 will prevent these sorts of injustices, including the needless, cruel detention and
deportation of Black and brown people over minor criminal contacts. The prevalence of COVID-19
cases in immigrant detention centers increases the urgency of reducing the number of detained
people, which this bill would also accomplish.?

The Maryland General Assembly long recognized that there are situations where “the best interest
of the person and welfare of the state” dictate an outcome in a criminal matter that is not a
conviction,” for example when the individual is a first-time offender, the crime is non-violent,
and/or the conviction would generate consequences that are disproportionate to the
situation that gave rise to the charges. The General Assembly codified a disposition that is not a
conviction under Maryland law—“probation before judgment”—whereby a court has the authority to
strike the conviction and impose probation before judgment instead."’ For U.S. citizens, the PBJ has
the desired outcome of allowing people to take responsibility for their mistakes and move on with
their lives, without enduring lifelong, adverse consequences. The same is not true for non-citizen
Maryland residents.

If a non-citizen Maryland resident obtains a PB]J, they can face loss of liberty, deportation,
and permanent banishment from the United States. Because the noncitizen admits guilt under
the existing PBJ procedure and the judge makes a finding of guilt, even though it is later stricken, the
disposition is considered a conviction under federal immigration law, notwithstanding the intent of
the Maryland General Assembly."

This bill proposes an equitable and simple solution: amend the PB] statute so that it
includes a process for entering a PB]J that would not trigger adverse immigration

consequences. It provides another method for a judge to grant the same disposition, a PBJ'; the
defendant would neither admit nor deny guilt and would not dispute the proposed facts of the case,
and the judge would make a finding of facts sufficient to warrant guilt, and then impose probation.
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A PBJ by these means would not be considered a conviction under Maryland law or federal
immigration law. Because the defendant waives his right to future trial prior to the entry of the PBJ,
the judge can immediately proceed to judgment and sentencing if the defendant is later found to be
in violation of probation.

We urge the legislature to pass HB 559/SB 265. Adding this language to the Maryland Probation
Before Judgment statute would protect, without cost to anyone else, some of our most vulnerable
Maryland residents from persistent institutional racism in both the criminal justice and immigration
systems.
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