MARYLAND RULES OF PROCEDURE
TITLE 9 - FAMILY LAW ACTIONS
CHAPTER 200 - DIVORCE, ANNULMENT, ALIMONY, CHILD SUPPORT

AND CHILD CUSTODY
ADD new Rule 9-205.3, as follows:
Rule 8-205.3. CUSTODY AND VISITATION-RELATED ASSESSMENTS

(a) Applicability
This Rule applies to the appointment or approval by a court
of a person to perform an assessment in an action under this
Chapter in which child custody or visitation is at issue.
Committee note: In this Rule, when an assessor is selected by the
ceurt, the term “appointment” is used. When the assessor is
selected by the parties and the selection is incorporated intoc a
court order, the term “approval” is used.
(b) Definiticns
In this Rule,_the following definitions apply:
(1) Assessment
“Assessment” includes a custddy evaluation, a home study,
a mental health evaluation, and a specific issue evaluation.
(2) Assessor
“"Assessor” means an individual who performs an
assessment.
(3) Custody Evaluation
“Custody evaluation” means a.study and analysis of the
needs and development of a child who is the subject of an action:

or proceeding under this Chapter and of the abilities cf the
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parties to care for the child and meet the child’s needs.
(4) Custody Evaluator
“Custoedy evaluator” means an individual appointed or
approved by the court to perform a custody evéluation.
{5) Home Study
“Home study” means an inspection of a party’s home that
focuses upon the safety and suitability of the physical
surroundings and living environment for the child.
(6) Mental Health Evaluation
"Mental health evaluation” means an evaluation of an
individual’s mental health performed by a psychiatrist or
psychoiogist who has the qualifications set forth in subsecticn
(d) (1) (A) or (B) of this Rule. A mental health evaluation may
include psychological testing.
(7} Specific ISéue Evaluation
“"Specific issue evaluation” means a targeted
investigation into a specific issue raised by a party, the
child’s aﬁﬁorney, or the court affecting the safety, health, or
welfare of the child.
Committee note: An example of a specific issue evaluation is an
evaluation of a party as to whom the issue of a problem with
alcohol consumption has been raised, performed by an individual
with expertise in alcoholism.
{8) State .
“"State” includes the District of Cclumbia.
(c) Authority

(1) On motion of a parLy or child’s counsel, or on its own
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initiative, the court may order an assessment to aid the court in
evaluating the health, safety, welfare, or best interests of a
child in a contésted custody or visitation case.

(2} The court may appeint or approve any person deemed
competent by the court to perform a home study or a specific
issue evaluation. The court may not appoint or approve a perscn
fo perform a custody evaluation unlesé {A) the assessor has the
qualifications set forth in subsections (d} (1) and (d) (2) of this
Rule, or (B)_the qualifications have been waived for the assessor
pursuant to subsecticn (d) (3) cf this Rule.

(3) The court may not order the cost of an assessment to be
paid, in whole or in part, by a party without giving the parties
notice and an opﬁortunity to cobhject.

(d) Qualifications of Custody Evaluator

(1)  Education and Licensing

A custody evaluator shall be:

(A).a physician licensed in any State who is board-
certified in psychiatry or has completed a psychiatry residency
accreditéd by the Accreditation Council for Graduate Medical
Education or a successor to that Council;

(B) a Maryland licensed psychologist or a psychelogist with
an equivalent level of licensure in any other state:

(C) a Maryland licensed clinical marriage and family
therapist or a clinical marriage and family therapist with an
equivalent level of licensure in any other state; or

(D) a Maryland licensed certified sccial worker-clinical or
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a clinical social worker Qith an egquivalent level of licensure in
any other state. |
(2) Training and Experience
In addition to complying with the continuing requirements
of his or her field, a custody evaluator shall have training or
experience in observing or performing custody evaluations and
shall have current knowledge in the following areas:
(A) domestic violence; |
{B} child neglect and abuse;
(C) family conflict énd dynamics;
(D) child and adult development; and
(E) impact of divorce and separation con children and
adults,
(3) Waiver of Reguirements
If a court employee has been performing custody
evaluations on a regular basis as an employee of, of under
contract with, the court for at least five years prior to

[effective date of the Rule], the court may waive any of the

requirements set forth in subsection (d)} (1) of this Rule,
provided that the individual participates in at least 20 hours
per year of continuing education relevant to the performance of
custody evaluations, including course work in one or more of the
areas listed in subsection (d) (2) of this Rule.

{(e) Custody Evaluator Lists and Selection

(1} Custody Evaluator Lists

If the circuit court for a county appcints custody
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evaluators who are not court employees, the family support
services coordinator for the court shall maintain a list of
qualified custedy evaluators. An individual, other than a court
‘employee, who seeks appointment by a circuit court as a custody
evaluator shall submit an applicaticn to the family support
services coordinator for that court. If the applicant has the
qualifications set forth in section (d) of this Rule, the
applicant’s name shall be placed on a list of gqualified
individuals. The family support services coordinator, upon
request, shall make the list and the information submitted by
each individual on the list available to the public.
{2) Selection of Custody Evaluator
{A) By the Parties

By agreement, the parties may employ a custecdy evaluator
of their own choosing who may, but need not, be on the court’s
list. The parties may, but need not, request the court to enter
a consent order approving the agreement and selection. The court
shall enter the order if one is requested and the court finds
that the custody evaluator has the qualifications set forth in
section (d) and that the agreement contains the relevant
information set forth in section (g) of this Rule.

(B} By the Court

An appointment of an individual, other than a court
employee, as a custody evaluator by the court shall be made from
the list maintained by the family support serﬁices cocordinator.

In appointing a custody evaluator from a list, the court is not
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required to choose at random or in any particular order from
among the qualified evaluators on the list. The court should
‘endeavor to use the services of as many qualified individuals as
practicable, but the court may censider, in light of the issueé
and circumstances presented by the action or the parties, any
special training, backgrcund, experience, expertise, or
temperament of the available prospective appoiﬁtees. An
individual appointed by tﬁe court to serve as a custody evaluator
shall have the qualifications set forth in section (d) of this
Rule.
(f) Description of Custody Evaluation
(1) Mandatory Elements

Subject to any protective order of the court, a custody
evaluation shall include:

(A) a review of the relevant court records pertaining to
the litigation;

(B) an interview of each party;

(C} an interview of the child, unless the custody evaluator
determines and explains that by reason of age, disability, or
lack of maturity, the child lacks capacity to be interviewed;

(B) a review of any relevant educational, medical, and
legal records pertaining to the child;

(B} if feasible, observations of the child with each party,
whenever possible in that party’s household;

(F'} factual findings about the needs of the child and the

~capacity of each party to meet the child’s needs; and
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(G) a custeody and visitation recommendation based upcn an
analysis of the facts found or, if such a recommendation cannct
be made, an explanation of why.

(2) Optional Elements - Generally
Subject tc subsection (f) (3) of this Rule, at the
discretion of the custody evaluatcr, a custody evaluation also
may incliude:

{A) . contact with collateral sources of information;

(B) a review of additional records;

(C) employment vegification;

(D) an interview of any other individual residing in the
household; |

{E) a mental health evaluation;

(F} consultation with other experts to develop information
that is beyond the scope of the evaluator’s practice or area of
expertise; and

(G) an investigation into any other relevant information
about the child’s needs.

(3) Optional Elements Requiring Court Approval
The custody evaluator may not include an cptiocnal element
listed in subsection (f) (2) (E), (F), or (G) if any additional
cost is to be assessed for the element unless, after notice to
the parties and an opportunity to object, the court approved
inclusicn of the element.
(g) Order of Appointment

An order appeointing or approving a person to perform an
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assessment shall include:

{1) the name, business address, and telephone number of the
person being appointed or approved; |

{2y if there are allegétions of domestic violence committed
by or against a party or child, any provisions the court deéms
necessary to address the safety and protection of the parties,
all children of the parties, any other children residing in the
home of a party, and the person being appcinted or approved;

(3} a description of the task or tasks the person being
appointed or approved is to undertake;

{4) a provision concerning payment of any fee, expense, or
charge, including a statement of any hourly rate that will be
charged which, as to a court appointment, may not exceed the
maximum rate established. under secticn (n) of this Rule and, if
applicable, a time estimate for the assessment;

(3) the term of the appointment or approval and any deadlines
pertaining to the submission of reports to the parties and the
court, including the dates of any pretrial cor settlement
conferences associated with the furnishing of repocrts;

(6) any restrictions upon the copying and distribution of
reports, whether pursuant toc this Rule, agreement of the parties,
or entry of a separate protective order;

{7) whether a written repoft or an oral report on the record
is required; and

(8) any other provisions the court deems necessary.

{h) Remecval or Resignation of Person Appointed or Approved to
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Perform an Assessment
" (1) Removal

The court may remcve a person appointed or approved to

perform an assessment upon‘a showing of good cause.
(2) Resignation

A person appcinted or approved to perform an assessmentc
may resign prior to completing the assessmenf and preparing a
report pursuant to section (i) of this Rule only upon a showing
of good cause, notice to the parties, an opportunity to be heard,
and appreval of the court.

(i) Report of Assessor
(1} Custody Evaluation Report
A custody evaluator shall prepare a report and provide
the parties access to the repcrt in accordahce with subsection
(i) (1) (&) or (1) (1) (B) of this Rule.
(A) Oral Report on the Record
If the court orders a pretrial or settlement conference

to be held at least 45 days before the scheduled trial date or
hearing at which the evaluation may be cffered or considered, and
therorder appointing or approving the custody evaluator does not
reguire a written report, the custody evaluator may present the
custody evaluation report orally to the parties on the record at
the conference. The custecdy evaluator shall prbduce and provide
to the court and parties at the conference a written list
containing an adequate description of all documents reviewed in

connection with the custody evaluation. If custody and access
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are not resclved at the conference, and no written report has
been provided, the court shall (i) provide a transcript of the
oral report to the parties free of charge, or (ii) direct the
custody evaluator to prepare a written report and furnish it to
the parties in accordance with subsection (i) (1) (B} of this Rule.
Absent the consent of the parties, the judge or magistrate who
presides over a settlement conference at which an oral report is
presented shall not preside cover a heariné or trial on the merits
of the custody dispute.
(B} Written Report Prepared by the Custody Evaluator
If an oral report is not prepared and presented
pursuant to subsection (i)(l)(A) 0of this Rule, the custoedy
evaluator shall preparé a written report of thé custody
evaluation and shall include in the report a list containing an
adequate description of all documents reviewed in connection with
the custody evaluation. The report shall be furnished toc the
parties at least 30 days before the scheduled trial date or
hearing at which the evaluation may be offered or considered.
The court may shorten or extend the time for good cause shown but
the report shall be furnished to the parties no later than 15
days before the scheduled trial or hearing.
(2} Report of Home Study or Specific Issue Evaluation
Unless preparation of a written report is waived by the
parties, an assessor who performed a home study or a specific
issue evaluation shéll prepare a written report of the assessment

and furnish it to the parties. The report shall be furnished as
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S00mn as practidable after completion of the assessment and, if a
date is specified in the order of aﬁpointment or approval, by
that date. |

(3) Report of Mental Health Evaluatién

An assessor who performed a mental health evaluation

~shall prepare a written report and make it available to the

parties sclely for use in the case. The report shall be made
available as soon as practicable after completion of the
evaluat%on and, if a date is specified in the crder of
appointment or approval, by that date.
(1) Copying and Dissemination of Report

A party may copy a written report of an assessment or the
transcriﬁt of an oral report prepared pursuant to subsection
(1) (1) (A} of this Rule but, except as permitted by the court,
shall not disseminate the report or transcript other than to
individuals intended to be called as experts by the party.
Cross reference: See subsection (g) (6) of this Rule concerning
the inclusion of restrictions on copying and distribution of
reports in an order of appointment or approval of an assessor.
See the Rules in Title 15, Chapter 200, concerning proceedings
for contempt of court for violation of a court order.

(k) Court Access to Written Report
(1) Generally
Except as otherwise provided by this Rule, the court may

receive aecess to a reporﬁ by an individual appointed or approved
by the court tc perform an assessment only if the report has been

admitted into evidence at a hearing or trial in the case.

(2) Advance Access to Report by Stipulation of the Parties
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Upon consgsent of the parties, the court may receive and
read the assessor’s report in advance of the hearing or trial.
(3) Access to Report by Settlement Judge or Magistrate
A Jjudge or magistrate conducting a settlement conference
shall have access to the assessor’s'report.
(1) Discovery
(1) Generally
Except as provided in this section, an individual who
performs an assessment under this Rule is subject to the Maryland
Rules applicable to discovery in civil actions.
(2) Deposition of Court-paid Asséssor
Unless leave of court is obtained, any depocsition of an
assessor who is a court employee or is working under contract for
the court and paid by the court shall: (A} be held at the
courthouse where the action is pending or other court-approved
location; (B} take place after the date on which an oral or
written report is presented to the parties; and (C) not exceed
two hours, with the time tc be difided equally between the
parties.
{(m) Testimony and Report of Assessor at Hearing or Trial
(1} Subpoena for Assessor
A party requesting the presence of the assessor at a
hearing or trial shall subpoena the assessor no less than ten
days before the hearing or trial.
(2) Admigsion of Report into Evidence Without Presence of

Assessor
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The court may admit an assessor’s report into evidence
without the presence of the assessor, subject toc objections based
other than on the presence or absence of the assessor. If the
assessor is present, a party may call the assessor for cross-
examination.

Committee note: The admissibility of an assessor’s report
pursuant to subsection (m) (2) of this Rule does not preclude the
court or a party from calling the assessor to testify as a
witness at a hearing or trial.
{n) Fees
(1) Applicability

Section (n}) of this Rule does not apply to a circuit
court for a county in which all custody evaluations are performed
by court employees, free of charge to the litigants.

(2} Fee Schedules

Subject to the approval of the Chief Judge of the Court
of Appeals, the county administrative judge of each circuit court
shall develop and adbpt maximum fee schedules for custody
evaluvations. In developing the fee schedules, the county
administrative judge shall take into account the availability of
qualified individuals willing to provide custody evaluation
services and the ability of litigants to pay for those services.
A custody evaluator appointed by the court may not charge or
accept a fee for custody evaluation services in that action in
excess of the fee allowed by the applicable schedule. Viclation
of this subsection shall ke cause for removal of the individual

from all lists maintained pursuant to subsection (e) (1) of this
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Rule.
{3) Allocatiqn of Fees and Expenses

As permitted by law, the court may order the parties or a
party to pay the reasonable and necessary fees and expenses
incurred by an individual appointed by the court to perform an
assessment in the case. The court may fairly alleocate the
reasonable and necessary fees of the assessment between or among
the parties. In the event of the removal or resignation of an
assessor, the court may consider the extent to which any fees
already paid to the assessor should be returned.

Source: This Rule is new.
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