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BILL: SB 866 — Baltimore Police Department - Consent Decree - Exceptions to State Law
FROM: Maryland Office of the Public Defender
POSITION: Favorable

DATE: 02/28/2022

The Maryland Office of the Public Defender respectfully requests that this Committee issue a
favorable report on Senate Bill 866.

Senate Bill 866 ensures that all of the measures established by the 2017 federal consent decree
between the United States of America, the Mayor and City Council of Baltimore, and the
Baltimore Police Department are able to be fully implemented. This includes the oversight and
accountability mechanisms put forward, even if they may conflict with some portions of the
Maryland Police Accountability Act of 2021.

The consent decree was part of a watershed moment in acknowledging and responding to police
corruption, misconduct, and abuse in Baltimore City. Based on a civil rights investigation
conducted in the wake of Freddie Gray’s death, and occurring alongside the prosecution of the
Gun Trace Task Force scandal, it provides extensive recommendations to ensure that the
troubled police department institutes the policy and practice reforms and cultural shifts needed to
comply with constitutional standards. A significant priority of the consent decree has been to
improve transparency and accountability, including formalized policies, training and
documentation for supervision; improvements to the Office of Professional Responsibility;
policies and protocols for civilian complaints, investigations, disciplinary hearings; increased
documentation; widespread training; and a testing program for the civilian complaint intake
process.

Maryland Office of the Public Defender — Government Relations Division, 45 Calvert St Suite 108, Annapolis, Maryland 21401

For further information please contact Krystal Williams, krystal.williams@maryland.gov 443-908-0241; Elizabeth Hilliard,
Elizabeth.hilliard@maryland.qov 443-507-8414.
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The Police Accountability Act, 2021 Ch. 59, as it relates to police accountability and discipline,
provides some external mechanisms and minimum requirements for police departments. In most
respects, these provisions are complementary to the internal mechanisms of the consent decree or
provide a base expectation that the consent decree exceeds. However, to the extent that Act is
interpreted to conflict with the consent decree, the provisions that were negotiated with extensive
input from national experts, local stakeholders, and members of the public and were carefully

tailored in response to the constitutional crisis within Baltimore policing must prevail.

The consent decree implementation has been a slow, but important process that is not yet
finished. While there are ways in which it can and should be strengthened, the progress of the
past five years, and the potential that would come from full robust implementation, should not be

weakened by statewide reform efforts.

For these reasons, the Maryland Office of the Public Defender urges this Committee to

issue a favorable report on SB 866.

Submitted by: Government Relations Division of the Maryland Office of the Public
Defender.

Authored by: Melissa Rothstein, Director of Policy and Development,
melissa.rothstein@maryland.gov, 410-767-9853.
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SB 866
March 1, 2022
TO: Members of the Senate Judicial Proceedings Committee
FROM: Natasha Mehu, Director of Government Relations
RE: Senate Bill 866 — Baltimore Police Department- Consent Decree- Exceptions to
State Law

POSITION: Support

Chair Smith, Vice Chair Waldstreicher, and Members of the Committee, please be advised that
the Baltimore City Administration (BCA) supports Senate Bill (SB) 866.

SB 866 is a Mayoral Priority bill that would exempt the Baltimore City Police Department from
state laws and regulations that conflict with the Baltimore City federal consent decree that was
entered into prior to January 1, 2021.

On April 7, 2017, The City of Baltimore and the Department of Justice entered into a consent
decree, a United States District Court of Maryland enforceable agreement to resolve the
Department of Justice’s findings after an extensive review of Baltimore City Police Department
practices that violated the United State’s Constitution. Notably, under the agreement,
requirements set out in the Consent Decree are monitored by an independent party, also known
as the Monitoring Team, which assesses whether these reforms set forth in the Consent Decree
are being implemented. Since then, the City of Baltimore has worked diligently to reform the
Baltimore City Police Department, prohibiting unlawful stops and arrests, preventing
discriminatory policing and excessive force, ensuring public and officer safety, enhancing officer
accountability, and making needed technological upgrades.

While the General Assembly has passed historic police reform measures in recent years to the
benefit of all Marylanders, there are certain requirements of state police reform laws that
Annapolis — phone: 410.269.0207 « fax: 410.269.6785

Baltimore — phone: 410.396.3497 « fax: 410.396.5136
https://mogr.baltimorecity.gov/



conflict, or could conflict, with the federal consent decree. SB 866 would provide flexibility for
the Baltimore City Police Department to continue meeting its court-mandated reforms by
requiring, in those instances when the United States District Court of Maryland determines there
is a conflict between the recommendations set forth by the federal consent decree and state law,
that the federal consent decree provision prevails.

For these reasons we respectfully request a favorable report on SB 866.
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Brandon M. Scott Michael S. Harrison

Mayor Police Commissioner
TO: The Honorable Members of the House Judiciary Committee
FROM: Michelle Wirzberger, Esq., Director of Government Affairs, Baltimore Police Dept.
RE: Senate Bill 866 Baltimore Police Department — Consent Decree — Exceptions to State Law
DATE: March 1, 2022

POSITION: SUPPORT WITH AMENDMENT

Chair Smith, Vice-Chair Waldstreicher, and members of the Committee, please be advised that the Baltimore
Police Department supports with amendment Senate Bill 866.

Senate Bill 866 provides for a process in which the United States District Court would make the final
determination as to whether certain provisions in State law are inconsistent with the federal Consent Decree that
was entered into on April 7, 2017 by and between the United States of America, the Mayor and City Council of
Baltimore and the Baltimore Police Department.

During the 2021 legislative session, all aspects of police reform were contemplated and debated. Many of the
ideas adopted will help establish much needed uniformity and transparency that the community wants and
deserves. The Baltimore Police Department actively supported and advocated for many smart legislative
changes that would better enable the BPD to be responsive to community expectations while simultaneously
reforming the Department in compliance with the Consent Decree. Unfortunately, some of the provisions that
were adopted into law are problematic for Baltimore City because they directly conflict with mandates in the
Consent Decree and threaten our ability to fully comply with and ultimately be released from the federal order.

Most concerning to us are two provisions located in the Public Safety Article Subtitle 1 that were created by HB
670. We have included the language from 8§ 3-103 and 3-105 as well as the language from the corresponding
Consent Decree paragraphs below:

1. §3-103. (B) (1) ACOMPLAINT OF POLICE MISCONDUCT FILED WITH A POLICE
ACCOUNTABILITY BOARD SHALL INCLUDE: (I) THE NAME OF THE POLICE
OFFICER ACCUSED OF MISCONDUCT; (1) A DESCRIPTION OF THE FACTS ON
WHICH THE COMPLAINT IS BASED; AND (I1I) CONTACT INFORMATION OF THE
COMPLAINANT OR A PERSON FILING ON BEHALF OF THE COMPLAINANT FOR
INVESTIGATIVE FOLLOW-UP.

c/o 242 West 29" Street e Baltimore, Maryland 21211-2908



Consent Decree paragraph 336 establishes several requirements as to how complaints of
misconduct are to be received and processed by the Department including the following
mandates:

BPD will ensure that the complaint intake process is open and accessible for
individuals who wish to file complaints about BPD officers’ conduct:

a. BPD will ensure individuals may make complaints in multiple ways, including in
person or anonymously, by telephone, online, and through third parties to ensure
broad and easy access to its complaint system:

b. BPD will ensure that all complaints they receive about BPD officer conduct will be
accepted and investigated whether submitted by a BPD employee or a member of the
public; whether submitted verbally or in writing; in person, by phone, or online;

whether submitted by a complainant, someone acting on the complainant’s behalf, or
anonymously;

We are concerned that if this difference in language remains, any disciplinary action taken as
a result of an anonymous complaint, could be challenged in court.

3-105. (B) EACH LAW ENFORCEMENT AGENCY SHALL ADOPT THE UNIFORM
STATE DISCIPLINARY MATRIX.

Consent Decree paragraph 375 mandates that the BPD establish and periodically amend a
disciplinary matrix, policies and procedures to ensure that they:

a. Establish a presumptive range of discipline for each type of violation;
b. Increase the presumptive discipline based on an officer’s prior violations;
c. Set out defined mitigating and aggravating factors;

d. Prohibit consideration of the officer’s race, religion, gender, gender identity,
sexual orientation, national origin, age, ethnicity, or familial relationships;

e. Prohibit consideration of the high (or low) profile nature of the incident;

f. Prohibit taking only non-disciplinary corrective action in cases in which the
disciplinary matrices call for the imposition of discipline;

g. Provide that the BPD will consider whether non-disciplinary corrective action
also is appropriate in a case where discipline has been imposed; and

h. Require that any departures from the discipline recommended under the
disciplinary matrices be justified in writing.



As was required by the Consent Decree, BPD’s Consent Decree Implementation Unit and
Public Integrity Bureau worked for over a year with the Monitoring Team and the
Department of Justice to develop the required matrix. The final document was submitted to
the Court after several rounds of public input so that residents and members of the
Department could weigh in on the topic.

Any subsequent future amendments must be established using the same process. We are
concerned that if our matrix differs substantially from the matrix established by the MPTSC,
we will have to choose to be out of compliance with the state law or out of compliance with
the Consent Decree.

As drafted, SB 866 would allow for the Court to determine if § 6-106.2 of the State Government Article
conflicts with the Consent Decree. This section of law, which was changed last session through SB 600,
establishes the Independent Investigative Unit within the Office of the Attorney General for the purpose of
investigating all alleged or potential police-involved deaths of civilians. The Baltimore Police Department has
an MOU with the Office of the Attorney General that details how all relevant investigations are to be
conducted.

To date, the BPD believes that the process is working as it should and that the independent investigations will
help reassure the public that these types of circumstances are not swept under the rug and that officers are held
accountable when the facts of the situation so require. As such, the BPD supports an amendment to strike all
references to § 6-106.2 of the State Government Article within the bill.

Therefore, the Baltimore Police Department respectfully requests a favorable with amendment report on
Senate Bill 866.




2022-03-01 SB 866 (Amended Letter of Concern).pdf
Uploaded by: Brian Frosh

Position: UNF



ELI1ZABETH F. HARRIS
Chief Deputy Attorney General

BRIAN E. FROSH
Attorney General

CAROLYN QUATTROCKI

L Deputy Attorney General
SR g
STATE OF MARYLAND
OFFICE OF THE ATTORNEY GENERAL
FACSIMILE No. WRITER’S DIRECT DIAL NoO.
410-576-7046 410-576-7071

March 1, 2022

To:  The Honorable William C. Smith, Jr.
Chair, Judicial Proceedings Committee

From: Brian E. Frosh
Attorney General

Re:  Senate Bill 866 (Baltimore Police Department — Consent Decree — Exceptions to State
Law): Concern

Senate Bill 866 specifically addresses the Federal Consent Decree with the Baltimore
City Police Department (BPD) and provides that the United States District Court for the District
of Maryland shall determine if “any provision or requirement with this section is in conflict or
otherwise inconsistent with a provision of the consent decree” between Baltimore and the
Department of Justice. It also provides that the federal court may determine the resolution in the
event of a conflict. Because the legislation and the consent decree do not conflict, there is no
need for this provision. And should the legislature wish to provide one, it must guarantee notice
and the ability to participate to the Office of the Attorney General, which this bill does not.

There is no conflict between the Baltimore consent decree and the statute. During the
formative months after the passage of the original bill (SB 600 (2021)), the Independent
Investigations Division (I1D) of the Office of the Attorney General met numerous times with
BPD, city solicitors, and the Department of Justice to determine whether any provision in the bill
conflicts with the consent decree.* The Department of Justice, along with all of the
aforementioned parties, found no such conflict. Moreover, since SB 600 (2021) went into effect
on October 1, 2021, BPD had two qualifying incidents where civilians were fatality shot by
officers. The provisions under the consent decree have not encumbered the I1ID’s investigation
into either of these matters, nor has the state law encumbered BPD’s ability to fulfill its own
obligations under the consent decree. In short, none of the parties was able to find a conflict in
theory, nor has there been a conflict in practice.

! These meetings, in turn, led to a September 30, 2021, “Maryland Attorney General Independent Investigations
Division, Maryland State Police, and the Police Department of Baltimore City Memorandum of Understanding.”
See attached.



Even if the General Assembly does believe that such a remedy is necessary, the current
bill does not provide adequate protections for the State’s interests. Senate Bill 866 fails to
provide a requirement that BPD or the City of Baltimore notify the IID if they intend to argue to
the court that a portion of SB600 should be invalidated, nor does it provide the 11D the ability to
participate in any such court hearing. As a result, if this statute were enacted as written, portions
of SB600 could be invalidated without any notice. Such a system is neither fair nor what the
legislature intended in crafting the bill.

Encl: Maryland Attorney General Independent Investigations Division, Maryland State Police, and the
Police Department of Baltimore City Memorandum of Understanding

cc: Sponsor



MARYLAND ATTORNEY GENERAL INDEPENDENT INVESTIGATIONS
DIVISION, MARYLAND STATE POLICE, AND THE POLICE DEPARTMENT
OF BALTIMORE CITY MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (the “agreement” or “MOU”) is made this
30th day of September, 2021, between the Maryland Office of the Attorney General
(“OAG”), the Maryland Department of State Police (“MSP”), and the Police Department
of Baltimore City (“BPD”).

I. Introduction

WHEREAS, the Maryland General Assembly, in Senate Bill 600, passed a law
mandating an Independent Investigations Division (“IID”’) within the OAG to investigate
police-involved fatalities in the State of Maryland, and whereas the Mayor and City
Council of Baltimore (the “City””) and BPD are under a federal consent decree (the
“Consent Decree”), which also addresses the investigation of BPD officer-involved
fatalities, the parties have come to an agreement as to how the 11D will conduct
investigations involving officers of the BPD.

The 11D was created as a joint collaborative division between the OAG and MSP
for the purpose of investigating alleged or potential police involved deaths of civilians
and other crimes related to police misconduct that are discovered during such an
investigation. It is undisputed that a BPD officer falls into the definition of a “police
officer” covered by this statute. The parties acknowledge that under Maryland Annotated
Code, State Government Article, 8 6-106.2, the 11D will be required to investigate
incidents covered by the statute once the bill takes effect on October 1, 2021.

The parties are aware that BPD is under a federal Consent Decree. The Consent
Decree was entered on January 12, 2017, in the U.S. District Court for the District of
Maryland under Civil Action No. 17-JKB-0099. The Consent Decree does not have an
enumerated termination date but ends “Upon the Court’s determination that the City and
BPD have achieved Full and Effective Compliance with this Agreement as defined below
and have maintained such compliance for at least one year.” Any party to the Consent
Decree may move to show this compliance after the Consent Decree has been in place for
at least five years. Therefore, it is clear that Senate Bill 600 will take effect while the
Consent Decree is still in place and the statute and Consent Decree will coexist for an
undetermined amount of time.

The parties further acknowledge that the Consent Decree addresses the criminal
investigation of BPD officer-involved deaths and therefore overlaps with Senate Bill 600.
The parties have entered into this agreement in an effort to fully comply with both Senate
Bill 600 and the Consent Decree.

II. Definitions



The “Independent Investigations Division” or “l1D” refers to the division
created by Senate Bill 600 consisting of both OAG and MSP personnel.

The “Consent Decree” refers to the consent decree dated January 12, 2017, and
entered as an Order on April 17, 2017, in the case of U.S. v. Police Department
of Baltimore City, et. al., in the U.S. District Court for the District of Maryland

under Civil Action No. 17-JKB-0099.

“Officer-Involved Death” means an alleged or potential death of an individual
resulting from an action or an omission of a law enforcement officer while the
law enforcement officer is on duty or while the law enforcement officer is off
duty but performing activities that are within the scope of his or her law
enforcement duties. The following are examples of, but not limited to, Officer-
Involved Deaths: shootings that are fatal or result in the likelihood of death, use
of force incidents that are fatal or result in the likelihood of death, deaths
occurring while an individual is in police custody, and vehicle pursuits by law
enforcement that result in death or the likelihood of death.

Agreement

The parties agree that alleged or potential incidents involving the death of a
person caused by a BPD officer fall within the parameters of Senate Bill 600 and
must be investigated by the 11D.

The parties acknowledge that BPD has established policies to investigate the
death of a person caused by a BPD officer and that some of these policies have
been or will be reviewed and/or approved by the various entities and the U.S.
District Court for the District of Maryland involved in implementing and
overseeing the Consent Decree. The parties agree that to the extent it is
consistent with State Law, the 11D will give deference to these BPD policies.

The parties agree that cases of Officer-Involved Deaths involving BPD are
controlled by this MOU, and that, accordingly, those cases are not subject to the
11D protocols concerning Notification, Media, and Evidence Collection unless
the protocols, or a portion of the protocols, are adopted in this MOU. The 11D
protocols for States Attorneys’ Offices will continue to apply to all BPD cases.

The parties agree that BPD will notify the 11D immediately upon learning of an
Officer-Involved Death in the City of Baltimore. This notification should be
made to the MSP Duty Officer, at 410-653-4200. As part of notification, BPD
will provide a point of contact for the incident. If BPD is uncertain whether an
incident qualifies as an Officer-Involved Death, BPD will contact MSP at the
above number. The 11D will respond to the point of contact to inform BPD



whether it will send 11D personnel to the scene. If the 11D cannot reach the BPD
point of contact, it will call BPD Communications at 410-396-2284. BPD will
conduct any other notifications it deems appropriate according to its normal
procedures.

The parties agree that both 11D and BPD personnel shall respond to the scene of
an Officer-Involved Death in the City of Baltimore as soon as they deem
appropriate. BPD may begin its investigation upon arrival and is not required to
wait for 11D or MSP personnel to arrive at the scene before taking actions. The
parties will each designate an on-scene supervisor, who will work cooperatively
to lead the investigation. The parties agree that the 11D and BPD will make every
effort to work together during the investigation. As soon as the 11D and MSP
arrive at the scene of an Officer-Involved Death, they will be integrated into the
decision-making structure.

BPD and the 11D will each identify a primary detective or investigator for the
case, who will coordinate with each other about investigative steps, both on-
scene and subsequently. The parties agree that BPD investigators will conduct
the investigations pursuant to BPD’s approved procedures. During these
investigations, BPD will allow 11D investigators to fully participate in the
investigation. BPD agrees to fully cooperate with 11D investigators during the
investigation and to include them in all facets of the investigation. BPD further
agrees that it will make every effort to follow recommendations provided by 11D
investigators.

11D and BPD investigators will cooperate and communicate with each fully
during an investigation. It is the intent of the parties that this cooperation and
communication will facilitate agreement for most investigative decisions. To the
extent there is a disagreement regarding how a particular issue should be handled
at the scene or subsequently while both the 11D and the BPD are investigating,
the parties agree to make every effort to resolve the issue in the most efficient
manner possible in a manner consistent with Senate Bill 600 and the Consent
Decree. To this end, the primary investigators or detectives assigned by the 11D
and BPD for the case will confer and attempt to resolve any disagreement. If
they are unable to resolve a matter, they will refer it to the 11D Chief and the
Deputy Commissioner Police Integrity Bureau who will confer and try to resolve
the disagreement. If a solution cannot be reached, the parties agree that the 11D
Chief will make the final decision as to the aspect of the investigation that is in
dispute. In this regard, the 11D agrees to be respectful of BPD policies and the
Consent Decree and make every effort to not make any decisions that would lead
to a situation in which BPD will not be in conformance with its policies or with
the Consent Decree.



10.

11.

12.

BPD agrees to include 11D personnel in its notification to the family members of
the person involved in the incident. If such inclusion is not possible for
timeliness or public safety reasons, BPD will provide the family with the contact
information of the 11D and provide the 11D with the contact information of the
involved family.

BPD will be responsible for the processing of physical evidence at the scene or
scenes. BPD’s Forensic Science & Evidence Services Division (“BPD-ESD”)
will process the scene in accordance with its established standard operating
procedures in collaboration in BPD’s on-scene lead investigator and under the
direction of the joint on-scene command team composed of BPD and 11D
personnel. To avoid spoliation of any evidence, BPD-ESD shall fully complete
its processing of any crime scene or evidence that it begins to process or analyze
at a crime scene or subsequently in BPD-ESD facilities. BPD-ESD shall deliver
all crime scene evidence to BPD’s Evidence Management Unit (“BPD-EMU”).
The 11D may submit written requests for (i) analysis of crime scene evidence by
BPD, or (ii) in the extreme case described in Section 19, below where the 11D
fully takes over the investigation and becomes the sole investigative agency
involved in the matter, transfers of evidence to MSP’s Forensic Sciences
Division (“MSP-FSD”). BPD agrees to either conduct the analysis requested by
the 11D or transfer the evidence to MSP-FSD so that it may conduct its own
analysis. Throughout the investigation, each of the 11D and BPD will give orders
to their respective personnel and make requests through their respective chains
of command.

BPD may take “public safety statements” pursuant to paragraph 362 of the
Consent Decree and the PIB manual. BPD and the 11D may also take non-
compelled statements of officers or other personnel. BPD may take compelled
statements of officers or other personnel only pursuant to the procedures set
forth in paragraphs 360-362 of the Consent Decree, and it will implement
procedures to prevent 11D personnel from exposure to those compelled
statements or any evidence derived from them.

If BPD or IID believes that it is appropriate to offer immunity to an officer—
even limited immunity—such immunity must be agreed to by both parties before
being taken to the SAO for approval.

Each of 11D and BPD may conduct media communications at the scene or
thereafter if it so chooses. Each of the IID and BPD will make reasonable
attempts to inform the other’s personnel about the contents of all media
communication prior to public release, with the understanding that the IID’s
mandate of independence may require confidentiality on some occasions. Each
of 11D and BPD will make reasonable efforts to incorporate any suggestions
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made by the other’s personnel regarding media communications. The 11D will
have communications personnel respond to the scene and may make statements
either at the scene or subsequently.

The parties agree that the 11D may release the name of the involved officers
within 48 hours of the incident, though that period may be extended if there is a
specific reason to believe that an officer’s safety is at risk. If BPD wishes to
release the name of the officer itself prior to the 11D doing so, it may, after
notification to the 1ID.

In accordance with the goals of the Consent Decree and to promote transparency,
the parties agree that BPD may release body camera footage in accordance with
BPD Policy 607 that currently provides for release of body camera footage
within seven (7) days of an incident after consulting with the 11D. There may be
situations where more than seven (7) days are necessary, including if
investigators need more time to complete witness interviews, if there are
technical delays caused by the need to redact the identities of civilian witnesses,
or to allow family members to view the video before it is released to the public.

BPD will provide copies to the 11D of any part of the file, or the complete file,
upon request of 11D personnel, and will make it a practice throughout the
investigation of sharing information with the 11D while the investigation is
ongoing. BPD will provide copies of any video, photographic, or audio files to
the 11D upon request. BPD will allow 11D personnel access to any non-
duplicative evidence upon written request at a time and location agreeable to the
parties. To the extent that case files, reports, or evidence are maintained
electronically, BPD will give 11D personnel access to or copies of the
electronically stored reports, files, and evidence. As a general matter, the
criminal investigation of cases under this MOU will proceed as joint
investigations, and the 11D will offer reciprocal cooperation and access to its
evidence, raw data, and factual information to BPD, with the exception of files
I1D believes are necessary to keep confidential in order to preserve the
independence of the investigation. In those instances where the IID is
withholding files from BPD, it will inform BPD that some information has been
withheld. Where the 11D withhholds any evidence or information from BPD, it
will be responsible for disclosing such evidence or information under
Brady/Giglio.

In every investigation covered by this agreement, each of BPD and the 11D will
conduct a conflict check to determine if any BPD or 11D personnel involved in

the investigation has any actual, potential, or perceived conflicts of interest that
might undermine public confidence in the impartiality and independence of the
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investigation. Each of the 11D and BPD will conduct this conflict-of-interest
inquiry as soon as practical.

Each of the 11D and BPD will promptly report the results of the conflict-of-
interest inquiry to the other. BPD will defer to the 11D on decisions regarding the
results of the conflict of interests vetting procedure. If, however, BPD
determines that the risk of a potential conflict of interest is present, BPD may
remove BPD personnel from the investigation on its own.

The parties agree that 11D personnel have the right to use grand jury proceedings
during an investigation if they determine it is necessary. If the 11D wishes to
have a BPD officer appear before the grand jury, BPD agrees it will assist in
procuring the officer’s appearance at the grand jury.

In extreme cases in which the Attorney General, at the recommendation of 11D
personnel, determines that BPD’s investigation in a particular case no longer
maintains the level of impartiality required by Senate Bill 600, the 11D will
request that its personnel become the sole investigative agency involved in the
investigation and BPD’s criminal investigation of that case will cease. The IID
acknowledges that this scenario is unlikely given the current level of oversight of
BPD, but the 11D reserves this right to comply with its statutory obligations. If
the 11D believes that this situation is occurring, notification will be made by the
Director of the IID or the Attorney General directly to the BPD Commissioner.
If BPD and 11D can develop safeguards to put in place in a particular case to the
satisfaction of the Director of the 11D, the case may proceed with the
involvement of the BPD. If the 11D Chief is still not satisfied, the 11D will then
be the sole investigator in that particular case. If this situation occurs, BPD will
be required to notify and seek input from the U.S. Department of Justice and the
Consent Decree Monitoring Team. The 1D will consult with and attempt to
follow any recommendations provided by these entities.

The parties agree that the procedures in this MOU will govern criminal
investigations involving both the 11D and BPD. The parties agree that a criminal
investigation will not be considered complete until both BPD and 11D personnel
agree that the case has been finalized and no further investigation is necessary.
At that point, all of BPD’s relevant reports will be provided to the 11D, so that
the 11D may complete its report as required by Senate Bill 600. The 1D will
then forward that report to the State’s Attorney’s Office, as required by law. The
1D will release its report, with appropriate redactions for confidentiality, within
30 days of a final judgment of all defendants in a prosecuted case, or within 30
days of a determination by the SAO or other relevant prosecutorial entity that
they are declining to prosecute.



IVV. Termination

This agreement will remain in effect for one year, or earlier if changes to State law
require modifications, at which point the parties will review and re-evaluate the
agreement and may mutually agree to continue, terminate, or modify the agreement. The
agreement may be modified at any time with the agreement of all three parties.

IN WITNESS WHEREFORE, the undersigned Representatives hereby agree on
behalf of their respective agencies, to the ratification of this agreement.

For the Maryland Attorney General:

‘7@%——— é m Date: September 30, 2021

Brian E. Frosh
Maryland Attorney General

For the Maryland Department of State Police:

Colonel Woodrow W. Jones Il1
Superintendent

Date: September 30, 2021

For the Police Department of Baltimore City:

Date: September 30, 2021

Michael S. Harrison//
Commissioner


cscheiber
Typewriter
September 30, 2021
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March 1, 2022

To:  The Honorable William C. Smith, Jr.
Chair, Judicial Proceedings Committee

From: Brian E. Frosh
Attorney General

Re:  Senate Bill 866 (Baltimore Police Department — Consent Decree — Exceptions to State
Law): Concern

Senate Bill 866 specifically addresses the Federal Consent Decree with the Baltimore
City Police Department (BPD) and provides that the United States District Court for the District
of Maryland shall determine if “any provision or requirement with this section is in conflict or
otherwise inconsistent with a provision of the consent decree” between Baltimore and the
Department of Justice. It also provides that the federal court may determine the resolution in the
event of a conflict. Because the legislation and the consent decree do not conflict, there is no
need for this provision. And should the legislature wish to provide one, it must guarantee notice
and the ability to participate to the Office of the Attorney General, which this bill does not.

There is no conflict between the Baltimore consent decree and the statute. During the
formative months after the passage of the original bill (SB 600 (2021)), the Independent
Investigations Division (I1D) of the Office of the Attorney General met numerous times with
BPD, city solicitors, and the Department of Justice to determine whether any provision in the bill
conflicts with the consent decree.* The Department of Justice, along with all of the
aforementioned parties, found no such conflict. Moreover, since SB 600 (2021) went into effect
on October 1, 2021, BPD had two qualifying incidents where civilians were fatality shot by
officers. The provisions under the consent decree have not encumbered the I1ID’s investigation
into either of these matters, nor has the state law encumbered BPD’s ability to fulfill its own
obligations under the consent decree. In short, none of the parties was able to find a conflict in
theory, nor has there been a conflict in practice.

! These meetings, in turn, led to a September 30, 2021, “Maryland Attorney General Independent Investigations
Division, Maryland State Police, and the Police Department of Baltimore City Memorandum of Understanding.”
See attached.



Even if the General Assembly does believe that such a remedy is necessary, the current
bill does not provide adequate protections for the State’s interests. Senate Bill 866 fails to
provide a requirement that BPD or the City of Baltimore notify the IID if they intend to argue to
the court that a portion of SB600 should be invalidated, nor does it provide the 11D the ability to
participate in any such court hearing. As a result, if this statute were enacted as written, portions
of SB600 could be invalidated without any notice. Such a system is neither fair nor what the
legislature intended in crafting the bill.

Encl: Maryland Attorney General Independent Investigations Division, Maryland State Police, and the
Police Department of Baltimore City Memorandum of Understanding

cc: Sponsor



