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The Maryland Office of the Public Defender respectfully requests that the Committee issue a
favorable report on HB754, with amendments to remove subsection (C)(3) (page 3, lines 8-15) to
match the text of SB769.

The U.S. Supreme Court has repeatedly held that “youth is more than a chronological fact” and
the most severe penalties should not be “imposed on one whose culpability or blameworthiness
is diminished, to a substantial degree, by reason of youth and immaturity.”* This bill gives judges
needed guidance for determining what factors to weigh when examining the diminished
culpability of young people.

The hallmark of all children, including early adolescents (age 11-14) and late adolescents (age
14-18), is that their brains are still growing and changing. Those changes continue through late
adolescence and into early adulthood.? A simple truth most of us recall: adolescence is a time of
heightened sensation-seeking and risk-taking behavior where the opinions of our peers has an
outsized, heightened importance.® Over the past 25 years, neuroscientists have gained a more full
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understanding of the biological basis for these adolescent behaviors.* Specifically the prefrontal
cortex, and limbic and paralymbic systems are acting as competing systems during adolescence.
The pre-frontal cortex is the part of our brain that enables us to intentionally control our
emotional responses, and engage in planning and organization by assessing risk, evaluating
potential rewards and consequences, and controlling our impulses.®> While the cognitive and
executive functioning areas of the adolescent brain are weak and underdeveloped; areas of the
brain’s limbic and paralimbic system associated with impulsivity and emotion are intensely
active. For example, the amygdala, which detects and initiates reactions to perceived danger, is
often more highly active in children and adolescents, resulting in adolescents engaging in
disproportionate fight or flight responses.® In other words, at the same time, the adolescent’s
prefrontal cortex is not developed enough to override and control signals from the amygdala, the
amygdala is more actively directing the child to act aggressively than will be the case in
adulthood.

| have seen this play out in many of my cases, but most recently in that of my client Andrew
Zaragoza. This committee heard some of his testimony on February 10 in support of HB94, but
to briefly summarize, when Andrew stood up to his sexually abusive mother and told her he was
calling child protective services, she stabbed him. Andrew had never physically fought back
when his mother molested him on other occasions, but after years of abuse he could not take it
any more. This occasion was different because in his words “I just wanted her to stop and | was
afraid she was going to kill me.” As an adolescent, his amygdala would have been over-
producing the hormones (cortisol and adrenaline) that cause the physical sensations that tell us
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we are in danger,” while his under-developed pre-frontal cortex would have had more difficulty
accurately assessing when the danger was over. After his mother stabbed him in the chest, he
picked up a hammer laying on a nearby dresser and hit her in the head. Andrew’s mother
dropped the knife she used to stab him, and because she was still screaming that she was going to
kill him, he picked up that knife and stabbed her. The State’s Attorney argued stabbing her was
evidence of premeditation. But as a 16 year old, and in that moment of panic, Andrew couldn’t
see — the way an older person may have - that at that point it might be safe to run. | say might,
because none of us ever really knows what it’s like to be in a situation like that, and it’s
impossible to truly know when someone else would, in fact, have been safe- even in hindsight.

The jury found Andrew not guilty of First Degree (premeditated) Murder, but found him guilty
of Second Degree Murder (without premeditation or deliberation). Interestingly, one of the
questions asked by the jury was whether someone is permitted to use lethal force to defend
against a sexual assault. At sentencing the Judge was presented with information about his youth
and its attendant characteristics, and sentenced him to serve 15 years (half of the then statutory
maximum) and recommended the DOC’s Patuxent Youth Program, which is where he is
currently housed.

The judge in Andrew’s case was not required to specifically consider his youth. This bill would
require a judge to examine a child victim who commits a crime capacity for rehabilitation, their
ability to appreciate risks and understand the consequences of their actions, their prior exposure
to adverse childhood experiences and trauma, and to make a record of how those considerations
impacted the sentence imposed.

Although neither peer nor familial pressure were present in Andrew’s case, I have represented
more children than | can remember for whom this was a factor in the commission of their
criminal acts. I have represented children who were breaking into cars in order to steal items that
parents would then pawn. | have represented children who sold drugs in order to financially
support their parents and siblings because part time minimum wage jobs don’t earn enough
income. As police often say, drug dealing and guns go hand in hand; and some of those children
have shot people when those drug deals have gone awry.

As a juvenile defender, | know the mere presence of peers is a factor in the commission of many
criminal acts. For example, | have represented kids who were part of a group when one member
of the group decided to demand money, cell phones, and in one instance Pokémon cards, from
another kid. In some of those situations the complainant felt surrounded by the group of kids and
that fear of being surrounded was enough to make them give up the item in question. In some
situations one of the group punched the complainant, or displayed a weapon that some of the other
members of the group didn’t know he had. When I ask my clients questions like why they didn’t
do choose a different course of action, stand up to their friend, or simply walk away, the answers
are often “I don’t know” and “I didn’t think of that.” Peer influence is a factor in those cases. | say
peer influence rather than peer pressure because studies have determined that no actual pressure
need to be applied in order for kids to feel the effects of peer pressure. “Strikingly, mere awareness




that peers were watching encouraged risky behavior among juveniles, but not adults.”®
Neuroimaging also shows different activation in different brain areas across the experimental
variables. Adults showed significantly greater activation in brain regions involved in executive
functions and the regulation of impulses, whether or not they were being observed by peers. By
contrast, adolescents showed significantly greater activation in brain areas associated with reward
processing when they were told that their peers were watching than when they were not being
observed. ° This is true of even our best and brightest adolescents and young adults- as a study
among college students learned.®

This means that even our best, most well behaved, and brightest, most-resourced, adolescents will
sometimes make bad decisions when with their friends without being able to articulate why they
did them or why they didn’t do something differently. The majority of children I represent have
mental illness, or intellectual disabilities, or experience adverse childhood experiences like living
in chaotic homes and under-resourced, over-policed, and unsafe neighborhoods. For those
children, the realities of an adolescent brain combined with peer influence is a recipe for poor
decision making that can be addressed through rehabilitative services.

The factors outlined in HB754 have real and tangible meaning for children who commit criminal
acts. These factors can, and should, be considered by sentencing judges for all children. HB 754
acknowledges that youth, especially those who have been abused and neglected, should be
offered treatment and rehabilitation instead of retribution and incarceration. Understanding that
long-term results for youth who commit even serious crimes are best achieved in the youth
justice system, our support is contingent on amending the bill to remove subsection (C)(3) (page
3, lines 8-15) to match the text of SB769. This amendment would reflect the available research,
and would achieve the goals of rehabilitating instead of punishing trauma-exposed youth.
Without the amendment, this bill will create a new pathway to incarcerate vulnerable youth in
Maryland. Given that imprisoning children makes us all less safe, this is something we should
avoid at all costs
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