R/Street
L g™
- e

Free markets. Real solutions.

1212 New York Ave. NW

Suite 900
Washington, D.C. 20005 Free Markets. Real Solutions.
202-525-5717 Www.rstreet.org

Testimony from:
Maya Szilak, Resident Fellow, Criminal Justice and Civil Liberties, R Street Institute
Sarah Wall, Government Affairs Region Manager, Northeast Region, R Street Institute

in SUPPORT of HB 294/ SB 165

February 10, 2022
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Chairman Clippinger and Honorable Members of the House Judiciary Committee:

R Street Institute (RSI) is a nonprofit, nonpartisan public policy research organization focused on
advancing limited government and effective free-market policy at the state and federal level. As part of
this mission, the Criminal Justice and Civil Liberties team at RSI evaluates policies related to the justice
system, and proposes changes to law that would improve outcomes for criminal justice stakeholders
and the public. Because HB 294 /SB 165 would align Maryland with research that demonstrates better
outcomes for youth and enhanced public safety, RSI encourages its favorable report.

HB 294/ SB 165 would end the direct-file provisions under Maryland law that automatically place an
inordinate number of youth in the adult criminal court system. From the time of the initial charging
decision, youth under 18 years old, and as young as 14, are automatically subject to adult criminal
prosecution if they are charged with any one of 33 offenses.! Although youth have an opportunity to
argue in “waiver hearings” that their cases should transfer back to the juvenile court, the burden of
proof is on the youth to show they can be rehabilitated in the Department of Juvenile Services.?

HB 294/ SB 165 would change the current law by establishing that all children under the age of 18 begin
their cases in the juvenile courts. In doing so, the bill would not preclude prosecuting youth as adults, as
prosecutors still would retain the right to seek a waiver to the adult system, considering the nature of
the offense, the youth’s maturity and capacity for rehabilitation, and the need to protect the public.
Hence, if SB 165 was enacted, it would merely shift the burden of proof to the prosecution to show that
the juvenile system is inadequate to treat a youth and protect the public.

Placing the burden of proof on the prosecutor, rather than the defendant, would align with the right to
due process.? It also would bring Maryland in line with other states, such as Kansas, that presume that
young people should be given the benefit of having their cases heard in the juvenile courts and a
meaningful opportunity for rehabilitation, unless proven otherwise.* As it stands, Maryland is an outlier


http://www.rstreet.org/

eet
v’é‘:‘?

Free markets. Real solutions.

1212 New York Ave. NW

Suite 900
Washington, D.C. 20005 Free Markets. Real Solutions.
202-525-5717 Www.rstreet.org

among the states in its adult-charging practices, ranking second only to Alabama in the per capita
number of youth that it automatically sends to adult criminal court.®

Rather than automatically shunting children into the adult system, HB 294/ SB 165 would ensure every
option for rehabilitation in the juvenile system is used before moving to the adult criminal courts. This
would be a boon to youth rehabilitation and public safety, and prevent the needless waste of resources.

Unlike the adult criminal justice system, Maryland’s juvenile justice system preserves family connections
that protect against future criminality and provides youth with the rehabilitative services needed to
reenter society as productive adults.® While juvenile court records are sealed upon a youth reaching the
age of 21, youth convicted as adults face the life-long stigma and negative collateral consequences of a
criminal conviction, which foreclose critical opportunities for education, housing and employment.
Keeping youth in the juvenile system helps to improve public safety and reduce recidivism by providing
youth with rehabilitative services, preventing youth from learning criminal behaviors through contact
with adult inmates, and removing negative collateral consequences that flow from adult criminal
convictions and prevent successful reentry.’

More than a decade ago, the U.S. Department of Justice found, “[r]esearch provides sound evidence
that transferring juvenile offenders to the criminal court does not engender community protection

by reducing recidivism. On the contrary, transfer substantially increases recidivism.”® The Centers for
Disease Control and Prevention likewise found, “[t]ransfer to the adult criminal justice system typically
increases rather than decreases rates of violence among transferred youth,” and therefore
recommended “[a]gainst laws or policies facilitating the transfer of juveniles to the adult criminal justice
system for the purpose of reducing violence.”® Maryland’s antiquated system of automatically charging
youth as adults demands reform because it is wholly out of step with prevailing research and best
practices, and ultimately undermines public safety.

Moreover, Maryland’s automatic adult charging system is grossly wasteful and inefficient. The majority
of youth automatically charged as adults end up transferred back to the juvenile court system.% In total,
more than 80 percent of youth charged as adults are transferred back to the juvenile courts, found not
guilty or sentenced to time served—obviating the utility and validity of operating under a presumption
that youth charged with certain offenses automatically should be prosecuted in adult criminal courts.?
Rather than wasting the time and resources of prosecutors in pointless waiver hearings, SB 165 would
allow prosecutors instead to focus on prosecuting and securing adult criminal convictions in cases where
young offenders present a true threat to public safety and security.

In recent years, the Maryland General Assembly has received well-deserved recognition for its holistic
analysis and corrective action, such as the 2017 Justice Reinvestment Act, and has worked to undo the
impact of decades-old ineffective policies that over-criminalized individuals and harmed public safety.?
The continued practice of automatically charging youth as adults contradicts the legislature’s otherwise-
positive efforts toward implementing reforms that lead to better outcomes for youth and the public. It is
long past time for policymakers to change Maryland law on automatic adult charging. For these reasons,
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R Street Institute thanks the members of this Committee for their consideration and urges a favorable
report on HB 294/SB 165.

Respectfully submitted,

Maya Szilak

Criminal Justice and Civil Liberties Fellow
R Street Institute

(773) 368-2412

mszilak@rstreet.org

Sarah Wall

Government Affairs Region Manager
R Street Institute

swall@rstreet.org
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