L~ i
"| UNIVERSITYof MARYLAND o o
Ul FRANCIS KING CAREY 410-706-3295

SCHOOL OF LAW

EDUCATION, ENERGY, AND THE ENVIRONMENT COMMITTEE

SENATE BILL 61
HIGHER EDUCATION - DISCIPLINARY RECORDS - USE IN ADMISSIONS AND
DISCIPLINARY PROCEEDINGS
POSITION: FAVORABLE

The Youth, Education, and Justice Clinic (“the clinic”) at the University of
Maryland Francis King Carey School of Law represents students who have been
excluded from school via suspensions, expulsions, and other means. The clinic strives to
keep children in school, thus ensuring their access to the education they need and
deserve. Therefore, the clinic strongly supports Senate Bill 61, which would prohibit
institutions of higher education from asking about or considering an applicant’s
disciplinary record during the admissions process.

Prohibiting postsecondary institutions from asking about or considering an
applicant’s primary and secondary school disciplinary records during the admissions
process would mitigate the discipline disparities that pervade K-12 education. These
disparities are particularly stark in Maryland. Here, Black students are roughly three
times more likely to experience exclusionary discipline! than White students, despite the
population ratios of Black and White students being the same.? In the 2022-2023 school
year, Black students comprised about 33% of the total enroliment in Maryland’s public
schools, but represented approximately 60% of out-of-school suspensions and
expulsions. In stark contrast, while White students also made up approximately 33% of
the state’s total enrollment, they represented only 21.19% of out-of-school suspensions
and expulsions.*

Similar discipline disparities exist throughout the United States. Nationally, Black
students are almost twice as likely to receive a suspension or expulsion than White
students for the same misbehavior.® Like Black boys, Black girls are overrepresented in
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suspensions and expulsions. In the 2020-21 school year—the most recent national data
available—“Black girls were nearly two times more likely to receive one or more in-
school suspensions, or more out-of-school suspensions, and expulsions, than White
girls.”® Likewise, students with disabilities often face stricter punishments than their
peers.” The intersectionality of race, gender, and disability means that some students are
affected even more by the already-disparate application of school discipline.

These disparities cannot be explained by different rates of student misbehavior.
Studies have shown that all students misbehave at roughly the same rate, regardless of
their race or gender.® Although poverty correlates with increases in disruption or
behavioral disorders, those relationships are so small that they cannot explain the massive
discipline gaps between White and Black children.® Rather, research has proved that
implicit bias, cultural stereotypes, and explicit prejudice explain why Black students are
disciplined at much higher rates than White students.'® This is particularly true for
“subjective” offenses, such as defiance, disrespect, or disruption.** Implicit biases,
stereotypes, and prejudice saturate teacher and administrative decisions to discipline
students for subjective offenses.'? Teachers are more likely to refer Black students to the
office for disciplinary action, even when they exhibit the same behavior as White
students. Once Black students arrive in the principal’s office, they are more likely to
receive a harsh punishment, such as an in-school suspension instead of detention.*?

Enacting SB 61 would not only prevent these disparities from entering the higher
education admissions process, but also codify a trend that already exists within the higher
education landscape. Many institutions have changed their applications to only ask about
academic and disciplinary violations that occurred in postsecondary school. Notably, in
2020, the Common Application, which is used by over 900 colleges and universities,
removed its question about K-12 discipline.'* This national momentum has also spread to
law schools and state bar applications. Of the more than 40 states that make their state bar
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application questions public, we have identified only 9 state applications (including
Maryland) that do not limit their question about academic and disciplinary violations to
incidents occurred in postsecondary schools.

SB 61 will not fix the disparities in K-12 discipline. However, by passing SB 61,
the Maryland General Assembly will ensure a more equitable review process for all
applicants to Maryland institutions of higher education.

For these reasons, the Youth, Education, and Justice Clinic supports SB 61.
This written testimony is submitted on behalf of the Youth, Education, and Justice Clinic

at the University of Maryland Francis King Carey School of Law, and not on behalf of
the School of Law or the University of Maryland, Baltimore.
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