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OFFICE OF THE ATTORNEY GENERAL

February 13, 2024

The Honorable William C. Smith, Jr.
Chair, Judicial Proceedings Committee
Miller Senate Office Building, 2 East Wing
11 Bladen Street

Annapolis, Maryland 21401

Re: SB 488—Gun Industry Accountability Act of 2024
Dear Chair Smith:

The Office of the Attorney General supports Senate Bill 488, the Gun Industry
Accountability Act of 2024 (“SB 488”).

SB 488 would provide citizens, as well as this Office, with an important tool for holding
the gun industry accountable for its contributions to the crisis of gun violence in our communities.
A federal statute—enacted to protect the gun industry—generally bars suits against industry
members arising from the unlawful misuse of a firearm. But the statute contains an exception for
suits arising out of the violation of a state or federal statute applicable to the sale or marketing of
firearms and ammunition. SB 488 would enable use of that exception by (1) requiring firearms
industry members to implement reasonable controls to prevent guns and ammunition from falling
into the wrong hands; (2) requiring firearms industry members to refrain from knowingly
contributing to public harm through unreasonable or unlawful conduct; and (3) allowing both the
public and the Attorney General to enforce the statute against violators. I urge the Committee to
favorably report SB 488 so that the firearms industry can be held accountable for its conduct, and
so that it can be incentivized to prevent the deadly misuse of its products.

All of us are familiar with the tragic costs of Maryland’s epidemic of gun violence. On
average, guns kill nearly 800 people each year in our state, with Baltimore City particularly hard-
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hit.! Much of the blame lies with the gun industry, which has done far too little to keep guns and
ammunition out of the hands of those who are not allowed to have them or who would use them
to do harm. According to Brady: United Against Gun Violence, “only 5% of gun dealers are
responsible for 90% of recovered crime guns.”” In 2022 alone, federal firearms licensees reported
the loss or theft of some 17,000 firearms.> And the gun industry has a history of marketing its
products to young people and those most prone to commit acts of violence.*

Federal law, however, creates impediments to holding the firearms industry accountable.
The Protection of Lawful Commerce in Arms Act (“PLCAA”), enacted in 2005, prohibits any
“qualified civil liability action” from being brought in federal or state court.”> The term “qualified
civil liability action” is defined to mean “a civil action or proceeding or an administrative
proceeding brought by any person against a manufacturer or seller of a qualified product, or a trade
association . . . resulting from the criminal or unlawful misuse of a qualified product by the person
or a third party.”® And “qualified product” includes firearms, ammunition, and component parts
thereof.” Thus, as a general matter, when guns and ammunition are used to commit acts of
violence, their manufacturers and sellers are immune from suit, regardless of how blameworthy
their conduct may have been.

PLCAA’s definition of “qualified civil liability action” contains exceptions, though. For
instance, “an action for breach of contract or warranty in connection with the purchase of the
product” is not included.® Nor is “an action brought against a seller for negligent entrustment or
negligence per se.”® And, most important for present purposes, the definition of “qualified civil
liability action” excepts “an action in which a manufacturer or seller of a qualified product
knowingly violated a State or Federal statute applicable to the sale or marketing of the product,
and the violation was a proximate cause of the harm for which relief is sought.” '°

' Everytown for Gun Safety, At a Glance—Maryland, https://www.everytown.org/state/
maryland/.

2 Brady: United Against Gun Violence, Combating Crime Guns Initiative, https://brady-
static.s3.amazonaws.com/crimegunsinitiative.pdf. A “crime gun” is defined as “a gun that has
been recovered by law enforcement after being used in a crime, suspected of being used in a crime,
or the possession of the gun itself may have been a crime.” Id.

> Bureau of Alcohol, Tobacco, Firearms and Explosives, Federal Firearms Licensee
Theft/Loss Report—2022, https://www.atf.gov/resource-center/federal-firearms-licensee-
theftloss-report-2022.

4 See, e.g., Rick Rojas et al., Sandy Hook Families Settle with Gunmaker for $73 Million
over Massacre, N.Y. Times, Feb. 15, 2022, https://www.nytimes.com/2022/02/15/nyregion/sandy-
hook-families-settlement.html.

515 U.S.C. § 7902(a).

6 Id. § 7903(5)(A).

7 Id. § 7903(4).

8 Id. § 7903(5)(A)@iv).

% Id. § 7903(5)(A)(ii).
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This exception has come to known as the “predicate exception,” and it holds great promise
for holding the gun industry accountable. Under the predicate exception, if a gun manufacturer or
seller violates a state or federal statute governing the sale or marketing of guns and ammunition—
a “predicate statute”—a suit to redress the resulting harm is not barred by PLCAA. PLCAA itself
provides examples of suits that would fall within the predicate exception: suits arising out of a
defendant’s noncompliance with federal or state recordkeeping requirements, suits arising out of
certain false statements of fact material to the legality of firearms and ammunition transactions,
and suits arising out of certain efforts to provide firearms or ammunition to people statutorily
prohibited from possessing them.!!

SB 488 would add a predicate statute to Maryland law, enabling firearm manufacturers,
sellers, and marketers to be sued for their irresponsible conduct without running afoul of PLCAA.
The bill would create two obligations for firearms industry members (defined to include
manufacturers and sellers, as well as others involved in the firearms trade). First, it would prohibit
them from knowingly creating, maintaining, or contributing to public harm by engaging in conduct
that is unlawful or unreasonable. Second, it would require them to establish and implement
reasonable controls regarding the sale, manufacture, distribution, importation, marketing,
possession, and use of firearm-related products. And the bill would enable citizens to enforce
these obligations, by suing for injury or loss resulting from their violation.

The bill would allow for wider-scale enforcement, too: It would define violations as a
public nuisance, and it would authorize the Attorney General to sue firearms industry members for
their creation of that public nuisance. Should SB 488 become law, I intend to make full use of this
authority to hold the firearms industry to account for its behavior.

Enacting SB 488 would place Maryland alongside other states that have put in place
predicate legislation to hold the firearms industry accountable: In the last two years, California, '?
Colorado,'® Delaware, '4 Hawaii, '° Illinois,'® New Jersey,!” New York,'® and Washington'® have
all enacted legislation meant to enable citizens or Attorneys General to sue bad actors in the firearm
industry in a manner consistent with PLCAA. Although the details vary, these states generally
require, at a minimum, that firearms industry members implement reasonable controls in
marketing, selling, and distributing firearms. Some states impose additional or more specific
obligations as well. All of these states allow their Attorneys General to enforce the law by suing

10 714, § 7903(5)(A)iii).

M 1d. § 7903(5)(A)(ii)(T), (IT).

12 Cal. Civ. Code §§ 3273.50 to .55.

13 Colo. Rev. Stat. § 6-27-101 to -106.
14 Del. Code tit. 10, § 3930.

15 Hawaii Rev. Stat. § 134-A to -D.
16.815 I11. Comp. Stat. 505/2BBBB.
7N.J. Stat. Ann. §§ 2C:58-34 to -36.
" N.Y. Gen. Bus. Law § 898-A to -E.
19 Wash. Rev. Code Ann. 7.48.330.
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violators. To date, none of these states’ statutes has been successfully challenged in court, and at
least one has been expressly upheld.?’

SB 488 would provide Marylanders harmed by gun violence with a way to recover for their
injuries or for family members’ loss of life, when those harms flow from a manufacturer or seller’s
failure to do what the statute requires. For instance, if a seller fails to secure a firearm against
theft, and it is subsequently stolen and used to kill, the seller may be liable. Similarly, if a seller
fails to take reasonable precautions against firearm sales to convicted felons, and a convicted felon
purchases a firearm and uses it to kill, the seller may be liable.

At the same time, SB 488 also would provide firearms industry members with important
incentives to act responsibly. The prospect of civil liability will give gun manufacturers and sellers
ample reason to establish and implement controls designed to keep firearms out of the wrong
hands. On that score, the statute provides industry members with guidance: It defines “reasonable
controls” as policies designed to (1) prevent the sale or distribution of firearm-related products to
straw purchasers, traffickers, people prohibited from possessing firearms, and certain people apt
to use firearms to cause harm or commit crimes; (2) prevent loss or theft of firearm-related
products; and (3) ensure that members comply with state and federal law and do not otherwise
promote certain unlawful firearm-related conduct. 1 expect that, guided by that framework,
firearms industry members will be able to devise and implement reasonable controls that comply
with the statute. And if they do not, I will use the statute’s enforcement mechanisms to compel
them to change their behavior.

Once again, I support passage of this important legislation, and I look forward to the
Committee’s questions.

Sincerely,

SR .

Anthony G. Brown

20 See National Shooting Sports Found., Inc. v. James, 604 F. Supp. 3d 48 (N.D.N.Y. 2022),
appeal pending, No. 22-1374 (2d Cir.).
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| am submitting this testimony in favor of SB0488 on behalf of the Maryland Legislative Coalition. The
Maryland Legislative Coalition is an association of individuals and grassroots groups with members in
every district in the state with well over 30,000 members.

Our members believe firmly in common sense gun legislation, as do most gun owners and the majority
of residents in Maryland. We have a lot of solid, common-sense laws on the books, but like many states,
continue to see deaths from random shootings by people who should never, ever have been able to
purchase a gun.

This legislation should be re-named to the “About Time Gun Owners Were Required to Act Responsibly
Act of 2024”. This legislation does not make the job of gun owners more difficult. It instead makes

them act responsibly, by not putting profits over lives. It allows the Attorney General, or an individual, to
sue them for negligence under the public nuisance statute.

Our members think this legislation is long overdue and should be passed as quickly as possible. We
support this bill and recommend a FAVORABLE report in committee.
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Testimony in Support of SB 0488
Maryland Senate —Judicial Proceedings Committee
February 16, 2024

Daniel W. Webster, Sc.D., M.P.H.

Thank you for the opportunity to testify in support of SB 0488. | am a professor at Johns Hopkins
University’s Bloomberg School of Public Health and Distinguished Scholar for the Johns Hopkins
Center for Gun Violence Solutions. My testimony is offered by me individually, and it does not
represent the official position of Johns Hopkins University. | have conducted research on state gun
laws for over 30 years and communicated with many law enforcement officials charged with
keeping the public safe from gun violence.

A study of ATF gun trafficking investigations found that illegal or grossly negligent practices by
retail firearm dealers accounted for more guns diverted into the illegal market than any other
single trafficking channel.! A very small percentage of firearm retailers sell the majority guns
recovered from criminals.? Research shows that the disproportionate share of guns diverted for
criminal use by this small fraction of gun dealers cannot be explained solely by differences in
sales volume, customer demographics, or local crime rates.> My colleagues and | conducted an
anonymous survey of individuals on parole or probation in Baltimore and found that 24% of those
who had experience in the underground gun market indicated that they knew of gun shops in
Maryland where it was easy to get a gun without a background check or record keeping.*

In 2021, more than 10,000 firearms were reported as stolen or lost from federally licensed
firearms dealers. 33 Maryland dealers accounted for 153 of these lost or stolen firearms.> These
numbers may be a gross undercount of the number of firearms that employees or the dealers
themselves take from inventories and sell off the books to traffickers and criminals. ATF
compliance inspections commonly reveal many firearms for which dealers cannot account.

Weak federal laws and resource constraints hamper the ATF’s ability to ensure gun dealers
comply with gun laws.®’ There are egregious examples of scofflaw gun dealers whose guns were
commonly linked to violent crime for many years before federal action was taken.®® Maryland’s
laws governing firearm dealers are stronger than those in many state; but SB 0488 will, in my
opinion, enhance the state’s ability to prevent guns from being diverted for use in crime. My
research has shown that states with strong regulation and oversight of firearms dealers with
have lower rates of firearms being diverted for criminal use than other states.'°

| have led two studies showing that lawsuits against retail gun dealers led to significant reductions
guns diverted for criminal use in three major cities.!! One examined the effects of firearms dealers
being sued by New York City for practices that contributed to firearm trafficking. Twenty-four
dealers settled their lawsuit by agreeing to adopt a series of policies to prevent illegal sales and
theft including measures included in SB 0488 such as requiring security cameras and strong
inventory control measures. We found an 82% decrease in the probability that guns sold by
these gun dealers were subsequently recovered by NYPD after the dealers implemented these
new measures.'?



! Braga AA, Wintemute GJ, Pierce GL, Cook PJ, Ridgeway G. Interpreting the empirical evidence on illegal
gun market dynamics. Journal of Urban Health 2012; DOI 10.1007/s11524-012-9681-y.

2 Bureau of Alcohol, Tobacco and Firearms (ATF). Crime Gun Trace Reports (2000): The Youth Gun
Interdiction Initiative. Washington, DC: U.S. Department of the Treasury, 2002.

3 Wintemute GJ, Cook PJ, Wright MA. Risk factors among handgun retailers for frequent and
disproportionate sales of guns used in violent and firearm related crimes. Injury Prevention 2005; 11:357-
363.

4 Crifasi CK, Buggs SAL, Booty MD, Webster DW, Sherman SG. Baltimore’s Underground Gun Market:
availability of and access to guns. Violence and Gender 2020. https://doi.org/10.1089/vio.2019.0054

> Bureau of Alcohol, Tobacco, Firearms and Explosives. Federal Firearms Licensee Theft/Loss Report — 2021.

https://www.atf.gov/resource-center/federal-firearms-licensee-theftloss-report-2021

6 Inspector General of the United States Department of Justice. Inspections of Firearms Dealers by the
Bureau of Alcohol, Tobacco, Firearms and Explosives. Report [-2004-2005. Washington, DC, July 2004.

7 Braga AA, Gagliardi PL. “Enforcing Federal Laws Against Firearms Traffickers: Raising Operational
Effectiveness by Lowering Enforcement Obstacles,” pages 143-156 in Reducing Gun Violence in America:
Informing Policy with Evidence and Analysis, Daniel W. Webster and Jon S. Vernick, Eds. Baltimore: Johns
Hopkins University Press, 2013.

8 Brady Center to Prevent Gun Violence. Death Valley: Profile of a Rouge Gun Dealer: Valley Gun Baltimore,
Maryland. Washington, DC, June 2006.

% The Washington Post. “The Dance of Revocation.” December 14, 2010.

10 Webster DW, Vernick JS, Bulzachelli MT. Effects of state-level firearm seller accountability policies on
firearms trafficking. Journal of Urban Health 2009; 86:525-537.

11 Webster DW, Vernick JS, Bulzacchelli MT. Effects of a gun dealer’s change in sales practices on the
supply of guns to criminals. Journal of Urban Health 2006; 83:778-787.

12 \Webster DW, Vernick JS. “Spurring Responsible Firearms Sales Practices through Litigation: The Impact of
New York City’s Lawsuits Against Gun Dealers on Interstate Gun Trafficking,” p. 123-32. Webster DW,
Vernick JS, Eds. Reducing Gun Violence in America: Informing Policy with Evidence and Analysis. Baltimore,
MD: Johns Hopkins University Press, 2013.
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Chairman Smith, Vice Chair Waldstreicher and members of this esteemed committee.

My name is Chaplain Denise Reid. | reside in beautiful Baltimore City, Maryland. Senator
Antonio Hayes is my State Senator in District 40.

I'm honored to be a volunteer since 2016 and Survivor Membership Co-Lead since 2018 with
the Maryland Chapter of Moms Demand Action.

Truly, I'm a resilient and courageous survivor of heinous gun atrocities.
Today, | implore passionately and resolutely for a favorable report for Senate Bill 488.

I and my family have felt firsthand, the results of the gun industry's deadly and irresponsible
practices. The gun industry has the information and tools to innovate and take action to prevent
gun trafficking, but PLCAA has eliminated legal incentives for that industry to make firearms
safer or to engage in responsible sales practices.

With tears in my eyes, my beloved family has been traumatized by senseless gun violence for
well over 50 years.

Over six (6) loved ones were killed, including my uncle Jerome before | was born in 1964.

In the early to mid 1980's gun violence struck and severed our family chain. My 16 year old
cousin, my 23 year old uncle and my 2 little cousins’ mothers were all shot in the head.

On October 18, 2006 my heart was shattered. | received a heart wrenching call that my only and
precious son Tavon was shot. That dreaded bullet pierced his spine, my baby was paralyzed
from the neck down. After fighting 2 1/2 years just to breathe, God called Tavon to heaven, April
1, 2009.

October 2020 my phone rang. My brother David was on the line. He said, frantically, that his
oldest son, my nephew David, was killed. My heart dropped. Two days later my heart was
ripped in pain. Someone killed the girlfriend of David's youngest son. She was ambushed

By God's grace, undoubtedly He has sustained me. From the early 1990's to 2019... My mother,
nephew, sister and numerous cousins were shot and survived horrific shootings. Like so much
of the everyday gun violence in Baltimore City, some of these shootings were committed with
illegal guns--guns sold by traffickers and obtained by people who shouldn't have had them

Currently, PLCAA blocks legal claims that could compel gunmakers to take action to keep their
guns out of the hands of traffickers and people who shouldn’t have them, including by refusing
to sell to retailers who they know are fueling the criminal market, having poor safety practices or
training, or are turning a blind eye to straw purchasers.



The Declaration of Independence clearly expressed 250 years ago that everybody has the right
to Life, Liberty and the pursuit of happiness. This also means the right to life and to pursue your
dreams.

These are our basic fundamental human rights, and a person shall not be deprived of their life.
Anyone who'’s illegal and dangerous conduct deprives someone of their life should face
accountability for their misconduct. The people they hurt and their families deserve access to
justice. PLCAA denies them that. Passing SB 488 would help set that right.

My precious daughter & grandson were devastated on April 1, 2009 when their (brother &
father) respectively died. My daughter Jaazaniah said Mommy, | don't remember my big brother

Tavon. She was 3 years old when he died.

Thank you for your invaluable time.
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Testimony:

Good morning. Chairman Smith, Vice-Chair Waldstreicher and members of the
committee, my name is Jennifer Bort Yacovissi.

| live in Crownsville in District 33, Senator Gile’s District. | am a volunteer with the Anne
Arundel Local Group of the Maryland Chapter of Moms Demand Action.

| am here in support of SB 488 and | ask for a favorable report.
I’m also a gun violence survivor.

Everyone here in Annapolis knows of the Capitol Gazette massacre in June 2018. Well,
| grew up with John McNamara; | have no memory of a time when | didn’t know him. We
spent every day of every summer of our childhood together. | went to his wedding; he
went to mine. | last saw John five days before he and four of his coworkers were
murdered by an angry man with a vendetta and easy access to guns.

The gun manufacturers want it that way. Their objective is to sell as many guns as
possible, and, because of the Protection of Lawful Commerce in Arms Act, they do so
with impunity, without needing to concern themselves with whose hands the guns go
into. And we know the result: gun violence gets worse, gun companies get richer, and
the rest of us are left to pick up the pieces.

Since PLCAA passed in 2005, not a single gun manufacturer accused of negligence
has gone to trial. The gun industry’s broad immunity from legal accountability must be
repealed. Some members of this general assembly have told the media that attempting
to hold gun manufacturers to account is ridiculous. It's not ridiculous; no other industry
in the US enjoys this level of immunity.

Remember that we were never able to hold the tobacco industry accountable, until we
were. We were never able to hold the opioid manufacturers accountable, until we were.

It is long past the time for us to hold the gun industry accountable too.

Thank you for your time.
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TESTIMONY OF THE CRITICAL ISSUES FORUM: ADVOCACY
FOR SOCIAL JUSTICE OF MONTGOMERY COUNTY, MARYLAND
ON FEBRUARY 16, 2024
BEFORE THE SENATE JUDICIAL PROCEDURES COMMITTEE
IN SUPPORT OF SB 488 (The Gun Industry Accountability Act of 2024)

Honorable Chair William C. Smith, Vice-Chair Jeff Waldstreicher, and
Members of the Senate Judicial Proceedings Committee:

The Critical Issues Forum: Advocacy for Social Justice (CIF), provides this
testimony in support of SB 488, the Gun Industry Accountability Act of
2024. SB 488 is designed to deter gun industry members operating in
Maryland from engaging in irresponsible practices that actively contribute to
the epidemic of gun violence and hold those who engage in such practices
accountable for their actions.

CIF is a coalition of three synagogues, Temple Beth Ami, Kol Shalom, and
Adat Shalom that include over 1,750 households and three denominations
of Judaism: Reform, Conservative, and Reconstructionist. CIF serves as a
vehicle for our congregations to speak out on policy issues, such as gun
violence prevention, that relate to our shared values, including the Jewish
traditions that emphasizes the sanctity and primary value of human life.

In 2005, President Bush signed into law the Protection of Lawful
Commerce in Arms Act (PLCAA),! which provides immunity for firearm
industry members from civil actions seeking damages or other relief
“resulting from the criminal or unlawful misuse” of their products by a

1 pub.L. No. 109- 92, 119 Stat. 2095 (codified at 15 U.S.C. 88 7901- 03).
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plaintiff or a third party.? Congress enacted PLCAA to “protect . . . firearm
companies that operate lawfully . . . under the numerous federal and state
laws regulating their operations.”

Consistent with that purpose, PLCAA exempts from the prohibition state
laws authorizing “an action in which a manufacturer or seller of a qualified
product knowingly violated a State or Federal statute applicable to the sale
or marketing of the product, and the violation was a proximate cause of the
harm for which relief is sought.”* This exemption insures PLCAA “does not
insulate firearm companies from their unlawful behavior.”™ In short, PLCAA
allows States to enact laws designed to deter gun industry members from
engaging in irresponsible practices that actively contribute to the increasing
gun violence facing individual States and, where necessary, to hold those
who engage in such practices accountable for their actions.

SB 488 is such a law. It is a narrowly tailored bill, which creates a right to
file a civil action by the Attorney General or a member of the public® against
a firearm industry member that “knowingly” caused “harm to the public
through the sale, manufacture, distribution, importation, or marketing” of a
firearm-related product “by engaging in conduct that is: (1) Unlawful; or (2)
Unreasonable under the totality of the circumstances.””

The “[u]lnreasonable under the totality of the circumstances” language is
consistent with both the “knowingly” requirement of SB 488 and PLCAA.
Specifically, an example in the “knowingly violated” section of PLCAA
authorizes state laws where the person acted “having reasonable cause to
believe, that the actual buyer of the qualified product was prohibited from
possessing or receiving a firearm” Thus, the authorization in SB 488 of a civil
action based on conduct that is “[u]lnreasonable under the totality of the
circumstances” clearly falls within PLCCA’s exemption.

2 15 U.S.C. §§7902(a), 7903(5)(A).
3 Estados Unidos Mexicanos v. Smith & Wesson Brands, Inc., No. 22-1823, slip op. at 26 (1st
Cir. 2024).

415 U.S.C. § 7903(5)(A)(iii).
5 Estados, slip op. at 31.
6 §3-2303

7 §3-2302(A).
815uU.s.C.§ 7903(5)(A)(iii)(I1)(emphasis added).



3

SB 488 further requires that a firearm industry member establish
reasonable controls, which it specifically defines as policies that:

* prevent the sale or distribution of a firearm-related product to (a) a straw
purchaser, (b) a firearm trafficker, (c) a person prohibited from
possessing a firearm under state or federal law, and (d) a person who it
has reasonable cause to believe will use the firearm to commit a crime
or harm a person,;

* prevent the loss or theft of a firearm-related product; and

* ensure that the member complies with all Federal and State laws and
does not promote the unlawful sale, manufacture, alteration,
importation, marketing, possession, or use of a fire-arm related
product.®

Clearly each of these “controls” is reasonable and intended to prevent
conduct that is unlawful or unreasonable under the totality of the
circumstances. None imposes a significant burden on law abiding firearm
industry members. And none of the “controls” impinge on anyone’s Second
Amendment rights.

The gun industry cannot seriously contend that the requirements of SB 488
are unduly burdensome. It, after all, provides a level of accountability that is
significantly lower than that imposed by Maryland'’s tort law on any other
industry doing business in the state. But just as the accountability under
that tort law has benefitted society, SB 488 will hopefully reduce gun
violence caused by improper activities by the firearm industry.

As shown in an amicus brief filed by 18 Attorneys General,'° empirical
evidence demonstrates the need for, and effectiveness of, laws such as SB
488. For example, a 2017 report determined that a quarter of all firearms
recovered at crime scenes in Chicago between 2013 and 2016 were
purchased at just ten dealers.! Similarly, a California study showed that
12 percent of gun dealers were responsible for selling 86 percent of the
firearms recovered from the scene of violent firearm related offenses

9 §§3-2302(B) and 3-2301(G).
10 https://www.marylandattorneygeneral.gov/news

documents/011722_Amici_in_Support_of New_York.pdf. This lawsuit involved a challenge to a
New York statute similar to SB 488.

11 City Of Chicago, Gun Trace Report 2017, at 4, bit.ly/3ItoLS2.
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committed in the State between 1996 and 2000.? Finally, the Bureau of
Alcohol, Tobacco, Firearms and Explosives reported that 14 percent of
federally licensed gun dealers sold all of the firearms recovered in gun
crimes nationwide in 1998.13

It is also well-documented that gun dealers contribute to the harm caused
by firearms entering the illegal market when they engage in unlawful or
irresponsible business practices, such as by selling firearms to known
straw purchasers or to individuals who do not provide appropriate
documentation.* Studies reveal that most dealers are confronted with
individuals whom they believe may be a straw purchaser. One study
concluded that one in five dealers would sell a firearm to an individual
whom they suspected was purchasing it on behalf of someone else,
including for those who may not legally be allowed to buy it.1> One
consequence of this conduct in the aggregate is that a large number of
firearms enter the illegal market; indeed, by some estimates, nearly half of
all guns that are trafficked on the secondary market began as straw
purchases.® But studies show that when gun dealers either are held
accountable for their sales to straw purchasers or choose to engage in
more responsible business practices that prevent such sales, there is a
significant decrease in the flow of firearms into the illegal market.’

Studies also show that some gun dealers do not record sales in the manner
required under state and federal law. According to one report, there were

12 Christopher S. Koper, Crime Gun Risk Factors: Buyer, Seller, Firearm, and Transaction
Characteristics Associated with Gun Trafficking and Criminal Gun Use 12 (2007),
bit.ly/3G6uUMKO.

13 4.

14 E.g., Philip J. Cook et al., Some Source of Crime Guns in Chicago: Dirty Dealers, Straw
Purchasers, and lllegal Traffickers, 104 J. Of Crim. L. & Criminology 717, 723 (2015); Rachana
Bhowmik, Aiming for Accountability: How City Lawsuits Can Help Reform an Irresponsible Gun
Industry, 11 J.L. & POL’Y 67, 108-09 (2002).

15 Garen J. Wintemute, Firearm Retailers’ Willingness to Participate in an lllegal Gun Purchase,
87 J. URBAN HEALTH 865, 870 (2010), bit.ly/3QCeSuUn.

18 Garen J. Wintemute, Frequency of and responses to illegal activity related to commerce in
firearms: findings from the Firearms Licensee Survey, BMJ Inj. Prevention, Mar. 11, 2013, at 6,
bit.ly/3WQgOL1.

1 See, e.g., Daniel W. Webster et al., Effects of Undercover Police Stings of Gun

Dealers on the Supply of New Guns to Criminals, 12 INJ. PREVENTION 225, 225-230 (2006);
Daniel W. Webster et al., Effects of a Gun Dealer’'s Change in Sales Practices on the Supply of
Guns to Criminals, 83 J. Of Urban Health 778, 778-87 (2006).
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no records of the requisite federal forms for five percent of firearms
recovered at crime scenes, even though those firearms were traced to a
specific seller, suggesting that the sales were “off the books.”*85

Significantly, the states of Delaware, New York, New Jersey, California,
Hawaii, Washington, lllinois, and Colorado have taken advantage of the
exemption in PLCAA and have enacted legislation similar to SB 488.1° The
New York law has been upheld by the United States District Court for the
Northern District of New York.2° While the plaintiffs have appealed that
decision, the Attorney General of Maryland, along with 17 other Attorneys
General have filed an amicus brief in support of the District Court decision,
asserting that the New York law is a valid exercise of the authority granted
to the States by the Act.?!

SB 488 is similarly a valid exercise of that authority. Importantly, it will not
interfere with gun dealers who follow the rules. It is properly aimed at those
who do not. It is, in short, a much needed tool to help combat the illegal
sale of firearms in Maryland that contributes to the epidemic of gun
violence.

CIF urges this committee to produce a favorable report on SB 488.

18 Cook, supra note 7, at 744-45.

19 pel Code tit. 10 83930; New York General Business Law 88§ 898-a-€;
N.J. Stat. Ann. §2C:58-35; 2022 Cal. Legis. Serv. Ch. 98 (A.B. 1594).

20 National Shooting Sports Foundation, Inc. v. James, No. 1:21-cv-1348 (MAD/CFH) (N.D. N.Y.
May 25, 2022)
21 See, supra note 3.
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Executive Director Karen Herren
Marylanders to Prevent Gun Violence

February 16, 2024

Dear Chair Smith, Vice-Chair Waldstreicher, and distinguished members of the
committee,

Marylanders to Prevent Gun Violence (MPGYV) is a statewide organization dedicated
to reducing gun deaths and injuries throughout the state of Maryland. We urge the
committee for a FAVORABLE report on Senate Bill 488 to create a State cause of
action permissible under the Protection of Lawful Commerce in Arms Act
(“PLCAA”).

BACKGROUND

Civil liability is effectively used in the United States as an important check on
irresponsible and harmful industry behaviors. When legislators have been
unwilling or unable to enact laws regulating a dangerous industry, the possibility
of civil litigation has helped to incentivize industries to take reasonable steps to
prevent their products or business practices from causing foreseeable risks to
human life and well-being. Traditionally, this means that victims harmed by
wrongful conduct, or public officials on the people’s behalf, can seek fair justice
and accountability in the courts by filing lawsuits seeking monetary compensation
or other court-ordered relief when industries have negligently or recklessly caused
harm or failed to take reasonable steps to prevent foreseeable harm. However, in
2005, President Bush signed the Protection of Lawful Commerce in Arms Act
(“PLCAA”) which gave the gun industry enormous exemptions from liability and
accountability within the justice system. PLCAA has granted the gun industry
unprecedented immunity from this system of justice and accountability. In

'15 U.S.C. § 7901-7903

Marylanders to Prevent Gun Violence.2.16.24/kh 1



addition to shielding the gun industry, these legal immunities also provide an
unfair business advantage to irresponsible firearm industry members over more
responsible competitors who take stronger precautions to protect human life and
well-being.

PLCAA AND EXCEPTIONS

PLCAA provides general immunity from lawsuits to federally licensed
manufacturers, federally licensed firearm dealers and importers, and entities
engaged in the business of selling ammunition at the wholesale or retail level.
PLCAA prohibits plaintiffs from bringing “qualified civil liability actions” against
these industry defendants. “Qualified civil liability actions” are civil or
administrative proceedings for damages or other relief brought by any person
including a governmental entity, “resulting from the criminal or unlawful misuse”
of firearms, ammunition, or firearm or ammunition component parts by the
plaintiff or a third party. There are 6 exceptions to the general industry immunity
under 15 U.S.C. § 7903(5)(A):

e An action brought against someone convicted of “knowingly transfer[ing] a
firearm, knowing that such firearm will be used to commit a crime of
violence” by someone directly harmed by such unlawful conduct;

e An action brought against a seller (or importer) for negligent entrustment or
negligence per se;

e An action in which a manufacturer or seller of a qualified product
knowingly violated a State or Federal statute applicable to the sale or
marketing of the product, if the violation was a proximate cause of the
harm for which relief is sought.

e An action for breach of contract or warranty in connection with the
purchase of the product;

e An action for death, physical injuries, or property damage resulting directly
from a defect in design or manufacture of the product, when used as
intended or in a reasonably foreseeable manner, except that where the
discharge of the product was caused by a volitional act that constituted a
criminal offense, then such act shall be considered the sole proximate cause
of any resulting death, personal injuries or property damage; or

e An action commenced by the Attorney General to enforce the Gun Control
Act or the National Firearms Act.

Marylanders to Prevent Gun Violence.2.16.24/kh 2



PLCAA provides firearm industry defendants with broad immunity from many
common law tort actions, but also provides exceptions, including what has been
called the “predicate exception,” which authorizes plaintiffs to bring civil actions
against a firearm industry defendant who has knowingly violated a statute
applicable to the sale or marketing of a firearm or other qualified product, if the
violation was a proximate cause of the plaintiffs’ harm.

CONCLUSION

Senate Bill 488 seeks to codify into Maryland law a firearm industry standard of
conduct under the predicate exception clarifying the obligations and prohibitions
that are unquestionably and specifically applicable to the sale and marketing of
firearms and to provide redress to victims when the industry fails to uphold that
standard. MPGV urges a FAVORABLE report on SB488.

Marylanders to Prevent Gun Violence.2.16.24/kh
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Montgomery County

Office of Intergovernmental Relations

ROCKVILLE: 240-777-6550 ANNAPOLIS: 240-777-8270

SB 488 DATE: February 16, 2024
SPONSOR: Senators Waldstreicher and Smith

ASSIGNED TO: Judicial Proceedings

CONTACT PERSON: Kathleen Boucher (Kathleen.boucher@montgomerycountymd.gov)
POSITION: Support

Civil Actions — Public Nuisances — Firearm Industry Members
(Gun Industry Accountability Act of 2024)

This bill allows the Attorney General and members of the public to sue a “firearm industry
member” (i.e., manufacturer, distributor, dealer, marketer, or importer) when they knowingly
create a “public nuisance” by engaging in conduct that is unlawful or unreasonable under the
totality of circumstances. The Attorney General may seek injunctive relief, restitution,
compensatory and punitive damages, reasonable attorney’s fees and costs, and any other
appropriate relief. A member of the public may seek compensatory and punitive damages for
injury or loss as well as injunctive relief and reasonable attorney’s fees and costs,

The bill requires firearm industry members to establish “reasonable controls” regarding
firearm-related products (i.e., firearms, component parts, and ammunition) to protect against
public harm. The term “reasonable controls” is defined to mean policies that are designed to:
(1) prevent the sale or distribution of a firearm-related product to a straw purchaser, firearm
trafficker, or any person prohibited from possessing a firearm-related product under federal of
State law or for whom the manufacture or distributor has reasonable cause to believe intends
to use the product to commit a crime or cause harm to self or others; (2) prevent the loss or
theft of firearm-related products; and (3) ensure compliance with State and federal law.

The County supports this bill and respectfully requests that the Senate Judicial Proceedings
Committee give the bill a favorable report with any amendments necessary to ensure its legal
validity. Gun violence throughout our country continues unabated and regulation of these
deadly instruments is woefully inadequate. It is critically important the Attorney General and
individuals harmed by gun violence have a clear path for holding the firearms industry
accountable for practices that pose a risk to public health and safety.
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Unitarian Universalist Legislative Ministry of Maryland

Testimony in Support of - SB 488-
Civil Actions - Public Nuisances - Firearm Industry Members
(Gun Industry Accountability Act of 2024)

TO: Senator William Smith, Chair Judicial Proceedings

FROM: Ken Shilling, Unitarian Universalist Legislative Ministry of Maryland
Gun Violence Prevention Lead Advocate

DATE: February 16, 2024

As a Unitarian Universalist, | know that conscience will not be quieted by anything less
than truth and justice. The gun industry should be held accountable for dangerous
products and irresponsible business practices. In pursuit of justice, | ask you to support
SB 488 - Gun Industry Accountability Act.

Gun manufacturers have failed to include safety features that could prevent
unauthorized access to firearms. The industry is irresponsible for not applying
childproofing technologies that can prevent unintentional shootings by children.

It is reprehensible that gun marketing is aimed to appeal to children. We have laws that
prohibit selling alcohol or tobacco to minors. There is no justification to design and
market a child-sized assault weapon-the JR-15-to children.! Children do not have the
training nor the mature judgment needed to handle an assault weapon.

There are some bad actors in the gun industry who have poor safety or training
practices. They do not follow basic security measures. Some commit intentional criminal
acts. We believe that they should be held accountable for dangerous and irresponsible
business practices that harm people and endanger public safety. Unfortunately, these
bad actors aren’t being held to the same standards to which we hold any other citizen.

SB 784 prohibits the firearm industry from creating or contributing to a public nuisance
through irresponsible and dangerous business practices. It requires the firearm industry
to establish and implement certain reasonable controls which prevent guns from falling
into the hands of criminals or individuals unfit to possess a firearm.



Responsible business practices are necessary—but not sufficient.
Reasonable controls are necessary—but not sufficient.

We must acknowledge that justice denied is an injustice to those who have been
harmed. We need to ensure justice for those harmed by irresponsible and dangerous
business practices, or unsafe products.

SB 488 aims to protect public safety and promote accountability within the gun industry.
Those harmed should be able to make their case in courts in order to hold the firearm
industry accountable to protect public safety.

This is American justice.

We urge a favorable report. Vote for Senate Bill 488.

Ken Shilling

Ken Shilling, Gun Violence Prevention Lead Advocate

' https://www.medpagetoday.com/opinion/second-opinions/106206

The JR-15 Rifle Places Children's Safety in the Crosshairs
by Apurva Bhatt, MD September 6, 2023

UULM-MD c/o UU Church of Annapolis 333 Dubois Road Annapolis, MD
21401 410-266-8044


https://www.medpagetoday.com/opinion/second-opinions/106206
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SB488 FAV Testimony Maryland Assoc for Justice 2.1
Uploaded by: Kevin Sullivan

Position: FAV



9

N

|-]

| 5
\')0%

2024 LEGISLATIVE TESTIMONY
SB 488

“0 (0

CIVIL ACTIONS - PUBLIC NUISANCES - FIREARM
INDUSTRY MEMBERS
FAVORABLE

Good morning, Chairman Smith, Vice Chairman Waldstreicher and members of the
committee. My name is Kevin Sullivan. | am an attorney at Salsbury Sullivan, LLC in
Baltimore. | am here on behalf of the Maryland Association of Justice to speak in
favor of Senate Bill 488.

This bill aims to hold the sellers of firearms responsible for selling a firearm to
someone who should not possess one. That seems like common sense.

If we are going to entrust a company to sell a dangerous weapon — the most
dangerous weapon — to members of the public, we should insist that they do so in a
responsible way.

| currently represent the family of Jake Mace in a federal lawsuit against Walmart.
Jake was a Walmart employee experiencing an acute mental health crisis. He was
hospitalized several times after expressing suicidal intentions. Jake's managers at
Walmart knew of his hospitalizations and suicidal intentions. A week before his
death, Jake sent a text message to a Walmart co-worker explaining his plan to
purchase a gun to kill himself. The co-worker forwarded that text message to Jake's
manager and pleaded with the manager to put Jake on a blacklist so he could not
buy a firearm at Walmart. The manager said he would “take care of it.” But nothing
was done. A week later, Walmart sold Jake a gun. He used it to take his life in the
parking lot. Jake was married with a young son and another one on the way when he
died.

Senate Bill 488 would help ensure that something like that will not happen to
another family.

The proposed law also provides for punitive damages. This is important because, in
Maryland, there is cap on the amount of damages one can recover in a wrongful
death case and unfortunately the cap reduces the value of cases to the point where
big companies like Walmart are not incentivized to make changes. But, if punitive
damages were available, that is the type of law that will make large companies take
notice and make substantive changes.
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And the types of changes we are talking about- instituting reasonable controls—

should be ones we can all get behind.

Gun violence is real. The experts all agree that firearms are the most effective
means of ending a life. As the father of three daughters in Maryland public schools
this is not lost on me. One of my biggest fears is an active shooter at a school. We
must do everything in our power to reduce the risk of that.

Senate Bill 488 will not eliminate gun violence, but it will help to assure that guns are

not placed into the hands of individuals who should not

have them, and it will hold

companies accountable for the irresponsible sale of firearms.

For all of these reasons, | urge the committee to submit a favorable report on SB 488.

About Maryland Association for Justice

The Maryland Association for Justice (MAJ) represents over
1,250 trial attorneys throughout the state of Maryland. MAJ
advocates for the preservation of the civil justice system, the
protection of the rights of consumers and the education and
professional development of its members.

10440 Little Patuxent Parkway, Suite 250
Columbia, MD 21044

(410) 872-0990 | FAX (410) 872-0993
info@mdforjustice.com

mdforjustice.com
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Delaware-Maryland Synod

Evangelical Lutheran Church in America
God's work. Our hands.

Testimony prepared for the

Judicial Proceedings Committee
on

Senate Bill 488
February 16, 2024
Position: Favorable

Mr. Chairman and members of the Committee, thank you for this opportunity to testify
for public safety as a human right. | am Lee Hudson, assistant to the bishop for public
policy in the Delaware-Maryland Synod, Evangelical Lutheran Church in America, a
faith community with three judicatories across our State.

Our community has stated support for adequate weapons regulation as an essential for
public security and safety. At this point the American public has substantially come into
agreement with most of our community’s commitments on the subject, according to
polling data.

It is also reliably reported that the primary reason the American landscape is a free-fire
zone is that, uniquely among commercial product sold to the public, firearms have been
exempted from legislated safety standards and regulation. We do not do to weapons
what we do to appliances, vehicles, and other implements. This is on purpose: here is
that narrative from the Giffords.org webpage—

The Protection of Lawful Commerce in Arms Act and Child Safety Lock Act of 2005
(“PLCAA” and “CSLA”) provided the gun industry with immunity from most tort liability.
The PLCAA prohibited a “qualified civil liability action” from being brought in any state or
federal court and required immediate dismissal of any such action upon the date the
PLCAA was enacted (October 26, 2005). The strategy that birthed the American free-
fire zone removed manufacturers from any possibility of civil accountability for their
products. Again, this is so exceptional as to be without example; or warrant.

Senate Bill 488 re-authorizes members of the Maryland public to initiate civil actions
when a manufacturer’s product causes harm. It is apparent that juries are becoming
receptive to this right, despite all else. Certainly, the members of this Committee know
that the harm being caused by the product is the most extreme there can possibly be.

We implore a favorable report.

Lee Hudson

5699 Meridale Rd. Baltimore, MD 21228 410-230-2860 800-869-5492 fax 410-230-2871
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Maryland Senate

Judiciary Committee

2 East

Miller Senate Office Building
Annapolis, Maryland 21401

Dear Honorable Chair, Vice-Chair and Members of the Committee:

On behalf of the pediatric nurse practitioners (PNPs) and fellow pediatric-focused advanced
practice registered nurses (APRNs) of the National Association of Pediatric Nurse Practitioners (NAPNAP)
Chesapeake Chapter, | am writing to express our support of SB 550 Children- Labor Trafficking.

This bill would add children experiencing labor trafficking to be covered by the Safe Harbor
Regional Navigator Grant Program which would connect victims of child labor trafficking to resources
and other services.

For these reasons the Maryland Chesapeake Chapter of NAPNAP extends their support to SB 550
Children- Labor Trafficking and requests a favorable report.

The pediatric advanced practice nurses of your state are grateful to you for your attention to
these crucial issues. The members of Chesapeake Chapter of the National Association of Pediatric Nurse
Practitioners memberships includes over 200 primary and acute care pediatric nurse practitioners who
are committed to improving the health and advocating for Maryland’s pediatric patients. If we can be of
any further assistance, or if you have any questions, please do not hesitate to contact the Chesapeake
Chapter President, Lindsay J. Ward at 410-507-3642 or at lindsayjward@hotmail.com.

Sincerely,

v O Jinol

Lindsay J. Ward CRNP, RN, IBCLC, MSN, BSN

Certified Registered Nurse Practitioner- Pediatric Primary Care
International Board-Certified Lactation Consultant

National Association of Pediatric Nurse Practitioners (NAPNAP)
Chesapeake Chapter President

Evgenia Ogordova
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MD: CHESAPEAKE
Evgenia Ogordova-DNP

National Association of Pediatric Nurse Practitioners (NAPNAP)
Chesapeake Chapter Legislative Chair
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Wednesday, February 14th, 2024

RE: Support for House Bill 947: Civil Actions - Public Nuisances - Firearm Industry
Members (Gun Industry Accountability Act of 2024)

Dear Chairman Clippingern

On behalf of the March for Our Lives, a courageous youth-led movement dedicated to
promoting civic engagement, education, and direct action by youth to eliminate the
epidemic of gun violence, I write this letter to register our support for HB 947. This
measure would allow lawsuits against members of the gun industry who act recklessly
and participate in unethical practices thus harming public safety.

On average, 743 people die by guns, and 1,363 people are wounded at the hands of
firearms per year in Maryland. The Protection of Lawful Commerce in Arms Act has
protected the gun industry for 17 years. Not allowing us to hold the gun industry
accountable for causing public harm, the state has enabled them to continue to play this
dangerous role. This bill allows legal action to be taken by the Attorney General by
bringing a civil action against a firearm industry member. Regarding taking action that
would knowingly violate this legislation if passed by “creating, maintaining, or
contributing to a public nuisance through the sale, manufacture, distribution,
importation, or marketing of a firearm-related product under certain circumstances.”

At March For Our Lives, we recognize that gun manufacturers' and sellers' lack of concern
for public safety has led to countless unnecessary deaths. If any other industry were
causing this amount of harm, they would be held legally accountable. It is time the gun
industry is held to the same standards.

For these reasons, we proudly express our support for HB 947 and urge passage of this

important legislation.

Sincerely,

Madelyn Cobb Elena Perez

Policy & Government Affairs Manager Senior Policy Associate

March for Our Lives March for Our Lives
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Testimony of Montgomery County Young Democrats Before Senate Judicial
Proceedings Committee in Support of SB 488—Public Nuisances-Gun
Industry Accountability Act of 2024

February 16th, 2024
Chair Smith, Vice Chair Waldstreicher, members of the Committee:

The Montgomery County Young Democrats (MCYD) urge your support and a favorable
recommendation for SB 488, the Gun Industry Accountability Act of 2024. This bill will help hold
the gun industry, including manufacturers and retailers, legally liable for the misuse of guns and
help prevent reckless harm caused by their products.

MCYD is a group of young Democrats ages 14-35 who work to make Montgomery County and
Maryland better places to live, elect Democrats to office, advocate for various issues, and get
young people involved in politics and advocacy. We have unfortunately grown up in the shadow
of gun violence, hearing about numerous mass shootings and a steady drumbeat of injuries and
deaths.

Gun violence is a horrifying blight on our society, killing tens of thousands of people every year.
During the pandemic the gun murder rate rose sharply. In 2021, 48.830 people died from
gun-related injuries. Yet, the gun industry is shielded from civil litigation that would hold them
accountable for the misuse of their products by the Protection of Lawful Commerce in Arms Act
(PLCAA), which effectively blocks most lawsuits against them and thwarts countless victims
from obtaining justice.

Other industries have been forced by civil litigation to adopt safer practices because these
lawsuits have exposed issues, shaped public opinion, and influenced bills and laws. Lawsuits
against the automobile industry resulted in seat belts, airbags, and safer cars that are less likely
to crumple in accidents. Lawsuits against the tobacco industry resulted in limits on tobacco
advertising, warning labels on tobacco products, and massive payments to people who suffered
conditions derived from smoking. Furthermore, lawsuits are currently underway against opioid
manufacturers to hold them accountable for overprescribing these pills, ruining countless lives,
and causing the deaths of many Americans.


https://www.pewresearch.org/short-reads/2023/04/26/what-the-data-says-about-gun-deaths-in-the-u-s/
https://www.pewresearch.org/short-reads/2023/04/26/what-the-data-says-about-gun-deaths-in-the-u-s/

It is time for similar accountability for the gun industry. Gun marketing is dangerously
irresponsible, often directed toward children and teenagers. Families affected by gun violence
frequently try to sue gun manufacturers and retailers, but the PLCCA has enabled most of the
lawsuits to be dismissed.

The Gun Industry Accountability Act of 2024 establishes clear avenues for justice in cases
involving harm caused to the public by the gun industry. Specifically, it would hold individuals
and entities accountable in the following cases:

e Members of the gun industry would be banned from knowingly or recklessly causing
harm to the public. This would include manufacturing, marketing, distributing, importing,
or selling gun-related products in ways that are unlawful or unreasonable, considering
the entire context.

e Gun retailers and manufacturers would be required to implement reasonable controls
about the manufacture, marketing, and sale of guns. These controls are designed to
prevent guns from falling into the hands of criminals and other individuals unfit to
possess guns.

If either of these standards are violated, both the State of Maryland and private citizens would
have the right to take legal action. SB 488 provides victims of gun violence with pathways to
justice for irresponsible and dangerous industry practices, which currently go unchecked.
Allowing legal action against the gun industry will drive the worst offenders out of business and
spur other businesses to adopt better behavior.

The fight to stop gun violence will require many reforms. The Gun Industry Accountability Act is
an important step forward that will enhance public safety and promote accountability within the

gun industry. The Montgomery County Young Democrats urge your support for SB 488 and
ensure its swift passage.

Please contact us at mocoyoungdems@amail.com with any questions.

Sincerely,

The Montgomery County Young Democrats


mailto:mocoyoungdems@gmail.com
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BRADY

UNITED AGAINST GUN VIOLENCE

Testimony of Ramya Swami, Manager, State Policy, Brady
Support for SB 488
Before the Maryland Senate Judicial Proceedings Committee
February 16, 2024

Chair Smith, Vice Chair Waldstreicher, and distinguished members of the Maryland Senate Judicial
Proceedings Committee,

Founded in 1974, Brady works across Congress, courts, and communities, uniting gun owners and
non-gun owners alike, to take action, not sides, and end America’s gun violence epidemic. Brady today
carries the name of Jim Brady, who was shot and severely injured in the assassination attempt on
President Ronald Reagan. Jim and his wife, Sarah, led the fight to pass federal legislation requiring
background checks for gun sales. Brady continues to uphold Jim and Sarah’s legacy by uniting
Americans from coast to coast, red and blue, young and old, liberal and conservative, to combat the
epidemic of gun violence. In furtherance of our goal to reduce firearm violence across Maryland,
the Brady Campaign to Prevent Gun Violence is proud to support the passage of Senate Bill 488.
SB 488 creates a path for gun industry members to be held accountable for dangerous, unlawful,
negligent and unsafe business practices that impact Marylanders and removes barriers that currently
prevent victims and survivors from obtaining justice in the courtroom.

The Gun Industry has been Afforded Special Protections that Harm Marylanders

A top priority of the gun industry, the Protection of Lawful Commerce in Arms Act (PLCAA) was
signed into law by then-President George W. Bush in 2005." PLCAA provides gun manufacturers,
distributors, and gun dealers with special protections from civil liability that no other U.S. industry is
currently afforded. Although PLCAA does not provide complete immunity from all civil lawsuits, some
courts have interpreted the law to effectively bar victims and survivors of gun violence from holding
firearms businesses liable for injuries caused by negligence, defective products, or unreasonably
dangerous conduct that would otherwise be actionable under civil justice principles. Enabling the gun
industry to evade accountability at the expense of victims of gun violence significantly contributes to the
gun violence epidemic by removing key incentives for the gun industry to adopt life-saving business
practices.’

"15U.S.C. § 7901 (2005).
2 Brady Campaign & Brady Center, “What is PLCAA?”, Brady, available at
https://www.bradyunited.org/fact-sheets/what-is-plcaa.


http://www.bradyunited.org/fact-sheets/what-is-plcaa

Moreover, PLCAA has had a chilling effect on civil cases against the gun industry and has worked to
prevent victims and survivors from recovering damages they are owed after tragic injuries or deaths. SB
488 would ensure that the gun industry would no longer be shielded from accountability for their
dangerous, irresponsible, or illegal practices that endanger the lives of Marylanders.

PLCAA Denies Justice to Victims and Survivors

Victims should have recourse for the gun industry’s negligence and dangerous practices, but PLCAA
currently protects gun dealers and manufacturers from being held responsible. Gun dealers and
manufacturers should be held responsible for negligent and irresponsible sales practices that are the
proximate cause of an individual's injuries or death, and for selling to someone who is likely to harm
themselves or others. Manufacturers who design firearms without life-saving safety features, such as
chamber-loaded indicators and magazine disconnect safeties, or sell to someone who is clearly likely to
harm themselves should be held liable for their design failures and malpractice.’

PLCAA Perpetuates the Flow of Crime Guns into Communities of Color

The latest available data from the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) reveals
that just 2.7 percent of dealers accounted for over 71 percent of crime gun traces.* While this small
minority of gun dealers are the sources of crime guns recovered in communities of color, these gun
dealers typically sit outside those communities in less diverse and more affluent suburbs.’ Residents of
these communities suffer from the chronic stress of daily interpersonal gun violence and the negative
impacts on their community’s economic prosperity, without recourse or compensation, while
irresponsible gun dealers face no consequences. The implications of this lack of accountability cannot be
overstated. While gun violence touches Americans across the country, it disproportionately impacts
communities of color. Approximately 80 percent of America’s gun deaths occur in urban areas with large
minority populations.® Black Americans are 11 times more likely than their white peers to be the victim
of a firearm homicide, and this problem is exacerbated for Black males, who lose four years in life
expectancy on the basis of gun violence alone.” Non-Hispanic Black males in Maryland are 27.7 times
more likely to be victims of firearm homicide than non-Hispanich white males.®

* Vernick, J., Meisel, Z., Teret, S., Milne, J. and Hargarten, S., 1999. "I Didn't Know the Gun Was Loaded": An Examination of
Two Safety Devices That Can Reduce the Risk of Unintentional Firearm Injuries,” Journal of Public Health Policy, 20(4),
pp-427-440, available at https://www.jstor.org/stable/33431297seq=1.

* Department of the Treasury, “Commerce in Firearms in the United States,” Bureau of ATF (Feb. 2000), available at
http://www.joebrower.com/RKBA/RKBA_FILES/GOV_DOCS/BATF _report_020400.pdf.

* Brady Campaign and Brady Center, “Crime Guns in Impacted Communities,” Brady, available at
https://www.bradyunited.org/reports/crime-guns-in-impacted-communities.

$Id.

" CDC, “Injury Prevention & Control,” available at https://www.cdc.gov/injury/wisqars/fatal.html; Kalesan, B., Vyliparambil, M.,
Zuo, Y., Siracuse, J., Fagan, J., Branas, C. and Galea, S., 2018. “Cross-sectional study of loss of life expectancy at different ages
related to firearm deaths among black and white Americans,” BMJ Evidence-Based Medicine, 24(2), pp.55-58, available at
https://ebm.bmj.com/content/24/2/55.

8 CDC, “Injury Prevention & Control,” available at https://www.cdc.gov/injury/wisqars/fatal.html.
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http://www.joebrower.com/RKBA/RKBA_FILES/GOV_DOCS/BATF_report_020400.pdf
http://www.jstor.org/stable/3343129?seq=1

PLCAA Disi ivizes R ible Business Practi

The mere threat of civil liability motivates companies to adopt safe business practices that prevent future
injuries and death.” For example, car manufacturers made numerous safety improvements that have cut
automobile-related deaths by 50 percent since the 1960s, primarily because of technological
advancements spurred by fear of liability."” PLCAA effectively removed this motivation for the gun
industry, disincentivizing gun dealers from adopting safe sales practices and gun manufacturers from
incorporating affordable life-saving safety devices into their products and monitoring their distribution
practices.'" While the gun industry claims that mental health and violent video games are to blame for
gun violence, it’s actually common industry practices that create the conditions that enable most gun
violence to occur.'? The limitations on the ability to hold the industry accountable prevent public
awareness and deter regulatory changes, as well as disincentivize independent action by the industry to
avoid liability, all of which would reduce gun violence and save lives.

Conclusion

SB 488 will function as an exception to PLCAA, ensuring that valid civil claims can be brought against
the gun industry for their dangerous, negligent, and even unlawful actions. The possibility of civil
liability will not only provide civil justice to victims and survivors but also encourage the gun industry to
act responsibly to help stem the tide of crime guns that harm Marylanders, particularly in urban areas
where communities of color are disproportionately harmed. Having operated with special protections for
years, the industry has had no financial incentive to curb irresponsible conduct and instead puts profits
over people. The prospect of civil liability can lead to safer products and better conduct that the industry
has resisted for years.

SB 488 must be enacted because no industry should be above the law, especially not one that makes and
sells lethal weapons. SB 488 will make sure that bad actors in the gun industry are held accountable and
victims of gun violence are able to get justice through the law. For the reasons described above, Brady
urges the committee to support the passage of Senate Bill 488.

Sincerely,
Ramya Swami

? Vernick, J. et al., 2003. “Role of Litigation in Preventing Product-related Injuries,” Epidemiologic Reviews, 25(1), pp.90-98,
available at https://academic.oup.com/epirev/article/25/1/90/718671.

10 LaFrance, Adrienne, “Why Haven’t Gunmakers Improved Safety Technology the Way Automakers Did?”, The Atlantic (Jan.
21, 2016), available at https://www.theatlantic.com/technology/archive/2016/01/guns-cars/424878/.

11 Sampson, Kelly, “Tobacco Kills People. Opioids Kill People. But Guns Don’t?”,Brady (Sept. 4, 2019), available at
https://bradyunited. medium.com/tobacco-kills-people-opioids-kill-people-but-guns-dont-7852¢288d496.

12 Zeballos-Roig, Joseph, “The NRA Issued a Statement Supporting Trump’s Call to Focus on Mental Illness to Reduce Gun
Violence after the Shootings in El Paso and Dayton,” Insider (Aug. 5, 2019), available at
https://www.businessinsider.com/nra-statement-backing-trump-el-paso-dayton-shootings-mental-illness-2019-8; Hudson, Laura,
“The NRA Solution to Gun Violence: More Guns, Fewer Video Games,” Wired (Dec. 21, 2012), available at
https://www.wired.com/2012/12/nra-video-games/; Gluck, A., Nabavi-Noori, A. and Wang, S., 2021. Gun Violence in Court. The
Journal of Law, Medicine & Ethics, 48(S4), pp.90-97, available at
https://journals.sagepub.com/doi/abs/10.1177/1073110520979406.
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Richard Keith Kaplowitz
Frederick, MD 21703-7134

TESTIMONY ON SB#0488 - POSITION: FAVORABLE

Civil Actions - Public Nuisances - Firearm Industry Members (Gun Industry Accountability
Act of 2024)

TO: Chair Smith, Vice Chair Waldstreicher, and members of the Judicial Proceedings
Committee

FROM: Your Full Name

My name is Richard Kaplowitz. | am a resident of District 3. | am submitting this

testimony in support of/ SB#/0488, Civil Actions - Public Nuisances - Firearm Industry
Members (Gun Industry Accountability Act of 2024)

Multiple laws exist that protect consumers from harm from unsafe products. We have an
epidemic of gun violence in this country with more than one mass shooting a day since the
beginning of the year. Much of this is attributable to the firearms industry’s total disregard of
how their products are marketed and sold. Weapons of war are being manufactured, imported,
and sold, and the responsible parties have been shielded from responsibility for the carnage.

This bill is an attempt to alleviate some of the problems caused by this immoral conduct by that
industry that no other industry would and is held harmless for. It will permit those damaged by
the weapons so carelessly made available to have a path to redress the effects on them and our
society at large by the willful proliferation of these dangerous weapons. The misinterpretation
of the second amendment ignores the “well regulated militia” component of the amendment
and favors arming everyone with weapons not meant for personal protection but for
conducting warfare. The framers of the Constitution could not have foreseen, in a era of
muskets, the quick and deadly arms now overwhelming our society.

This bill is an attempt to restore a balance between those harmed by guns and those whose
sale, manufacture, distribution, importation and marketing have impacted their lives so

tragically.

| respectfully urge this committee to return a favorable report on SB0488.
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MARYLAND STATE

RIFLE & PISTOL ASSOCIATION

SB 488
Civil Actions — Public Nuisances — Firearm Industry Members
Gun Industry Accountability Act of 2024

UNFAVORABLE

The Maryland State Rifle & Pistol Association (MSRPA) opposes SB 488, the Gun
Industry Accountability Act of 2024. This bill would regulate the gun industry, including
manufacturers and retailers, to prevent reckless harm caused by firearms. Violations of
this law would be treated as a public nuisance, with both the state and private citizens
having the right to take legal action.

The MSRPA is the official National Rifle Association state organization for Maryland. The
MSRPA'’s mission is to defend our rights in Maryland, support training in firearm safety
and shooting skills through its affiliated clubs, and sponsor and sanction local
competition throughout the state.

The intent of this bill is to overrule the Protection of Lawful Commerce in Arms Act
(PLCAA), a United States Federal law which protects firearm manufacturers and dealers
from being held liable for criminal misuse of their products. The PLCAA was enacted in
2005 by a broad bipartisan majority in response to dozens of frivolous lawsuits
orchestrated and largely funded by gun control groups, solely to put gun companies out
of business based on circumstances beyond their control.

Despite political rhetoric to the contrary, the PLCAA does not grant the firearm and
ammunition industry blanket immunity from suit different than that enjoyed by other
industries. Instead, the PLCAA codifies common law and common sense principles to
prevent baseless litigation from bankrupting an entire lawful industry. In addition,
PLCAA does not shield gun companies from being sued for wrongdoings. It includes
carefully crafted exceptions to allow legitimate victims their day in court for cases
involving defective firearms, breaches of contract, criminal behavior by a gun maker or
seller, or the negligent entrustment of a firearm to an irresponsible person.

SB 488 is basically the same bill as SB 113, which met with an UNFAVORABLE response
last year. This bill will not pass muster with the Maryland Declaration of Rights or
Federal Code.

Page 1 of 2
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Maryland’s licensed firearms dealers are NOT the source of reckless, illegal actions of
negligent citizens or violent criminals. The firearms industry is already highly regulated
by federal and state statutes, with severe civil and criminal penalties for any and all
criminal transgressions.

The bill is vague and probably would not survive judicial review. SB 488 allows
enforcement of any “harm to the public” but doesn't define this phrase, and there are
no guidelines for its implementation. Under the bill entirely lawful conduct can be
deemed “unreasonable” and a “public nuisance.” How do you define a LAWFUL industry
as unreasonable and a public nuisance? Other terms within the bill, including
“reasonable controls” and “unreasonable under the totality of the circumstances,” are
imprecise. Or are they, except to accomplish the destruction of an industry you may not
like?

The manufacture, distribution, and sales of firearms, ammunition, and accessories
associated with hunting and shooting sports contribute to Maryland’s economy. There
are hundreds of firearm related businesses, with good paying jobs, and which
contribute millions of dollars in taxes to the state, including taxes used for conservation.
When this industry is forced to abandon Maryland because of this bill, our citizens will
surely feel the loss and may also be inclined to leave the state.

Bottom line: SB 488 threatens a lawful industry, our basic constitutional rights of self-
defense, and our civil liberties, and it will not make Maryland safer from criminal
violence.

The MSRPA respectfully requests and unfavorable report on SB 488.
Cathy S. Wright, MSRPA VP, Legislative Affairs

cwright@msrpa.org
http://www.msrpa.org
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Testimony SB488

My name is Donna Worthy. | am President of the Maryland Firearms Dealers Association
as well as the President of Worth-A-Shot, a Firearms store in Millersville Maryland.

| strongly oppose SB488. This bill is written with an impossible standard for Firearm
Stores. This bill is so vague that is implies an impossible standard for gun store owners
to follow. Because of the vagueness of the law and the potential to lawsuits being
essentially limitless, no company would be able to obtain insurance to cover themselves.
Without insurance, companies would be forced to go out of business.

This bill uses words such as “reasonable and unreasonable”. The use of these words
leaves the bill up for interpretation.

If the purpose of this bill is to reduce the amount of firearms in MD or reduce crime, this
bill will not achieve that. This bill would however, cause many gun stores in MD to go out
of business. This will cause the loss of thousands of jobs and a large loss in tax revenue
for this state. Individuals that wish to purchase firearms can still do so, even if a large
number of stores go out of business in Maryland. It is perfectly legally to purchase long
guns in other states, and handguns can be purchased out of state by simply transferring
said firearm to one of the few remaining stores here in Maryland.

Firearm stores are your first line of defense. We turn away any suspicious sales or straw
purchases. We are already held to tight standards both by the state and the ATF. We
have regular inspections and audits from both agencies.

In conclusion, passing this bill would not reduce gun violence, crime or even the number
of firearms in this state. It would however, reduce jobs and tax revenue for the state and
cause many stores to go out of business.

For these reasons | strongly urge an unfavorable report for SB488.
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SB0488
| vehemently opposed to this bill.

This bill places the responsibility of criminal activity on the firearms industry and
firearms, themselves, instead of where it should be placed: On the individual
committing the crime(s).

As Senator Folden has stated before, there are more deaths in Maryland because
of vehicular accidents and there are certainly more deaths because of tobacco use,
first and secondhand. Why not go after the tobacco industry, especially since
tobacco use has absolutely no upside?

Holding the manufacturers of firearms and their accessories for criminal activity is
scapegoating and does not and will not address the problem of crimes that
criminals commit using illegal firearms. This bill would only run more jobs and
businesses out of the state and into surrounding states.

| am 100% supportive of holding firearms manufacturers accountable if and when
they create products that fail to do what they were created to do (i.e,,
malfunctions), but not holding them responsible for crimes that criminals commit
with their products.

| ask this committee to give this bill an unfavorable review.
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SB0488 — Civil Actions — Gun Industry Accountability Act of 2024
| am writing to oppose, and urge an unfavorable report on SB 0488.
As written the bill opens legitimate firearms and accessories dealers to undue burdens.

Section G-1V-2 requires a dealer to reject sale of a firearm to “A person who the firearm industry
member has reasonable cause to believe intends to use the firearm-related product... (2) to cause harm
to the person or another person.” Many people purchase firearms specifically for self-defense. Using a
firearm in self-defense could easily be construed as “causing harm” to another person. Consequently, it
is not difficult to conceive that any dealer who sold a firearm to anyone - who later used the firearm for
self-defense purposes — could be involved in action by the Attorney General and sued by any person
who perceives they were harmed, in any way, by the use of a firearm in self-defense. The proposed law
is unjust in the extreme and should never be encoded into Maryland law.

Sincerely,

lan Rus Maxwell

18307 Crestmount Road
Boyds MD 20841

ianrus.maxwell@gmail.com

301.325.7152
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" JAKE MCGUIGAN
NSSF Managing Director, Gov't Relations - State Affairs

The Firearm Industry jmcguigan@nssf.org | 203-426-1320 x238 | nssf.org
Trade Association

February 16, 2024

The Honorable William C. Smith, Jr.

Chair, Senate Judicial Proceedings Committee
2 East

Miller Senate Office Building

Annapolis, Maryland 21401

SENATE BILL 488
OPPOSE

Re: Senate Bill 488 - Public Safety — Firearm Industry Members — Public Nuisance

Dear Chair Smith, Vice Chair Waldstreicher, and Members of the Judicial Proceedings
Committee:

On behalf of the National Shooting Sports Foundation (“NSSF”), and our industry members
located throughout the state of Maryland, | write today to express our opposition to Senate Bill
488 (“SB 488”), the so-called “Gun Industry Accountability Act of 2023.” SB 488 seeks to gut
the federal Protection of Lawful Commerce in Arms Act (“PLCAA”) and hold firearm industry
members liable for the criminal misuse of firearms.

BACKGROUND ON NSSF

As the trade association for America’s firearms, ammunition, hunting, and recreational shooting
sports industry, the National Shooting Sports Foundation (“NSSF”) seeks to promote, protect,
and preserve hunting and the shooting sports. NSSF represents more than 10,000 members
which include federally licensed manufacturers, wholesale distributors and retailers of firearms,
ammunition and related goods and accessories, as well as public and private shooting ranges,
sportsmen’s clubs, and endemic media, including close to 100 businesses located in Maryland,
such as Beretta USA, Benelli USA and its family of brands, and LWRC International.
Nationally, our industry contributes close to $70.5 billion dollars annually to the economy
creating over 345,000 good paying jobs and paying over $7.8 billion dollars in taxes. Our
industry has a $1 billion dollar impact on the Maryland economy, creating more than 4,200 jobs
paying over $287 million in wages and nearly $109 million dollars in taxes.

Members of the firearm industry are proud of their longstanding cooperative relationship with
law enforcement. For example, on behalf of our industry members, for over two decades NSSF
has partnered with the Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”) on an
anti-straw purchasing campaign called Don 't Lie for the Other Guy (www.dontlie.org). This joint
effort assists ATF in training licensed retailers to be better able to identify potential illegal straw
purchases and avoid those transaction. Don’t Lie also provides public service announcements to
educate the public that it is a serious crime to illegally straw purchase a firearm for which you
can be sentenced to up to ten years in prison and fined of up to $250,000.



http://www.dontlie.org/
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Another example is Operation Secure Store (www.operationsecurestore.org), a joint ATF/NSSF
initiative providing licensed retailers with education on solutions and services that enhance
operational security and aid in identifying potential risks, protecting interests, and limiting the
disruption of operations. The mission is to deter and prevent thefts from retailers and enhance
public safety.

NSSF also provides significant compliance resources and educational opportunities to members
of the industry. See https://www.nssf.org/retailers/ffl-compliance/.

OPPOSITION TO SB 488

NSSF is strongly opposed to SB 488 for several reasons. First and foremost, the bill seeks to
subject members of the heavily regulated firearm industry to civil lawsuits for the criminal
misuse or unlawful possession of firearms in Maryland. SB 488 is trying to use the threat of
crushing liability to coerce out-of-state businesses to adopt sales practices and procedures not
required by Congress or the law of the state where they operate. The Constitution reserves the
power to regulate interstate commerce solely to Congress. This law interferes with the
sovereignty of other states to make policy choices about how firearms should be sold in their
state, subject only to the Second Amendment and federal law.

As proposed, SB 488 would permit lawsuits by victims of criminal acts and citizens claiming
they have been harmed by an alleged public nuisance in Maryland. It also allows lawsuits by the
State and any local government. Cities around the country were part of a wave of similar
lawsuits filed over twenty years ago that led to Congress passing the bipartisan PLCAA in 2005.

The PLCAA codified a bedrock legal principle. Manufacturers and retailers are not responsible
for the subsequent criminal misuse or illegal possession of their lawfully sold, non-

defective products by remote third parties — criminals — over whom they have no control.
Firearm industry members are not legally responsible for illegal shootings any more than

a cookware manufacturer is responsible if a criminal misuses a sharp kitchen knife to stab
someone.

This bill seeks to impose liability on law abiding firearms business for the criminal misuse of
firearms. This is contrary to the will of Congress which, in enacting the PLCAA found —

Businesses in the United States that are engaged in interstate and foreign commerce
through the lawful design, manufacture, marketing, distribution, importation, or sale to
the public of firearms or ammunition products that have been shipped or transported in
interstate or foreign commerce are not, and should not, be liable for the harm caused by
those who criminally or unlawfully misuse firearm products or ammunition products that
function as designed and intended.

The possibility of imposing liability on an entire industry for harm that is solely caused
by others is an abuse of the legal system, erodes public confidence in our Nation’s laws,
threatens the diminution of a basic constitutional right and civil liberty, invites the
disassembly and destabilization of other industries and economic sectors lawfully

THE FIREARMS INDUSTRY TRADE ASSOCIATION | NSSF.ORG
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competing in the free enterprise system of the United States, and constitutes an
unreasonable burden on interstate and foreign commerce of the United States.

15 U.S.C. § 790(a)(5),(6).
Congress’ purposes in enacting the PLCAA included -

To prohibit causes of action against manufacturers, distributors, dealers, and importers of
firearms or ammunition products, and their trade associations, for the harm solely caused
by the criminal or unlawful of firearm products or ammunition products by others when
the product functioned as designed and intended.

To prevent the use of such lawsuits to impose unreasonable burdens on interstate and
foreign commerce.

To preserve and protect the Separation of Powers doctrine and important principles of
federalism, State sovereignty and comity between sister States.

15 U.S.C. § 790(b)(1),(4),(6).

The logic underlying this bill is seriously flawed. It seeks to impose liability on members of the
firearm industry for the “lawful design, manufacture, marketing, distribution, importation, [and]
sale” of firearms in compliance with all federal, state, and local laws, when those firearms are
subsequently obtained by third parties! over whom the industry member has no ability to control
and later illegally find their way into Maryland and are criminally misused. This is tantamount to
declaring drunk driving a public nuisance and then imposing liability on Ford for lawfully
designing, make and selling a car later used by a drunk driver who causes an accident. Selling a
legal, non-defective product in compliance with all laws and regulations — especially a heavily
regulated product — does not “create, maintain or contribute to a condition in the State that
endangers the safety or health of the public...” and is not a public nuisance under American
jurisprudence. The bill goes further, it declares that the lawful business practices are “constitute a
proximate cause of the public nuisance.... notwithstanding any intervening actions, including but
not limited to criminal actions by third parties.”

The U.S. Supreme Court held that the Second Amendment protects the right of individuals to
keep and bear arms and that the Second Amendment applies to the States. See e.g., District of
Columbia v. Heller, 128 S.Ct. 2783 (2008), McDonald v. City of Chicago, 130 S.Ct. 3020
(2010). The courts have since held that the Second Amendment includes the right to acquire
firearms See e.g., Ezell v. City of Chicago, 651 F.3d 684 (7" Cir. 2011), Jackson v City and
County of San Francisco, 746 F.3d 953, 967 (9" Cir. 2011); I/l. Ass’n of Firearms Retailers v
City of Chicago, 961 F.Supp.2d 928, 930 (N.D. Ill. 2014); See also, Andrews v State, 50 Tenn.

! According to the U.S. Department of Justice studies, most (>80%) firearms used in crime are
stolen, borrowed from friends and family members, or obtained on the black market.

THE FIREARMS INDUSTRY TRADE ASSOCIATION | NSSF.ORG
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165, 178 (1871). The Second Amendment protects the lawful commerce in firearms because that
“[c]lommerce in firearms is a necessary prerequisite to keeping and possessing arms for self-
defense...” Teixeira v. City. of Alameda, 873 F.3d 670, 682 (9th Cir. 2017).

If enacted, businesses in the firearm industry will abandon the Maryland market to avoid a tidal
wave of vexatious “regulation through litigation” the bill is intended to bring about. Maryland
residents will no longer be able to exercise their Second Amendment right to purchase firearms.
The bill will undermine and diminish, if not violate, the Second Amendment rights of Maryland
resident.

The bills own findings demonstrate that this legislation will not make Maryland safer. The
conduct complained of arises from the actions of criminals who misuse firearms to perpetrate
their crimes. It does not arise from lawful, heavily regulated commerce.

CONCLUSION

It is for these reasons, the National Shooting Sports Foundation opposes this ill-advised and ill-
considered bill that will not improve public safety but will force result in vexatious litigation and
drive business out of Maryland and diminish the ability of law abiding residents of Maryland to
acquire firearms for lawful purposes. We would respectfully request an “Unfavorable Report”
for Senate Bill 488 from the Senate Judicial Proceedings Committee.

Sincerely,

W%ﬁ—"‘ -
Jake McGuigan

THE FIREARMS INDUSTRY TRADE ASSOCIATION | NSSF.ORG
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| OPPOSE THIS BILL

SB 0488 isn’'t needed and is in direct conflict with the Federal Protection of Lawful Commerce in Arms Act
(PLCAA). Let’s not pretend that SB 0488 is anything other than a direct attack on the firearms industry as
a method to bankrupt and do away with guns in Maryland and ultimately America. An obviously
unconstitutional bill and action that the PLCAA was created to prevent. The PLCAA passed congress
with large bipartisan support and was narrowly crafted to protect the firearms industry from
unconstitutional lawsuits yet, provides many exemptions from protection for any illegal activity that the
businesses in the firearms industry might do. Here are the facts:

+ Despite political rhetoric to the contrary, the PLCAA does not grant the firearm and ammunition
industry immunity from suit different than that what is enjoyed by other industries.

» The PLCAA was enacted by a broad bipartisan margin in response to the dozens of frivolous
lawsuits orchestrated and largely funded by gun control groups solely to put gun companies out
of business based on circumstances entirely beyond their control.

* Members of the MGA need to hear how this crucial law is what stands between law-abiding
industry members and gun control advocates that want to punish the industry for the illegal
actions of criminals.

* Most states recognized a need for this kind of protection and therefore they passed similar
protections ahead of the PLCAA.

» Unlike the PLCAA common sense law, SB 0488 lakes common sense and is a blatant attack
on the gun industry.

» The PLCAA ensures that responsible and law-abiding federally licensed manufacturers and
retailers of firearms and ammunition are not unjustly blamed in federal and state civil actions
for “the harm caused by those who criminally or unlawfully misuse” these products that function
as designed and intended. And SB 0448 is clearly design to attempt to undo these
constitutional protections that any other industry has.

» The Congressional Record shows the PLCCA was deliberately drafted to allow lawsuits where
companies have violated the law. For example, then-Rep. Cliff Stearns (R-FL6) stated, “This
legislation will end these coercive and undemocratic lawsuits...this legislation is very narrowly
tailored to allow suits against any bad actors to proceed. It includes carefully crafted exceptions to
allow legitimate victims their day in court for cases involving defective firearms, breaches of
contract, criminal behavior by a gun maker or seller, or the negligent entrustment of a firearm to an
irresponsible person.”

« Six exemptions in the law expressly allow suits based on knowing violations of federal or
state law related to gun sales, or on traditional grounds including negligence or breach of
contract.

» Congress specifically carved out exceptions to allow claims of negligence and negligent
entrustment to proceed where allowed under state law (i.e. retailer sells a firearm to someone
under age or someone visibly intoxicated who then uses the firearm to injure themself or
others).

« The bill also allows product liability cases involving actual injuries caused by a defective
firearm or criminal misconduct on the part of the company.

Jason Mooney, Leonardtown MD.



SB0488 Testimony 2A Maryland.pdf

Uploaded by: John Josselyn
Position: UNF



2 A 2A Maryland

MARYLAND 2A@2AMaryland.org

Senate Bill 0488

Civil Actions — Public Nuisances — Firearm Industry Members
(Gun Industry Accountability Act of 2024)

UNFAVORABLE

This Bill has nothing to do with public safety or crime prevention, or a reduction in the illegal
possession and use of firearms in criminal activity. It is an unjustified and blatant economic attack
on the legal firearms industry as a whole and by extension those law-abiding citizens who enjoy
the legitimate use of firearms.

Violence is behavior, not technology. It is a deep-rooted social problem for which there is no
technological solution. Destroying the firearms industry through a barrage of groundless civil
actions will not enhance public safety. However, it would spawn a black market manufacturing
and distribution industry similar to bootleg alcohol as happened during Prohibition a century ago.

"For every complex problem there is an answer that is clear, simple, and wrong."
—H. L. Mencken

“Those who cannot remember the past are condemned to repeat it.”
— George Santayana, The Life of Reason, 1905.

The firearms industry is one of the most heavily regulated industries in the nation. These
regulations extend from the manufacturer through the distribution to the licensed dealers and
ultimately to the consumers.

To understand the full extent and breadth of this Bill it is necessary to understand how many and
varied items are included under the definitions. On page 2, §3-2301 (A) thru (E) define the
persons, entities and items which fall within the scope of this Bill. Firearms top the list followed
by “firearm accessories” which are broadly defined:

§3-2301 (2) “FIREARM” INCLUDES AN ANTIQUE FIREARM AS DEFINED IN §4-201 OF THE
CRIMINAL LAW ARTICLE.

Antique firearms are not classified as firearms under Federal law and are thus not eligible for
background checks via the Federal NICS system and its use is limited to firearms background
checks only. To use NICS for a background check on an antique firearm is a Federal crime.

SB0488_Testimony_2A Maryland .docx Page 1 0of6 02-15-2024
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§3-2301 (C) “FIREARM ACCESSORY” MEANS AN ITEM THAT IS SOLD, MANUFACTURED,
DISTRIBUTED, IMPORTED, OR MARKETED TO BE ATTACHED TO A FIREARM.

“Firearm Accessories” as defined under §3-2301 (C) are then included under the definitions of
“Firearm Related Product:”

§3-2301 (E) “FIREARM-RELATED PRODUCT” MEANS A FIREARM, AMMUNITION, A
COMPONENT OR PART OF A FIREARM, OR A FIREARM ACCESSORY THAT IS:

(1) SOLD, MANUFACTURED, DISTRIBUTED, OR MARKETED IN THE STATE; OR
(2) INTENDED TO BE SOLD, MANUFACTURED, DISTRIBUTED, OR MARKETED IN THE

STATE; OR

(3) POSSESSED IN THE STATE, IF IT WAS REASONABLY FORESEEABLE THAT POSSESSION
WOULD OCCUR IN THE STATE.

An even broader net is cast under the definition of “Firearm Industry Member:”

§3-2301 (D) “FIREARM INDUSTRY MEMBER” MEANS A PERSON ENGAGED IN THE SALE,
MANUFACTURE, DISTRIBUTION, IMPORTATION, OR MARKETING OF A FIREARM-RELATED

PRODUCT.

Pictured below is a cable safety lock of the type supplied free of charge by the National Shooting

Sports Foundation (NSSF) and available to the public at thousands of police stations across the

Nation. The lock depicted was obtained from the Parkville Precinct of the Baltimore County Police
Department. Under the provision of SB 488, the following apply to this safety device:

e [tis a “Firearm Accessory” because it was designed for use on a firearm or attached to a

—

firearm. §3-2301 (C)

e It is a “Firearm-Related Product” under the definitions in §3-2301 (E)
because it is a “Firearm Accessory” as defined by §3-2301 (C)

e Because it is a “Firearm-Related Product” as defined by §3-2301 (E), the
following organizations and persons are “Firearm Industry Members” per
§3-2301 (D):

0 Leapers, Inc. who manufactured the safety lock.

0 The distributor who shipped the safety lock

0 The common carrier who delivered the safety lock, e.g. FedEx, United
Parcel Service, United States Postal Service, Amazon, or similar entity

0 The police officer who gave the safety lock to the citizen

0 The Baltimore County Police Department who employed the officer

0 Any citizen who in turn transfers the safety lock to a another person.
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The manufacture, distribution, market or sale of the following and similar non-regulated parts

defines a person as a “Firearm Industry Member” and a potential target for nuisance lawsuits.

D

Front Sight

Q'

Rubber Muzzle Caps

=

Sling Mounting Bracket & Sling Loop

Web Sling for Rifle

Rubber Lens Covers for Optical Sight

Trigger Guard for Rifle

Sight Mounting Bracket

Rifle Butt Plate — including Screws
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Despite all the existing state and federal regulations, SB 0488 creates an array of parallel
regulations that must be followed creating a scenario primed for abuse. Anyone who decides that
in their personal opinion, some member of the industry failed to be clairvoyant and foresee some
possible outcome that person is then empowered to file a lawsuit against the “Firearm Industry
Member or Members.” Not only empowered but legally required and presumably entitled to
assistance from the Attorney General.

§3-2301 (3) TO ENSURE THAT THE FIREARM INDUSTRY MEMBER COMPLIES WITH ALL
PROVISIONS OF STATE AND FEDERAL LAW AND DOES NOT OTHERWISE PROMOTE THE
UNLAWFUL SALE, MANUFACTURE, ALTERATION, IMPORTATION, MARKETING, POSSESSION,
OR USE OF A FIREARM-RELATED PRODUCT.

Under this section, gunsmiths who perform simple alteration of firearms such as improving the
accuracy of a firearm by improving the feel and function of a trigger on a target rifle or pistol will
now be vulnerable to lawsuits.

§3-2303 (B)(3) (1) PERSON WHO BRINGS AN ACTION UNDER THIS SUBSECTION SHALL
NOTIFY THE ATTORNEY GENERAL THAT THE PERSON HAS BROUGHT THE ACTION WITHIN 5
DAYS AFTER FILING THE COMPLAINT.

(1) THE PERSON SHALL PROVIDE THE ATTORNEY GENERAL WITH A COPY OF
THE COMPLAINT AND ANY OTHER DOCUMENTS OR PLEADINGS FILED WITH THE COMPLAINT.

The Fiscal and Policy Note confirms the intent of the bill is to include the Attorney General of
Maryland in any lawsuit brought, no matter how frivolous. Additionally, the Attorney General
becomes a for profit entity in the same manner as thousands of other lawyers seeking to profit
from the awards in so-called product liability and negligence lawsuit industry.

State/Local Fiscal Effect: OAG advises that it lacks sufficient personnel to bring, manage, and
litigate claims under the bill and that it estimates the need for one assistant Attorney General and
one paralegal, with estimated general fund expenditures of $207,816 in fiscal 2025 (which
assumes a hiring date of October 1, 2024), and at least $252,200 annually thereafter. However,
OAG acknowledges that the need for staff depends on how many civil actions are actually filed.
The Department of Legislative Services (DLS) advises it is unable to reliably predict the extent to
which civil actions may be filed (and the corresponding need for any additional staff). It is likely
that a small number of additional actions can be accommodated without hiring new staff;
however, to the extent that OAG uses its authority under the bill to pursue more robust
enforcement of violations, general fund expenditures increase. For illustrative purposes only,
general fund expenditures associated with the hiring of one assistant Attorney General total
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approximately 5140,000 annually. Although the bill takes effect June 1, 2024, it is assumed that
any potential expenditures are not incurred until fiscal 2025.

Although the bill may result in additional civil actions filed, the bill is not anticipated to materially
impact the workloads of the circuit courts and the District Court.

Because OAG may seek specified relief under the bill, including compensatory and punitive
damages and reasonable attorney’s fees and costs, general fund revenues may increase to the
extent that such relief is awarded by the courts and allocated to the State. However, DLS is unable

to reliably estimate the magnitude of any potential revenues in advance. This analysis does not
account for how (or if) any such awards received by the State may be further directed to other
entities.

The Fiscal and Policy Note further confirms the intent of the bill is to produce a chilling economic
effect on any businesses involved in the lawful commerce of legal and in some instances, highly
regulated products.

Small Business Effect: The bill has a potential meaningful effect on small businesses that
encounter additional litigation, liability, and potential increased costs for insurance coverage as
a result of the bill’s provisions.

Unlike existing statutes which contain a “mens rea” provision, this Bill permits anyone to bring a
lawsuit even when the industry member acted in good faith and compliance with the current
statutes. In essence, the legal action is borne of “you are guilty and liable because | say you are
guilty.” In keeping with the punitive nature of this Bill, there is no provision protecting the
firearms industry by holding the plaintiff liable for damages for frivolous legal actions.

Sections §3-2302 (A) and §3-2303 (C) contain conflicting language. While §3-2302 (A) reflects
existing statutes, §3-2302 (A) negates the “mens rea” provisions.

§3-2302 (A) A FIREARM INDUSTRY MEMBER MAY NOT KNOWINGLY (emphasis added) OR
RECKLESSLY CREATE, MAINTAIN, OR CONTRIBUTE TO HARM TO THE PUBLIC THROUGH THE
SALE, MANUFACTURE, DISTRIBUTION, IMPORTATION, OR MARKETING OF A FIREARM-
RELATED PRODUCT BY ENGAGING IN CONDUCT THAT IS:
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§3-2303 (C) A PARTY SEEKING RELIEF UNDER THIS SECTION IS NOT REQUIRED TO PROVE
THAT A FIREARM INDUSTRY MEMBER ACTED WITH THE INTENT TO VIOLATE THIS SUBTITLE
(emphasis added).

Attached to this testimony is a page from the Maryland State Police Firearms Training Course
Instructional Material which depicts one of the devices instructors must include but which are
deemed a threat to public safety under SB 488.

SB 488 is a vindicative Bill directed at everything and everyone except the criminals.

We strongly urge an unfavorable report.

John H. Josselyn, Director

2A Maryland
02/16/2024
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HOME FIREARM SAFETY

A. Storing firearms in the home

1.
2.

oV kw

7.
8.
9.

Treat ALL 