Maryland State Funeral Directors Association, Inc.
519 Mabe Drive, Woodbine, MD 21797

Phone: 410-553-7706

Email: msfda@msfda.net = Web Site: www.msfda.net

House Bill 1051 (2025)

Morticians and Funeral Directors — Not-For-Profit Funeral Establishments

Position of the Maryland State Funeral Directors Association, Inc.: UNFAVORABLE

Since 1919 The Maryland State Funeral Directors Association Inc. has been dedicated to
professionalism, integrity, and the highest ethical standards in funeral service in
Maryland.

House Bill 1051 (2025) seeks to (1) inappropriately relax regulatory standards that hold
licensed owners of funeral establishments accountable to the public, and (2) set aside
years of legislation specifically enacted to protect the consumers of Maryland.

Funeral Service is a profession, not a hobby. It is not a profession individuals should
enter whimsically. Professional funeral service requires years of education, training and
commitment before licensure. House Bill 1051 seeks to remove the requirement of the
years of education, training, criminal background checks, licensure, continuing education,
and commitment required to create, operate, and manage a funeral establishment in
Maryland.

Funeral Service Professionals undergo, at minimum, 2-3 years of education in the
mortuary sciences, business management, mortuary and business law, ethics, and federal
and state regulations. Funeral Service Professionals dedicate their lives to ensuring the
highest standards of professionalism and integrity.

House Bill 1051 (2025) attempts to disavow the consumer protections created in 1981 by
Health Occupations Article §7-309 of the Annotated Code of Maryland, which states in
pertinent part, that a corporation may not operate a mortuary science business and the
Board may not issue a license to or list any corporation as licensed to operate a mortuary
science business” unless the corporation held a license on June 1, 1945, and it has been
continually renewed since June 1, 1945

The State of Maryland’s right to restrict ownership of funeral establishments to (1)
licensed funeral directors and morticians, (2) executor licensees, (3) spousal licensees,
and (4) corporate licensees in existence on June 1, 1945, who have continually renewed
their license is within the police powers of the State of Maryland.

Unlicensed individuals, desiring to own a funeral establishment in Maryland, challenged
the restrictions contained in Health Occupations Article §7-309 in federal court. The US

1 Added as Health Occupations § 6-309 by Acts 1981
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Court of Appeals for the 4™ Circuit ultimately ruled in Brown, et. al. v. Hovatter, et. al. in
2009,

“In sum, any individual may practice mortuary science in Maryland, own a
funeral establishment in Maryland, or own the stock of a grandfathered
corporation holding a Maryland license to operate a funeral establishment. The
only restrictions that are imposed by the Morticians Act relate to professional
education, experience, and accountability. Thus, entry into the Maryland funeral
services market is limited only by the choices of the individual as to how best to
allocate his or her time and resources. 2

The US Court of Appeals for the Fourth Circuit explained in Brown, [the] “Maryland
General Assembly had a rational basis for believing that “limiting funeral home licenses
to licensed individuals would foster a greater degree of accountability to regulators than
would the continued licensing of corporations, which are inherently designed to limit the
personal responsibility of owners. That rational legislative judgment could reasonably be
expected to yield putative benefits by allowing the [Morticians'| Board to better ‘protect
the health and welfare of the public.””

Not-for-profit corporations do not have owners. There are no owners, licensed or
otherwise, to hold accountable for negligent acts. Corporations are created specifically
for the purpose of limiting liability. As the court in Brown v. Hovatter noted, “limiting
funeral home licenses to licensed individuals would foster a greater degree of
accountability to regulators than would the continued licensing of corporations, which are
inherently designed to limit the personal responsibility of owners”.? (See Attached)

Not-for-profit corporations are controlled and governed by a Board of Directors.
Individuals with a criminal history can, and often do, form Not-for-Profit entities.
Individuals with a criminal history can start a Not-for-Profit and serve on the Board of
Directors of the Not-for-profit corporation. Does Maryland really want unlicensed
individuals, who have not been educated or trained in funeral service, to run and control
funeral establishments?

Does Maryland really want unlicensed individuals who have not been educated or trained
in funeral service to control hundreds of thousands, even millions of dollars, in pre-need
funds? In theory this bill would allow anyone, including individuals with a criminal past,
to form a Not-for-Profit and own a funeral establishment as long as they hire a
supervising mortician.

House Bill 1051 attempts to undo the safeguards specifically created to protect the
consumer through years of legislation. House Bill 1051 would enable unlicensed

2 Brown v. Hovatter, 561 F. 3d 357 (4th Cir. 2009).

31d.
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individuals, uneducated in funeral service, mortuary sciences, business management, and
mortuary laws, to own and operate funeral establishments.

House Bill 1051, will allow those same unlicensed individuals to control hundreds of
thousands of dollars, even millions, in money received from consumers in the form of
pre-need deposits, without having passed a background check, taken an accounting class,
or even passed the mortuary law exam in the State of Maryland.

House Bill 1051 will cause the price of the average funeral to increase in Maryland. House
Bill 1051 will allow Not-for-profit funeral establishments to unfairly compete with For-
profit funeral establishments. There are a finite number of funerals each year. If Not-for-
Profit corporations and For-profit funeral establishments must compete for the same
volume of funeral business each year, there will be a decline in the case volume at a For-
Profit funeral establishment. Declining case volume will have a snowball effect and require
management of For-Profit funeral homes to either (a) increase prices to service their
existing debt structure, or (b) necessitate the reduction in work force, through layoffs, or
both. House Bill 1051 will not only harm the consumer, but it will injure numerous
individuals who work in funeral service in Maryland and their families.

House Bill 1051 Will Decimate Pre-existing Corporate Establishment’s Investment in
Corporate Licenses. House Bill 1051 could erase from the balance sheet the $250,000 plus
in financial investment to acquire a corporate license. Allowing new corporations in
Maryland will render the value of a corporate license to zero. If House Bill 1051 were to
pass, House Bill 1051 could cause devastating financial losses for many Maryland
corporate licensees, from which they may never recover.

The reasons why the MSFDA opposes House Bill 1051 are too numerous to list. In sum, the
Maryland State Funeral Directors Association, Inc. is opposed to House Bill 1051 because it will
create a mechanism for new corporate licensees without any accountability of a licensed owner,

which is counter to the intent of the Maryland Legislature’s restriction imposed by Health
Occupations Title 7, Subtitle 308. For the foregoing reasons, the Maryland State Funeral
Directors Association, Inc. opposes House Bill 1051 and requests an UNFAVORABLE
REPORT.

(Please read the attached Brown v. Hovatter case from the US Court of Appeals for the Fourth

Circuit, 2009).
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United States Court of Appeals, Fourth Circuit

Brown v. Hovatter

561 F.3d 357 (4th Cir. 2009)
Decided Mar 27, 2009

Nos. 08-1121, 08-1125.
Argued: January 27, 2009.
Decided: March 27, 2009.

Appeal from the United States District Court for
the District of Maryland, Richard D. Bennett, J.
*358

ARGUED: Clark Neily, Institute for Justice,
Arlington,
Appellees. Steven Marshall Sullivan, Office of the
Attorney  General

Virginia, for  Appellants/Cross-
of Maryland, Baltimore,
Maryland, for Appellees/Cross-Appellants. ON
BRIEF: William H. Mellor, Jeffrey T. Rowes,
Institute for Justice, Arlington, Virginia, for
Appellants/Cross-Appellees. Douglas F. Gansler,
Attorney General of Maryland, Kathleen A. Ellis,
Assistant Attorney General, Grant D. Gerber,
Assistant Attorney General, Office of the Attorney
General of MaryLand, Baltimore, Maryland, for
Appellees/Cross-Appellants.

Before NIEMEYER, TRAXLER, and SHEDD,
Circuit Judges.

Affirmed in part and reversed in part by published
opinion. Judge NIEMEYER wrote the opinion, in
which Judge TRAXLER joined. Judge SHEDD
wrote a separate concurring opinion.

*359

OPINION

NIEMEYER, Circuit Judge:

casetext

Part of Thomson Reuters

Charles Brown, Joseph Jenkins, Brian Chisholm,
and Gail Manuel, who refer to themselves as
"funeral and cemetery entrepreneurs," commenced
this action to strike down as unconstitutional the
Maryland Morticians and Funeral Directors Act
(the "Morticians Act"), Md. Health Occ. Code § 7-
101 et seq. They contend that the Act, insofar as it
prohibits corporate ownership of mortician's
licenses and funeral establishments (except for 58
corporations grandfathered into the Act in 1945)
and unlicensed individual ownership of funeral
establishments (except for surviving spouses and
executors of licensed morticians), violates the
Equal Protection Clause, the Due Process Clause,
and the dormant Commerce Clause of the U.S.
Constitution. They argue: "Effectively shielded
from most out-of-state competition, Maryland
funeral industry members profit handsomely from
blatantly
regulation in the nation, [effectively] add[ing]

the most anti-competitive  funeral
nearly $800 to the cost of a funeral in Maryland."
(Internal quotation marks and record references
omitted). They claim that they are unable to
participate equitably in Maryland's funeral
industry because of Maryland's anti-competitive

restrictions on funeral establishment ownership.

The district court, ruling on motions for summary
judgment, concluded that the Morticians Act did
not violate either the Equal Protection Clause or
the Due Process Clause, but that it did violate the
dormant Commerce Clause. In support of its
dormant Commerce Clause ruling, the court said
that the Act's "corporate [ownership] prohibition
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limits the ability of out-of-state

businesses from opening a funeral home in

severely

Maryland." The parties filed cross-appeals.

For the reasons that follow, we affirm the district
court's conclusions with respect to the Equal
Protection Clause and the Due Process Clause for
substantially the same reasons given by the district
court. And because Maryland's licensing
requirements do not unjustifiably burden interstate
commerce, we reverse the district court's dormant
Commerce Clause ruling. *360 At bottom, we
conclude that the Morticians Act is constitutional

as to each of the plaintiffs' challenges.
I

The Morticians Act requires individuals who wish
to "practice mortuary science in [Maryland]," to
be licensed by the Maryland State Board of
Morticians. Md. Health Occ. Code § 7-301(a). To
qualify for a license, an individual must be of
good moral character; must have completed an
apprenticeship; must have a specified educational
background; and must have passed national and
Maryland examinations. /d. § 7-303(b).

The Act also requires any individual who owns a

"funeral establishment" to license the

establishment, ie., "building, structure, or
premises from which the business of practicing
mortuary science is conducted." Id. §§ 7-310, 7-
101(h). Unlicensed individuals may not own a
funeral establishment, except for spouses and
executors of deceased licensed individuals. Id. §§

7-310(c)(2), 7-308, 7-308.1.

Corporations, except those grandfathered in as of
1945, may not be licensed as morticians or funeral
directors, id. § 7-309, and may not own a funeral
establishment, see id. § 7-310. Under the
grandfather clause, enacted in 1945, a corporation,
that held a license on June 1, 1945, that has been
continually renewed, may own and operate a
funeral establishment and continue to do so as
long as the corporation exists, provided that "any
practice of mortuary science that is conducted for
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the corporation is practiced by a licensed
individual." Id. § 7-309(b), (d). The parties agree
that there are 58 corporations grandfathered under
§ 7-309(b), that are licensed to engage in the
business or profession of "funeral directing or
embalming,”" allowing them to own and operate
funeral establishments, and the stock of these
corporations is freely transferable by its owners.
Currently, the stock of 3 of the 58 corporations
remains in the hands of the original owners, and
the stock of 30 of those corporations is held by
out-of-state public corporations and national
chains. The plaintiffs claim that it can cost up to
$250,000 to purchase the stock of a corporation
grandfathered to hold a license.

The four plaintiffs wish to own and operate
funeral establishments through the corporate form
without being individually licensed. Brown is a
Maryland resident who owns a cemetery in
Hagerstown, Maryland, and who built a funeral
home that is now operated by his son. Because
Brown is not licensed under the Morticians Act,
he cannot own the funeral home he built, but he

would like to do so through a corporation.

Jenkins is a Maryland resident who is licensed as a
mortician. He is the supervising mortician of a
funeral establishment in Prince George's County,
Maryland, which was built by his family. He
indicates that he would like to own his own
funeral establishment through a corporation. He
asserts that he cannot afford to buy the stock of a
grandfathered corporation that owns a license
because the going rate is "up to $250,000."

Chisholm is a former Maryland resident who now
resides in Florida. He is licensed by Maryland as a
mortician and owns a licensed funeral
establishment in Timonium, Maryland. Since
relocating to Florida in 2005, he states that his
business has been operated by a "subcontractor . . .
as the supervising mortician." He would like to
expand his funeral business in Maryland as an

"ordinary business corporation."


https://casetext.com/statute/code-of-maryland/article-health-occupations/title-7-morticians-and-funeral-directors/subtitle-3-licensing/section-7-301-license-required-exceptions
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Manuel is a Maryland resident who, through a
in  Waldorf,
is not a

corporation, owns a cemetery
Maryland. Although she
mortician, Manuel would like to *361 own and

licensed

operate, through a corporation, a funeral
establishment on the grounds of her cemetery
because "owning a business through a corporation
is the best way to operate." She states, however,
that her the

"exorbitant price, as much as $250,000," for the

plans cannot include paying

stock of a grandfathered corporation.

In short, each of the plaintiffs wants to engage in
the practice of mortuary science through a
corporation, and two wish to do so without
becoming individually licensed. Therefore each is
challenging Maryland's right to bar corporations
from being licensed as morticians and owning
licensed funeral establishments and to require the
owner of a funeral establishment to be a "licensed
individual."

The plaintiffs commenced this action against the
Maryland State Board of Morticians and Funeral
Directors ("Maryland") to declare the restrictions
unconstitutional and to enjoin their enforcement.
In their complaint, the plaintiffs allege that they
have been denied equal protection of the law, in
violation of the Equal Protection Clause of the
Fourteenth Amendment, because there is no
rational reason why they are not permitted to own
funeral homes either through a corporate form
when grandfathered corporations can do so or as
unlicensed individuals when surviving spouses
and executors can do so. They also contend that
the Morticians Act denies them the right "to earn
an honest living in the occupation of their choice
by imposing restrictions on the ownership of
funeral homes that are not rationally related to any
legitimate public purpose," in violation of the Due
Process Clause of the Fourteenth Amendment.
Finally, they allege that but for Maryland's
restrictions on corporate and unlicensed individual
ownership of funeral homes, persons and
companies outside of the State "would pursue

funeral home business opportunities in Maryland
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that they are not currently pursuing because of the
restriction[s]. This substantial barrier to entry into
the Maryland funeral home industry imposes an
undue burden on interstate commerce in
comparison with the legitimate local interests
protected by the law, which in fact are none" and
that therefore the restrictions on corporate and
individual the

unlicensed ownership violate

dormant Commerce Clause.

On cross-motions for summary judgment, the
district court rejected the plaintiffs' challenges to
the Morticians Act under the Equal Protection and
that "the
Maryland General Assembly could have rationally

Due Process Clauses, concluding
determined that the public's health, safety and
welfare are furthered by requiring that a licensed

mortician own the funeral home where mortuary

science is practiced." The court, however,
sustained the plaintiffs' challenge to the Act's
corporate ownership prohibition under the

dormant Commerce Clause, concluding that it is
"a protectionist piece of legislation" that is
"clearly anti-competitive." The court reasoned:

The corporate prohibition severely limits
the ability of out-of-state businesses from
opening a funeral home in Maryland. Even
if one of the fifty-eight licenses does
become available, a prospective out-of-
state purchaser must pay an inflated price
for the license. The undisputed record in
this case indicates that these burdens are
intolerable and clearly excessive in
relation to any benefits proffered by

[Maryland].

The district court also held that the Morticians
Act's requirement that funeral establishments be
owned by licensed individuals was not properly
challenged under the dormant Commerce Clause
and that Maryland could require corporations
wishing to own funeral establishments to be
*362

themselves owned by licensed funeral

directors or morticians.
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The plaintiffs appeal from the portion of the
district court's judgment upholding the Maryland
Morticians Act against equal protection and due
process challenges, as well as the court's refusal to
the
requirement under the dormant Commerce Clause.

consider licensed individual ownership
And Maryland appeals from the portion of the
judgment ruling that the corporate ownership
restriction of the Morticians Act violates the
dormant Commerce Clause. Because the district
court struck down the Morticians Act under the
dormant Commerce Clause, we begin our analysis

by addressing that issue.

II

The plaintiffs claim the following to support their
argument that the Morticians Act's restrictions on
corporate and unlicensed individual ownership of
the
Commerce Clause: (1) that as a result of the

funeral establishments violate dormant
restrictions, "the rate of out-of-state investment in
the Maryland funeral industry is significantly
lower than it would be absent the challenged
restrictions"; (2) that the restrictions effectively
exclude out-of-state funeral industry entrepreneurs
"from the Maryland funeral market, despite their
strong desire to enter it," because "the only
practical way for out-of-state investors to own
funeral homes in Maryland is through corporate
and (3) that "Maryland funeral

industry insiders fought indefatigably for over a

ownership";

decade to prevent the General Assembly from
that
competition and supply the industry [in Maryland]

eliminating these restrictions suppress
with windfall profits." They conclude that in these
ways the restrictions "impose significant burdens
on interstate commerce without any countervailing
public benefits," in violation of the dormant

Commerce Clause.

that the restrictions

corporate and unlicensed individual ownership do

Maryland responds on
not burden interstate commerce, "even if [they]
result[] in greater costs or inefficiencies for certain

companies." It notes that "differences between
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Maryland's concededly ‘even handed' and
nondiscriminatory corporate licensure statute and
the laws of other states are to be expected, and
should not be mistaken for a ‘burden' on interstate
commerce." Maryland argues that the restrictions
on funeral establishment ownership are rationally
justified because the use of corporations "causes
such business to be owned by people who do not
know anything about" the business and because
the

accountability to regulators. It claims that the

restrictions foster a greater degree of
Maryland General Assembly had a rational basis
for believing that "limiting funeral home licenses
to licensed individuals would foster a greater
degree of accountability to regulators than would
the continued licensing of corporations, which are
the
responsibility of owners. That rational legislative

inherently designed to limit personal
judgment could reasonably be expected to yield
putative benefits by allowing the [Morticians']
Board to better ‘protect the health and welfare of
the public."" (Quoting Md. Health Occ. Code § 7-

103).

The Commerce Clause states, "The Congress shall
have Power . . . To regulate Commerce . . . among
the several States," U.S. Const. art. I, § 8, cl. 3,
and it is well-established that this affirmative grant
of authority implies a "negative" or "dormant"
constraint on the power of the States to enact
legislation that interferes with or burdens interstate
commerce. See Dennis v. Higgins, 498 U.S. 439,
447, 111 S.Ct. 865, 112 L.Ed.2d 969 (1991) ("It is
also clear, however, that the Commerce #363
Clause does more than confer power on the
Federal Government; it is also a substantive
restriction on permissible state regulation of
interstate commerce" (internal quotation marks
and citation omitted)); Healy v. Beer Inst., 491
U.S. 324, 326 n. 1, 109 S.Ct. 2491, 105 L.Ed.2d
275 (1989) ("This Court long has recognized that
this affirmative grant of authority to Congress also
encompasses an implicit or "dormant' limitation on
the authority of the States to enact legislation
affecting interstate commerce"). As the Supreme
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Court recently observed, "The modern law of what
has come to be called the dormant Commerce
Clause is driven by concern about economic
protectionism — that is, regulatory measures
designed to benefit in-state economic interests by
burdening out-of-state competitors." Dep't of
Revenue of Ky. v. Davis, _ U.S. , 128
S.Ct. 1801, 1808, 170 L.Ed.2d 685 (2008)
(internal quotation marks and citation omitted).
The dormant Commerce Clause walks a narrow
path leading courts to "rebuff]] attempts of states
to advance their own commercial interests by
curtailing the movement of articles of commerce,
either into or out of the state, while generally
supporting their right to impose even burdensome
regulations in the interest of local health and
safety." H.P. Hood Sons, Inc. v. Du Mond, 336
U.S. 525, 535, 69 S.Ct. 657, 93 L.Ed. 865 (1949).
Thus, not all economic harms or anticompetitive
choices are remedied through the application of
the dormant Commerce Clause, but rather only
that

commerce.

those unjustifiably — burden  interstate

The analysis for determining whether a state law
violates the dormant Commerce Clause proceeds
on two tiers. On the first tier, it inquires whether
the state law discriminates against interstate
commerce. Unless discrimination is demonstrably
justified by a factor unrelated to economic
protectionism, a "discriminatory law is virtually
per se invalid." Davis, 128 S.Ct. at 1808 (internal
quotation marks and citation omitted); see also
Yamaha Motor Corp., U.S.A. v. Jim's Motorcycle,
Inc., 401 F.3d 560, 567 (4th Cir. 2005). If there is
no discrimination, a court will consider on the
second tier whether the state laws "unjustifiably . .

burden the of
commerce." Oregon Waste Sys., Inc. v. Dep't of
Envtl. Quality of Oregon, 511 U.S. 93, 98, 114
S.Ct. 1345, 128 L.Ed.2d 13 (1994); see also
Yamaha, 401 F.3d at 567. In addressing whether a
state

interstate flow of articles

law  unjustifiably  burdens interstate
commerce, the courts generally apply the so-called

Pike test, under which the challenged law "will be
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upheld unless the burden imposed on [interstate]
commerce is clearly excessive in relation to the
putative local benefits." Pike v. Bruce Church,
Inc., 397 U.S. 137, 142, 90 S.Ct. 844, 25 L.Ed.2d
174 (1970).

In this case, no contention is made that the
Morticians Act discriminates against interstate
commerce, and the district court concluded that
there was no evidence of any discriminatory
purpose. Rather, the issue presented is whether the
corporate and individual licensure restrictions in
the Morticians Act burden interstate commerce,
whether the burden
excessive" and not justified by putative local

and, if so, is "clearly
benefits. We begin that inquiry by identifying the
commerce implicated and how the Morticians Act

purportedly burdens it.

The Morticians Act regulates the practice of
mortuary science in Maryland, which includes the
of the
preparation of dead bodies for disposition, and the

operation funeral  establishments,
arrangement for final disposition of dead bodies.
See Md. Health Occ. Code §§ 7-301(a), 7-302, 7-
101(p), (q). The practice of mortuary science is
inherently a local profession, *364 typically used
by relatives to have the bodies of dead family
members prepared for burial or other disposition
and to provide a facility for visitation, mourning,
and services. Indeed, other than providing out-of-
state caskets, which are not in any way regulated
by the Morticians Act, the service provided
through the practice of mortuary science begins
and ends within the State.

In licensing the profession and the establishments
at which it is practiced, the Maryland Morticians
Act does not purport to regulate activity outside of
Maryland, and it focuses only on the services
provided in Maryland at a funeral establishment in
Maryland. Importantly, the regulation does not
address, nor thereby affect, the flow of any goods
or articles of commerce across state lines. The
regulation concerns itself only with the provision
of services from a physical establishment in the
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State. Thus, the Morticians Act purports to
regulate an industry that is inherently local, not
interstate, in nature.

Moreover, the Morticians Act does not treat
persons from out-of-state any differently than
persons in-state. Any person — out-of-state or in-
state — may obtain a license to practice mortuary
science and own and operate a funeral
establishment in Maryland, and there is no limit
on the number of licenses that the State may issue.
Likewise, with respect to the 58 grandfathered
corporations owning licenses, any person or
corporation, out-of-state or in-state, may own the
stock. Indeed, over one-half of the grandfathered
corporations are owned by publicly-held out-of-

state corporations.

In sum, any individual may practice mortuary
science in Maryland, own a funeral establishment
in Maryland, or own the stock of a grandfathered
corporation holding a Maryland license to operate
a funeral establishment. The only restrictions that
are imposed by the Morticians Act relate to
professional  education, experience, and
accountability. Thus, entry into the Maryland
funeral services market is limited only by the
choices of the individual as to how best to allocate

his or her time and resources.

The dormant Commerce Clause is implicated by
burdens placed on the flow of interstate commerce
— the flow of goods, materials, and other articles
of commerce across state lines. See Oregon Waste
Sys., 511 U.S. at 98, 114 S.Ct. 1345 (stating that
the dormant Commerce Clause "denies the States
the power unjustifiably to discriminate against or
the of
commerce"); Hughes v. Alexandria Scrap Corp.,
426 U.S. 794, 803, 96 S.Ct. 2488, 49 L.Ed.2d 220
(1976) (noting that it is "well established by the
history of the Commerce Clause, that this Nation

burden interstate flow of articles

is a common market in which state lines cannot be
made barriers to the free flow of both raw
materials and finished goods in response to the

economic laws of supply and demand"). And it is
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a trade barrier to the free flow of goods, materials,
and other articles of commerce across state lines
that violates the dormant Commerce Clause. The
Clause does not purport to restrict or limit
intrastate commerce, nor protect the participants in
the
participants' chosen way of doing business. See
Exxon Corp. v. Governor of Md., 437 U.S. 117,
127, 98 S.Ct. 2207, 57 L.Ed.2d 91 (1978) ("We
cannot . . .

intrastate  or interstate markets, nor

accept appellants' underlying notion
that the Commerce Clause protects the particular
structure or methods of operation in a retail
market" or "particular interstate firms").

Yet, it is precisely the particular structure or
methods of operation in the Maryland retail
market for funeral services about which the
plaintiffs in this case complain, not about a burden
on the flow of *365 articles of commerce across
state lines. Their complaints about the regulation
center around either the inconveniences presented
to them personally or the restrictions on how they
would prefer to run their businesses when
operating in Maryland.

They assert that corporate ownership of funeral
establishments would facilitate financing, would
protect them from personal liability, and would
enable them to pass the business on to others,
particularly family members. In addition, they
state that operating through a corporation would
simply be a preferable way of doing business.
Brown states, "I want to own and operate a funeral
establishment on the grounds of Rest Haven
Cemetery, but I do not want to become a licensed
mortician." Jenkins states, "It is no coincidence
that the largest funeral establishments in Maryland

. are set up through the 58 special corporate
licenses under the 'grandfather' clause. I simply
want to be able to do what the law allows those
businesses and businesspeople to do." Chisholm,
who is a mortician licensed in Maryland but who
lives in Florida, states, "[T]he challenges of
running a Maryland business from Florida,
particularly with respect to financing and liability,
make corporate ownership essential if I am to
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expand Chisholm Funeral Services according to

my plans." And Manuel states: "Neither my
husband nor I want to devote the time and money
licensed funeral directors

to becoming or

morticians. . . . Ideally, we want to own and
operate our proposed funeral home as an ordinary
business corporation . . . [but] [o]ur plans do not
allow us to pay the exorbitant price, as much as
$250,000, that of

corporations cost."

one these grandfather'

In short, the plaintiffs are challenging the way
Maryland authorizes them to do business within
the State in a profession regulated by the State.
Their complaints do not involve burdens placed on
the interstate movement of goods, materials, or
other articles of commerce, and the matters of
which the of
professional practice in Maryland — are not

they complain manner
matters protected by the dormant Commerce
Clause. As the Supreme Court stated in Exxon,
"We cannot . . . accept appellants' underlying
notion that the Commerce Clause protects the
particular structure or methods of operation in a
[T]he Clause protects the

interstate market, not particular interstate firms,

retail market. . . .

from prohibitive or burdensome regulations."
Exxon, 437 U.S. at 127-28, 98 S.Ct. 2207.

In Exxon, a Maryland statute provided that
producers or refiners of petroleum products, such
as Exxon and Shell, could not operate retail
service stations within Maryland. Exxon and other
petroleum producers and refiners challenged the
statute on constitutional grounds, including the
dormant Commerce Clause, pointing to evidence
that the statute's divesture requirements would
cause at least three refiners to stop selling gasoline
in Maryland, depriving consumers of competition
and even certain special services. The Supreme
Court rejected the argument, noting that "interstate
commerce is not subjected to an impermissible
burden simply because an otherwise valid
regulation causes some business to shift from one
interstate supplier to another,” even if it will
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"change the market structure by weakening
independent refiners." Exxon, 437 U.S. at 127, 98
S.Ct. 2207. The Court explained:

[T]he Clause protects the interstate market,

not particular interstate firms, from
prohibitive or burdensome regulations. It
may be true that the consuming public will
be injured by the loss of the high-volume,
the

independent refiners, but *366 again that

low-priced stations operated by
argument relates to the wisdom of the

statute, not to its burden on commerce.
Id. at 127-28, 98 S.Ct. 2207.

Likewise in the case before us, the Morticians Act
"does not prohibit the flow of interstate goods,
place added costs upon them, or distinguish
between in-state and out-of-state companies in the
retail market." Exxon, 437 U.S. at 126, 98 S.Ct.
2207. In fact, large funeral home conglomerates
have a presence in the Maryland funeral services
market, albeit not as large as they would like. But
the fact that the burden of this permissible state
regulation falls on corporations that may have
interstate operations "does not, by itself, establish
a [violation of the dormant Commerce Clause]."
1d.

Further, just like the oil companies in Exxon, the
plaintiffs complain that the Morticians Act hurts
Maryland consumers and drives up the costs of
funerals. The burden of this regulation, however,
falls on Maryland consumers, not on interstate
commerce, and a complaint about this burden
"relates to the wisdom of the [Maryland] statute,
not to its burden on [interstate] commerce."
Exxon, 437 U.S. at 128, 98 S.Ct. 2207 (emphasis
added).

The plaintiffs rely heavily on our decision in
Yamaha Motor Corp., U.S.A. v. Jim's Motorcycle,
Inc., 401 F.3d 560 (4th Cir. 2005), to support their
claim that the Morticians Act violates the dormant
Commerce Clause. They assert that Yamaha,
which struck down a Virginia statute under the
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dormant Commerce Clause, is "directly on-point
and provided the legal basis for the district court's
commerce clause ruling" in this case.

In Yamaha, the Virginia statute at issue provided
protection to existing motorcycle dealers in
Virginia against the creation of new dealerships by
motorcycle manufacturers and distributors such as
Yamaha and Harley-Davidson, by giving the
existing dealers the right to protest the creation of
a new dealership through a process that "could
take years to resolve," even if the protest were
"frivolous." Yamaha, 401 F.3d at 571 (internal
quotation marks and citation omitted). Moreover,
a dealer could protest the appointment of a new
dealer even if the new dealership were across the
State, some 500 miles away and indisputably
outside of the relevant market of the protesting
dealer for selling motorcycles. /d. Yamaha, an out-
of
motorcycles, challenged the statute under the

of-state  manufacturer and  distributor
dormant Commerce Clause, arguing that the
Virginia statute created an unjustifiable burden on
interstate commerce by burdening Yamaha's
ability to distribute motorcycles in Virginia.
Agreeing with Yamaha's claim, we concluded that
statute did indeed

significant barrier to market entry . . . because of

the Virginia "create[] a
the wvirtual certainty of a protest whenever a

manufacturer attempts to authorize a new
dealership." Id. (internal quotation marks and
citations omitted). Because the delay in costs in
the face of increasing demand in Virginia for
motorcycles caused Yamaha and Harley-Davidson
to forego establishing new dealers, we concluded
that the Virginia statute imposed "heavy burdens
predominantly on out-of-state interests" and thus

"unduly burden[ed] commerce." /d. at 573.

Thus, Yamaha invalidated a statute that was aimed
at the interstate flow of motorcycles into Virginia.
Unlike the
Morticians Act is not aimed at any interstate flow

in  Yamaha, however, Maryland
of goods, materials, or articles of commerce. The
Morticians Act is a local regulation of a localized

profession where services are performed for
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clients entirely in Maryland. Rather than aiming at
the interstate flow of commerce, the Morticians
Act is aimed *367 at making morticians and
funeral directors in Maryland directly accountable
to clients who come to them in Maryland to
their
establishments in Maryland. Yamaha does not
the that the

Morticians Act imposes an unjustified burden on

provide funeral services at funeral

advance plaintiffs' argument

interstate commerce.

Because the Morticians Act does not place a
barrier or burden on the flow of interstate
commerce, it does not violate the dormant
Commerce Clause. But even if it was considered
to place an incidental burden on commerce, that
incidental burden would not be excessive in light

of the putative benefits from the Act's regulation.

While Maryland does not have extensive records
explaining the purpose of the Act, the Supreme
Court has recognized that promoting familiarity
between an owner and his business in a licensed
and regulated industry is a legitimate local
interest. See North Dakota State Bd. of Pharmacy
v. Snyder's Drug Stores, Inc., 414 U.S. 156, 166-
67, 94 S.Ct. 407, 38 L.Ed.2d 379 (1973); see also
Goldfarb v. Supreme Court of Va., 766 F.2d 859,
862 (4th Cir. 1985) (recognizing that a state law
exempting from examination lawyers licensed out
of state who moved into Virginia to practice full
time provides a putative local benefit because "the
full-time  practice  requirement  promotes
familiarity with Virginia law among attorneys who
have not passed the state bar examination"); id.
(recognizing the "broad power [of States] to
establish standards for licensing practitioners and
regulating the practice of professions" (internal
quotation marks and citation omitted)). More
broadly, a State "has a substantial interest in
preventing the corporate form from becoming a
shield for unfair business dealing." CTS Corp. v.
Dynamics Corp. of Am., 481 U.S. 69, 93, 107
S.Ct. 1637, 95 L.Ed.2d 67 (1987). The district
court recognized that these very principles apply

in this case to support "the notion that ownership
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of corporations may be limited in highly skilled
occupations where licensing is required, such as
mortuary science."

Maryland asserts that "limiting funeral home
licenses to licensed individuals [will] foster a
greater degree of accountability to regulators than
would the continued licensing of corporations,
which are inherently designed to limit the personal
responsibility of owners. That rational legislative
judgment could reasonably be expected to yield
putative benefits by allowing the [Morticians']
Board to better ‘protect the health and welfare of
the public."" (Quoting Md. Health Occ. Code § 7-
103). And the State's position is indeed advanced
by the complaint in this case and the affidavits of
the plaintiffs where they assert that they desire to
use the corporate form because they "want to be
insulated from personal liability for
negligence." This is precisely the kind of personal
responsibility that the Morticians Act wishes to
maintain. Indeed, the Maryland State Board of
Morticians expressed this concern, claiming that
unlicensed individuals and corporations would be
less accountable. Thus, the Morticians Act
provides individual liability and therefore more
direct accountability for owners of funeral
establishments while the plaintiffs desire less
individual liability. This is the type of legislative
decisionmaking into which courts should avoid
inserting themselves. See, e.g., Powers v. Harris,
379 F.3d 1208, 1222 (10th Cir. 2004) ("While the
creation of such a libertarian paradise may be a
worthy goal, Plaintiffs must turn to the . . .
electorate for its institution, not us").

In short, we conclude that the Morticians Act's
incidental burden on interstate commerce is not
excessive and is justified by the very real benefits
of protecting the public health, safety, and welfare
by encouraging *368 familiarity of the owner of a
funeral business with the day-to-day workings of
that business and creating accountability to
regulators and to clients. Accordingly, we reverse
the district court's conclusion that the Act violates
the dormant Commerce Clause.
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III

In addressing plaintiffs' Due Process and Equal
Protection Clause arguments, we agree with the
district  court's reasoning rejecting  these
arguments. Because the Morticians Act is an
economic regulation, we may not strike it down
unless it is "wholly arbitrary, without any basis in
reason." Guardian Plans Inc. v. Teague, 870 F.2d
123, 126 (4th Cir. 1989) (internal quotation marks
and citation omitted). In other words, to survive
such challenges, the Act need only be "rationally

related to a legitimate state interest." /d.

Our court has already recognized that a State has a
"legitimate interest in protecting the health, safety
and welfare of its citizens through regulation of
the funeral profession." Guardian Plans, 870 F.2d
at 126. A State's legislature may '"rationally
determine[] that keeping the arrangement of
funerals in the hands of licensed funeral
professionals would benefit the public by ensuring
competence in funeral arrangement. Our inquiry
[under the Equal Protection and Due Process
Clauses] ends here." 1d.

Moreover, there is a rational basis to restrict
corporate and unlicensed individual ownership of
professional businesses. See North Dakota
Pharmacy Bd., 414 U.S. at 166-67, 94 S.Ct. 407.
In North Dakota Pharmacy Board, the North
Dakota legislature required that in order to obtain
a permit to operate a pharmacy, the applicant had
to be a registered pharmacist in good standing or a
corporation or association, the majority of whose
stock must be owned by registered pharmacists in
good standing who are active in the day-to-day
affairs of the corporation or association. In
upholding those restrictions on corporate
ownership, the Supreme Court explained that a
rational relationship exists between restricting
corporate ownership and the professions, quoting
with approval Justice Holmes' dissenting opinion
in Louis K. Liggett Co. v. Baldridge, 278 U.S. 105,
114-15, 49 S.Ct. 57, 73 L.Ed. 204 (1928) (Holmes,

J. dissenting):
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"A standing criticism of the use of
corporations in business is that it causes
such business to be owned by people who
do not know anything about it. Argument
has not been supposed to be necessary in
order to show that the divorce between the
power of control and knowledge is an evil.
The selling of drugs and poisons calls for
knowledge in a high degree, and [the
State] after enacting a series of other
safeguards has provided that in that matter
the divorce shall not be allowed. Of
course, notwithstanding the requirement
that in corporations hereafter formed all
the stockholders shall be
pharmacists, it still would be possible for a
stockholder to himself with
drawing dividends and to take no hand in

licensed

content

the company's affairs. But obviously he
would be more likely to observe the
business with an intelligent eye than a
casual investor who looked only to the
standing of the stock in the market. The
Constitution does not make it a condition
of preventive legislation that it should
work a perfect cure. It is enough if the
questioned act has a manifest tendency to
cure or at least to make the evil less."

North Dakota State Bd., 414 U.S. at 166-67, 94
S.Ct. 407. The
upholding the restrictions on *369 corporate and

same rationality exists for
unlicensed individual ownership in the Morticians
Act.

The rationality of restricting corporate ownership
in the Morticians Act is not undermined by
exemptions contained in the Act, so long as the
exemptions too are rationally based. See Goldfarb,
766 F.2d at 862-63 (finding rational an exemption
from a state bar exam for out-of-state lawyers who
moved to Virginia to practice full time even
though bar applicants generally must take the bar
exam before being licensed).
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In the Morticians Act,
historically held licenses in the funeral business

corporations  that

were allowed to continue to hold licenses because
the General Assembly wanted to protect reliance
interests of family members. For a similar reason,
spouses of deceased licensees are exempted from
being licensed to allow the spouse, who
presumably was already involved in the affairs of
the business, to continue the business. The Act
also provides an exemption for executors of
licensees, allowing the temporary operation of the
funeral establishment to wind down the affairs of
the business. The fact that the General Assembly
created these rational exemptions does not
undermine the overall rationality of the Morticians
Act based on its relationship to a legitimate
government purpose. See Goldfarb, 766 F.2d at

862-63.

The plaintiffs' down to a

disagreement with the

position  boils

General Assembly's
judgment in refusing to authorize a different
structure for practicing mortuary science in
Maryland. This disagreement, however, is not a
basis on which to render the Morticians Act

unconstitutional.

[A] law may exact a needless, wasteful
requirement in many cases. But it is for the
legislature, not the courts, to balance the
advantages and disadvantages of the . . .
requirement.

k ok ok

[T]he law need not be in every respect
logically consistent with its aims to be
constitutional. It is enough that there is an
evil at hand for correction, and that it
might be thought that the particular
legislative measure was a rational way to

correct it.

10
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The day is gone when this Court uses the
Due Process Clause of the Fourteenth
Amendment to strike down state laws,
regulatory of business and industrial
conditions, because they may be unwise,
improvident, or out of harmony with a
particular school of thought. . . . For
protection against abuses by legislatures
the people must resort to the polls, not to

the courts.

Williamson v. Lee Optical of Okla., Inc., 348 U.S.
483, 487-88, 75 S.Ct. 461, 99 L.Ed. 563 (1955)
(internal quotation marks and citations omitted).

v

We conclude that the Morticians Act does not
violate the dormant Commerce Clause, and
the

judgment in that regard. We also conclude that the

accordingly we reverse district court's
Act does not violate either the Equal Protection
Clause or the Due Process Clause, and accordingly

we affirm the district court in that regard.
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The judgment of the district court is therefore

AFFIRMED IN PART AND REVERSED IN PART.

SHEDD, Circuit Judge, concurring:

I concur in the judgment reached by the majority.
As to the dormant Commerce Clause issue, I
"that the
Morticians Act's incidental burden on interstate

concur to the extent that we find

commerce is not *370 excessive and is justified by
the very real benefits of protecting the public
health,
familiarity of the owner of a funeral business with

safety, and welfare by encouraging
the day-to-day workings of that business and
creating accountability to regulators and to

clients." See Majority Op. at 367-68.
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